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UNITED    STATES 


DISTRICT  COURT  REPORTS. 


DECEMBER,  1869. 

IN  THE  MATTER  OF  SEYMOUR  T,  SMITH. 
ALLEGED  TO  BE  AN  rNTOLXJNTAEY  BANK- 
ETTPT- 

Act  of   Bankruftct. — Gkkbral    Absionmsnt    Without    Prbfsb- 
BNCX8. — ^Intxntiok  OF  Bakxbupt. — Pbbsumption. 

The  execution  by  an  insolvent  of  a  general  assignment  of  all  his  property  for  the 
benefit  of  his  creditors,  without  preferences,  is  an  act  of  bankruptcy. 

Where  ^e  ezecotion  of  such  an  assignment  is  admitted,  an  adjudication  of  bank- 
ruptcy will  be  made,  even  though  the  respondent  denies  any  intention  to  defeat 
or  delay  the  operation  of  the  Bankruptcy  Act,  or  to  hinder  his  creditors,  or  to 
prevent  his  property  from  being  distributed  according  to  the  provisions  of 
the  Act. 

Every  person  of  a  sound  mind  is  presumed  to  intend  the  necessary,  natural,  or 
legal  consequences  of  his  deliberate  act  Tills  legal  presumption  may  be  either 
oonclnsive  or  disputable,  depending  upon  the  nature  of  the  act  and  the  charac- 
ter of  the  intent ;  and  when,  by  law,  the  consequences  must  necessarily  follow, 
the  presumption  is  ordinarily  conclusive,  and  cannot  be  rebutted  by  any  evi- 
dence of  a  want  of  such  intention. 

« 

Hall,  J.  This  petition  alleges  as  acts  of  Bankruptcy  : 
—First— That  the  said  Seymour  T.  Smith,  the  debtor, 
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In  the  Matter  of  Seymour  T.  Smith,  an  Inrolantvy  Bankrupt. 

on  the  4th  day  of  Novembery  1869,  being  then  insolvent, 
executed  to  Henry  Tilton  a  chattel  mortgage  of  all  the 
merchandize,  personal  property,  goods,  and  chattels  in 
the  debtor's  store  for  the  express  purpose  of  securing  to 
isaid  Tilton  the  payment  of  $1,399.68,  due  and  owing  to 
said  Tilton,  with  intent  to  give  a  preference  to  said 
Tilton  over  the  other  creditors  of  said  Smith. 

Second — That  the  said  Smith,  on  the  6th  of  Novem- 
ber, 1869,  being  insolvent,  made  to  the  Genesee  Valley 
National  Bank  another  chattel  mortgage,  upon  sub- 
stantially the  same  property,  to  secure  (as  expressed 
in  said  mortgage)  the  payment  to  the  said  bank  of  $600, 
which,  as  stated  in  said  chattel  mortgage,  was  loaned 
and  advanced  to  said  Smith  upon  his  promissory  note, 
which  had  become  due  on  the  20th  day  of  September, 
1869 ;  and  that  said  mortgage  was  so  made  with  the 
intent  to  give  a  preference  to  said  bank  over  the  otiier 
creditors  of  said  Smith. 

Third — ^That  on  or  about  the  20th  day  of  September, 
1869,  the  said  Smith,  being  a  merchant  or  trader,  fraudl 
ulently  stopped  payment  of  his  commercial  paper,  and 
had  not  resumed  within  a  period  of  fourteen  days ;  and 
that  among  said  paper  was  the  note  to  the  Genesee 
Valley  National  Bank,  mentioned  in  said  chattel  mort- 
gage as  aforesaid. 

Fourth — That  the  said  Smith,  on  the  Uth  day  of  No- 
vember, 1869,  being  insolvent,  and  possessed  of  certain 
property,  rights  and  credits,  as  described,  made  an 
assignment  of  all  his  property,  of  every  name  and  de- 
scription, to  Moses  H.  Jewell,  with  the  intent  to  defeat 
or  delay  the  operation  of  the  Bankruptcy  Act,  and  to 
hinder  and  delay  the  creditors  of  the  said  Smith,  of 
their  just  suits,  and  to  prevent  his  property  from  being 
distributed  according  to  the  provisions  of  the  said  Act. 

The  respondent.  Smith,  by  his  answer,  denies  that  he 
committed  an  act  of  bankruptcy  by  the  making  of  the 
chattel  mortgage  to  Tilton,  or  that  to  the  Genesee  VaK 
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In  the  Matter  of  Seymour  T.  Smith,  an  LiYolantary  Bankrupt. 

ley  National  Bank,  as  alleged  in  the  petition.  He  then 
affirms,  in  respect  to  each  of  such  morl^ges,  that  it  was 
execnted  in  good  faith  to  secure  an  honest  indebtedness 
from  the  mortgagor  to  the  mortgagee,  to  the  amount 
secured  by  such  mortgage ;  and  expressly  denies  that  he 
executed  the  same  with  the  intent  to  give  a  preference 
to  the '  mortgagee  over  other  creditors.  He  affirms 
that  he  then  believed  that  he  had  property  sufficient  to 
pay  all  his  debts,  and  intended  to  do  so.  He  further 
alleges  that  both  said  mortgages  were  executed  by  htm 
without  any  knowledge  or  belief  that  he  was  insolvent, 
and  without  intending  to  commit  any  fraud  on  the  Bank- 
ruptcy Act.  He  also  denies  that  he  committed  a  further 
act  of  bankruptcy,  as  alleged  in  the  petition,  in  that  on 
or  about  the  twentieth  day  of  September  last  past,  being 
a  merchant  or  trader,  he  fraudulently  stopped  payment 
of  his  commercial  paper,  but,  on  the  contrary,  by  reason 
of  being  unable  to  collect  his  debts,  he  could  not  meet 
such  paper,  but  intended  to,  and  believed  he  could,  meet 
it  soon  thereafter ;  but  that  such  intention  was  defeated 
"  by  circumstances  entirely  beyond  his  control ;"  and  he 
adds  an  express  denial  that  he  had  fraudulently  stopped 
payment  of  his  conmiercial  paper.  He  also  denies  that 
he  committed  an  act  of  bankruptcy  in  executing  the 
general  assignment  set  forth  in  the  petition,  and  also 
expressly  denies  that  ''he  executed  the  same  with  the 
intent  to  defeat  or  delay  the  operation  of  the  said  Act, 
and  to  hinder  or  delay  the  creditors  of  him,  the  said 
Smith,  of  their  just  suits,  and  to  prevent  his  property 
from  being  distributed  according  to  the  provisions  of  the 
said  Act." 

In  the  conclusion  of  his  answer,  the  respondent 
''alleges  and  affirms  that  the  said  chattel  mortgages 
were  executed  in  good  faith,  as  above  stated,  and  be- 
cause the  creditors  named  therein  requested  security, 
and  because  he  believed  that  he  could  give  them  such 
security  without  injustice  to  his  other  creditors,  as  he 
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In  the  Matter  of  Seymour  T.  Smith,  an  Involmitary  Bankrupt. 

then  believed  he  had  the  means  to  pay  all  his  indebted- 
ness, and  that  said  assignment  was  executed  without 
preferences  and  for  the  sole  puifpose  of  having  his  cred- 
itors share  equally  in  his  property  in  proportion  to  their 
indebtedness." 

On  these  answers  being  filed,  it  was  insisted  by  the 
petitioning  creditors  that  they  were  entitled  to  an  adju- 
dication of  bankruptcy  against  the  respondent,  upon 
such  answers,  notwithstanding  the  denials  and  defen- 
sive allegations  of  the  respondent :  and  in  order  to 
present  the  precise  state  of  the  case,  a  very  full  state- 
ment of  the  answers  has  been  carefully  made.  Whether 
an  act  of  bankruptcy  was  committed  by  the  respondent, 
by  the  execution  of  either  of  the  chattel  mortgages,  is  a 
question  which  will  not  be  discussed.  It  will  be  assumed, 
for  the  purposes  of  the  present  case,  and  in  order  to  rest 
the  adjudication  of  bankruptcy  upon  a  different  ground, 
that  the  existence  of  the  intention  necessary  to  consti- 
tute the  fact  of  such  execution  an  act  of  bankruptcy,  is 
su£Sciently  denied. 

Kor  will  the  case  be  disposed  of  upon  the  ground 
that  the  commission  of  an  act  of  bankruptcy  by  the 
debtor,  in  stopping  payment  of  his  commercial  paper, 
and  failing  to  resume  payment  thereof  within  fourteen 
days,  is  substantially  admitted  by  the  answer,  although 
the  decision  heretofore  made  in  the  case  of  Wells,  6  Int. 
Eev.  Eecord,  181,  is  still  recognized  as  the  law  of  this 
Court. 

The  remaining  question  relates  wholly  to  the  alleged 
act  of  bankruptcy  by  the  execution  of  a  voluntary  gen- 
eral assignment  6f  all  the  respondent's  property  for  the 
benefit  of  all  his  creditors,  without  preference,  with  the 
alleged  intent  to  defeat  or  delay  the  operation  of  the 
Bankruptcy  Act,  and  to  prevent  his  property  from  being 
distributed  according  to  the  provisions  of  that  Act. 

In  disposing  of  this  question,  it  will  be  considered  as 
though  the  respondent's  denial  of  an  intention  to  defeat 
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In  the  Matter  of  Sejmoar  T.  Smith,  an  Involuntary  Bankrupt. 

or  delay  the  operation  of  the  Bankruptcy  Act,  and  to 
hinder  or  delay  his  creditors,  and  to  prevent  his  prop- 
erty from  being  distributed  according  to  the  provisions 
of  the  Act,  had  been  made  in  the  disjunctive,  and  in 
such  form  as  to  fully  deny  either  of  the  intentions  thus 
imputed  to  him.  The  important  question  will  then  be, 
whether,  under  the  admissions  of.  the  respondent,  the 
law  does  not  conclusively  presume  the  intention  to 
defeat  or  delay  the  operation  of  the  Bankruptcy  Act,  and 
to  prevent  the  property  assigned  from  being  distributed 
according  to  the  provisions  of  that  Act. 

The  insolvency  of  the  respondent  at  the  time  this 
assignn^ent  was  executed  is  not  denied,  and  cannot  be 
controverted.  His  whole  stock  in  trade,  if  not  the 
whole  of  his  property,  had  been  transferred  or  encum- 
bered by  two  chattel  mortgages  wit;hin  the  week  next 
preceding  the  assignment;  and  the  assignment  itself 
necessarily  broke  up  the  respondent's  business,  if  this 
had  not  already  been  done  by  the  chattel  mortgages ; 
and  no  creditor,  except  those  he  had  preferred  by  his 
previous  action,  can  receive  any  of  the  proceeds  of  his 
property,  if  this  assignment  be  sustained,  except  as  it 
may  be  converted  into  money  and  distributed  by  this 
assignee  of  the  respondent's  selection. 

The  execution  of  the  assignment  was  the  voluntary 
and  deliberate  act  of  the  respondent,  and  there  is  no  pre- 
tence that  he  did  not  understand  its  provisions,  or  that  he 
did  not  know  that  the  natural  and  necessary,  conse- 
quences of  the  execution  of  the  trust  thereby  created 
would  be  to  give  to  the  assignee  the  entire  control  of  the 
disposition  of  his  property  and  the  yro  rata  distribution 
of  its  proceeds. 

If  such  an  assignment  be  upheld  in  hostility  to  the 
creditors  of  an  insolvent  and  bankrupt  assignor,  it  neces- 
sarily and  absolutely  defeats  the  operation  of  the  Bank- 
ruptcy Act.  It  commits  the  disposition  of  the  property  of 
the  bankrupt  and  the  distribution  of  the  proceeds  to  an 
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assignee  selected  by  the  debtor,  and  deprives  his  credit- 
ors of  the  right  given  them  by  the  bankrupt  act  to  choose 
an  assignee  for  that  purpose ;  it  takes  from  the  Gourts  of 
Bankruptcy  the  legal  supervision  and  control— the  legal 
and  equitable  jurisdiction — ^which  they,  under  that  Act, 
are  to  exercise  in  respect  to  such  property,  and  the  hos- 
tile claims  and  adverse  interests  of  the  bankrupt's  cred- 
itors, and  the  marshallltig  of  his  assets,  as  well  as  in 
respect  to  his  conduct,  property  and  person  ;  and  it  also 
defeats  it^  operation  in  many  other  respects,  by  prevent- 
ing the  property  assigned  from  being  brought  within  the 
operation  and  protection  of  numerous  minor  provisions 
of  the  Act,  and  within  the  protection  of  other  p];ovisions 
of  great  importance,  the  infraction  of  which  are  punished 
as  heinous  crimes: 

There  can  be  no.  possible  doubt  that  the  execution  of 
the  general  assignment  under  the  circumstances  of  this 
case  was  an  act  of  bankruptcy ;  and  the  only  question 
upon  which  there  can  be  the  slightest  doubt  is,  whether, 
in  the  absence  of  any  rebutting  proof— and  even  in  the 
absence  of  a  replication  to  the  respondent's  answer — ^the 
denial  of  the  intention  imputed  to  him,  and  which  is 
necessary  to  constitute  the  act  of  bankruptcy,  must  not 
prevent  an  adjudication  until  the  question  of  intention 
has  been  submitted  to  a  jury. 

Every  person  of  sound  mind  is  presumed  to  intend 
the  necessary,  natural,  or  legal  consequences  of  his  de- 
liberate act.  This  legal  presumption  may  be  either  con- 
clusive or  disputable,  depending  upon  the  nature  of  the 
act  and  the  character  of  the  intention.  And  when,  by 
law,  the  consequences  must  necessarUy  follow  the  act 
done,  the  presumption  is  ordinarily  conclusive  and  can- 
not be  rebutted  by  any  evidence  of  a  want  of  such  inten- 
tion. 

In  such  cases  the  oath  of  the  defendant  to  an  answer 
to  a  bill  in  chancery,  though  ordmarily  sufficient  to  coun- 
tervail the  testimony  of  a  single  witness,  without  regard 
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to  the  actual  belief  of  the  Judge  as  to  the  truth  of  such 
testimony,  is  not  sufficient  to  destroy  such  legal  presump- 
tion, even  in  a  case  which  is  brought  to  a  hearing  upon 
bill  and  answer  without  the  filing  of  any  replication. 
Even  firaud  is  thus  conclusively  presumed  in  certain 
cases  (Ounningham  v.  Freeborn,  11  Wendell^  240 ;  Water- 
terbury  v.  Sturtevant,  18  Id.  353 ;  Fiedler  v.  Day,  2  Sand- 
fard^s  Superior  Cowrt  Bepts.  594 ;  Bobinson  v.  Stewart,  10 
New  Yorkf  189 ;  and  see  Barney  v.  Griffin,  2  Comstocky 
365 ;  Oollomb  v.  Caldwell,  16  New  York,  486).  The  doc- 
trine of  Ounningham  v.  Freeborn  (which  was  heard  on 
bill  and  answer  alone),  that  the  admission  of  facts  which 
are  per  se  fraudulent  in  law,  is  as  much  so  and  as  con- 
clusive upon  the  defendant  as  if  he  had  in  express  terms 
admitted  a  fraudulent  intent  in  his  answer,  and  that  in 
such  case  any  subsequent  disclaimer  of  intent  will  not 
avail  him,  was  expressly  approved  in  Waterbury  v.  Stur- 
tevant. 

In  the  former,  Mr.  Ohief  Justice  Nelson  declared,  in 
43ubstance,  that  it  could  not  be  endured,  in  principle  or 
practice,  that  the  answer  of  a  defendant  disclaiming  a 
fraudulent  intent,  though  it  admits  facts  from  which 
such  intent  is  a  necessary  or  legal  inference,  shall  stiU 
be  conclusive  upon  this  point. 

In  Fiedler  v.  Day,  the  Court  declared  that  it  was  of 
no  consequence  that  the  defendants  denied  all  fraudulent 
intent,  and  that  such  a  denial  was  of  no  avail  when  the 
answer  admitted  facts  conclusively  showing  the  fraud ; 
and  in  Bobinson  v.  Stewart,  it  was  said  to  be  a  familiar 
rule  that  a  positive  denial  of  fraud  in  an  answer  will  not 
prevail  against  admissions,  in  the  same  pleading,  of  facts 
which  show  that  the  transaction  was  fraudulent. 

General  denials  of  fraud,  and  of  fraudulent  intent,  in 
an  answer,  even  when  it  is  plain  that  such  denial  should 
not  be  made,  seem  not  to  be  a  hard  thing  for  the  con- 
science of  the  party ;  and  if  received  as  of  the  same  force 
as  the  denial  of  speciflb  allegations  of  distinct  facts,  the 
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powers  of  courts  would  be  too  much  cramped  in  the  exer- 
cise of  a  salutary  j  urisdiction.  (Waterbury  v.  Sturtevant^ 
vM  supra.)  And  to  give  to  the  denial  of  intent,  in  cases 
like  the  present,  the  effect  insisted  upon  by  the  respond- 
ent's counsel,  would  be  productive  of  useless  and  expen- 
sive litigation,  of  frequent  perjury,  and  gross  injustice. 

In  the  present  case  the  answer  denies,  upon  the 
party's  own  personal  knowledge,  and  equally  in  the 
most  absolute  terms,  the  conclusion  of  law  that  he  had 
conmiitted  an  act  of  bankruptcy,  the  absence  of  the  in- 
tent imputed  to  him,  and  other  allegations  of  specific 
facts  in  respect  to  which  a  direct  denial,  of  his  own 
knowledge,  may  be  proper.  In  like  manner  he  denies 
that  he  knew  or  believed  himself  to  be  insolvent  when 
he  gave  the  chattel  mortgages  before  referred  to,  al- 
though the  admissions  in  the  answer  show  that  he  was 
legally  insolvent,  and  that  he  knew  the  facts  upon  which 
the  law  judged  him  insolvent.  But  it  must  in  charity  be 
presumed,  and  probably  in  accordance  with  the  fact,  that 
he  was  ignorant  of  the  legal  definition  of  the  term  in- 
solvency, and  that  such  ignorance  led  to  such  denial. 

It  may,  perhaps,  be  proper  to  consider  the  argument 
that  the  provisions  of  the  Bankruptcy  Act  should  not  be 
so  construed  as  to  impute  to  Congress  an  intention  to 
invalidate  a  voluntary  assignment  without  preferences, 
under  which  the  property  of  an  insolvent  will  be  distrib- 
uted pro  rata  among  his  creditors,  and,  perhaps,  more 
expeditiously  and  with  less  expense  than  it  can  be  done 
under  proceedings  in  bankruptcy. 

That  the  provisions  of  the  Bankruptcy  Act  fully  au- 
thorize, if  they  do  not  absolutely  require,  such  construc- 
tion, is  very  clear ;  and  this  case  furnishes  a  sufficient  rea- 
son for  the  adoption  of  such  provisions.  Unless  the  credit- 
ors can  proceed  in  bankruptcy,  the  chattel  mortgages,  by 
which  preference  has  been  given  to  certain  creditors  of 
the  bankrupt,  cannot  be  set  aside  on  the  ground  of  such 
unlawful  preference,  and  an  insolvent,  by  giving  prefer^ 
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ence  in  that  mode,  and  then  making  a  general  assign- 
ment without  preferences,  could  defeat  some  of  the  most 
salutary  provisions  of  the  Bankruptcy  Act. 

An  adjudication  of  bankruptcy  will  therefore  be  or- 
dered. 


Bani\itxn  gistritt  of  gefo  gnrk* 

JANUARY,  ISIO. 

IN  THE  MATTEE  OP   STAATS  D.   WOOLFOED, 

A  BANKEUPT. 

Examination  of  Bankrupt's  Wife. 

A  bankrapt's  wife  miiBt  attend  before  the  Register  and  sabmit  to  an  examination, 
the  same  as  any  other  witness,  under  section  26  of  the  Bankruptcy  Act,  and 
may  be  punished  for  contempt,  xmder  section  1,  if  she  refuses  to  answer. 

In  this  case,  on  application  of  the  assignee  in  bank- 
ruptcy, an  order  was  made  by  the  Eegister  requiring  the 
bankrupt's  wife  to  attend  befo)*e  him  to  be  examined. 
She  appeared  but  objected  that  there  was  no  power  to 
require  her  to  be  examined.  On  request,  the  register 
certified  the  question  to  the  Oourt. 

Blatohfobd,  J.  The  wife  of  the  bankrupt  must 
attend  and  submit  to  an  examination,  the  same  as  any 
other  witness,  under  section  26.  If  she  does  not  attend, 
on  being  summoned,  her  attendance  may  be  compelled 
by  a  warrant  to  the  marshal,  under  which  she  may  be 
brought  before  the  Eegister  and  detained  until  her  ex- 
amination is  concluded.  If,  when  she  comes  or  is  brought 
before  the  Eegister,  she  refuses  to  answer,  she  may, 
under  section  7,  be  punished  for  contempt. 
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Void  Judgmekt. — Fobfbitubb  op  Debt. — Duty  of  Creditor. 

M.  a  creditor  of  D.  an  inaolvent,  knowing  that  he  was  inBoWent^  commenced  an 
action  against  him  in  a  State  Court,  and,  ivnthont  opposition,  obtained  a 
judgment  agunst  him  and  issued  an  execution,  under  which  the  sheriff  levied 
on  and  sold  Ub.  property.  A  few  days  after  the  levy,  creditors  of  D.  filed  a 
petition  against  him  in  inyolnntary  banlErnptcy,  on  the  ground  of  his  having  so 
suffiBred  his  property  to  be  taken  on  legal  process,  with  intent  to  give  a  preference 
to  M.  D.  denied  the  act  of  bankruptey,  but,  before  the  matter  was  tried,  he 
filed  a  petition  to  be  declared  a  bankrupt  and  an  adjudication  of  bankmptoy 
was  made  against  him.  The  assignee  in  bankruptoy,  having  been  chosen, 
filed  a  petition  to  have  the  judgment  in  favor  of  M.  against  D.  set  aside,  to 
have  M.  pay  over  to  the  assignee  the  money  which  he  had  received  from  the 
sheriff  on  the  execution,  and  to  have  the  sheriff  also  pay  over  the  amount 
remaining  in  his  hands,  and  to  have  the  proof  of  debt  filed  by  M.  in  the 
bankruptey  proceedings  disallowed  and  stricken  out : 

Seld,  That  M.  liad  reasonable  cause  to  believe  that  D.  was  insolvent,  and  that  a 
fraud  on  the  bankruptoy  Act  was  intended,  within  the  35th  and  89th  sections. 

That,  as  M.  had  not  availed  himself  of  the  loeus  penitentiae  given  to  him  by  the 
2Sd  section  of  the  act,  but  had  resisted  the  claim  of  the  assignee,  he  must 
pay  the  penalty  imposed  by  the  89th  section  of  the  act. 

That  11,  after  taking  possession  of  the  property  of  D.  under  his  judgment,  should 
have  thrown  D.  into  bankruptoy  for  tliat  act,  and  then  have  turned  the 
property  over  to  the  assignee. 

That  the  prayer  of  tike  petition  must  be  granted 

Blatohvord,  J.  This  is  a  petition  by  Lionel  Moses» 
assignee  of  the  bankrupt,  praying  that  a  judgment 
recovered  against  the  bankrupt,  in  the  Superior  Oourt 
of  the  city  of  New  York,  on  the  21st  of  July,  1868,  by 
one  Oliver  Mowbray,  for  $5,182.80,  be  set  aside  and 
declared  void;  and  that  said  Mowbray  be  ordered  to 
pay  over  to  the  petitioner  the  sum  of  $1,231.60,  received 
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by  him  upon  an  execution  issued  on  said  judgment ;  and 
that  the  sheriff  of  the  city  and  county  of  New  York,  to 
whom  such  execution  was  issued,  be  ordered  to  pay  over 
to  the  petitioner  the  sum  of  $2,847.02,  now  in  his  hands 
as  assets  of  said  bankrupt,  realized  on  a  sale  of  the 
property  of  said  bankrupt  on  said  execution ;  and  that 
the  proof  of  debt  against  the  estate  of  said  bankrupt, 
filed  by  said  Mowbray,  be  rejected  and  disallowed  and 
stricken  out.  The  judgment  was  recovered  by  default. 
The  execution  was  issued  on  the  21st  of  July,  1868,  to 
the  said  sheriff.  On  the  same  day,  the  sheriff  levied  on 
the  personal  property  of  the  bankrupt,  under  the  execu- 
tion, and  took  it  into  his  possession.  He  afterwards 
sold  it,  under  such  levy,  for  $4,078.52.  Of  this  sum 
$1,231.50  were  paid  over  to  Mowbray.  The  balance  now 
in  the  hands  of  the  sheriff,  less  his  fees,  is  $2,380.22. 
On  the  28th  of  July,  1868,  creditors  of  the  bankrupt 
filed  a  petition  against  him  in  this  court,  praying  that 
he  might  be  adjudged  a  bankrupt.  The  act  of  bank- 
ruptcy alleged  in  the  petition  was  that,  being  insolvent, 
or  being  in  contemplation  of  insolvency,  he  procured 
and  suffered  his  property  to  be  taken  on  legal  process 
in  favor  of  said  Mowbray  on  said  execution,  with  in- 
tent thereby  to  give  a  preference  to  said  Mowbray,  and 
with  intent,  by  such  disposition  of  his  property,  to  de- 
feat and  delay  the  operation  of  the  bankruptcy  Act. 
After  a  deni^J  of  bankruptcy  and  a  trial  by  the  court, 
the  bankrupt  was,  on  the  22d  of  February,  1869,  ad- 
jadged  a  bankrupt,  on  said  petition.  On  the  29th  of 
December,  1868,  the  bankrupt  filed  in  this  court  his 
voluntary  petition  to  be  adjudged  a  bankrupt,  on  which 
he  waa  adjudged  a  bankrupt  on  the  15th  of  January, 
1869.  At  the  first  meeting  of  creditors,  on  the  12th  of 
February,  1869,  Moses  was. elected  assignee.  The  peti- 
tion now  under  consideration  was  filed  on  the  4th  of 
March,  1869.  The  groimd  on  which  it  proceeds,  in  ask- 
ing the  relief  it  prays  for,  is,  that,  at  the  time  of  the 
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entry  of  the  said  judgment,  and  of  the  levy  and  sale 
thereunder,  the  bankrupt  was  insolvent ;  that  he  suffered 
and  procured  his  property  to  be  taken  on  said  execu- 
tion, with  intent  to  give  a  preference  to  Mowbray,  and 
with  intent,  by  such  disposition  of  his  property,  to  de- 
feat and  delay  the  operation  of  the  bankruptcy  Act ; 
and  that,  at  the  time  of  the  commission  of  the  said  act 
of  bankruptcy  by  the  bankrupt,  and  at  the  time  Mow- 
bray received  such  preference,  Mowbray  had  reasonable 
cause  to  believe  that  a  fraud  on  the  Act  was  intendedt 
and  had  reasonable  cause  to  believe,  and  in  fact  knew, 
that  the  bankrupt  was  insolvent.  On  the  24th  of 
February,  1869,  Mowbray  filed  a  proof  of  debt  against 
the  estate  of  the  bankrupt,  on  the  said  judgment,  for  its 
full  amount,  less  such  amount  realized  upon  said  execu- 
tion as  he  might  finally  be  deemed  entitled  to  receive, 
and  the  amount  already  then  received  thereupon,  pro- 
vided the  same  should  finally  be  deemed  to  be  a  valid 
payment. 

On  the  answers  of  Mowbray  and  of  the  sheriff  to  the 
petition  proofs  have  been  taken,  and  the  case  comes  up 
now  for  decision.  There  is  no  room  for  doubt,  on  the 
evidence,  that,  as  a  matter  of  fact,  the  bankrupt  was 
insolvent  when  he  suffered  his  property  to  be  taken  on 
the  execution,  and  that  he  suffered  such  property  to  be 
so  taken  with  intent  to  give  a  preference  to  Mowbray, 
as  a  creditor  of  his,  and  that  Mowbray  at  that  time  had 
reasonable  cause  to  believe  that  the  bankrupt  was  in- 
solvent, and  that  a  fraud  on  the  bankruptcy  Act  was 
intended,  within  the  35th  and  39th  sections  thereof. 

It  is  urged,  on  the  part  of  Mowbray  that,  although 
the  bankrupt  was  insolvent  when  the  levy  was  made, 
and  although  Mowbray  had  reason  to  believe  so,  yet 
the  bankrupt  had,  prior  to  that  time,  committed  no  act 
of  bankruptcy ;  that  the  position  of  Mowbray  was  only 
that  of  a  diligent  creditor,  to  whom  no  other  course 
was  open,  using  the  arm  of  the  law  to  collect  a  valid 
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debt ;  that,  if  the  relief  asked  for  in  this  case  is  to  be 
granted,  an  insolvent  debtor  who  has  not  committed 
any  act  which  subjects  him  to  be  proceeded  against  as 
an  involnntary  bankrupt,  may  practically  set  his  cred- 
itors at  defiance ;  that  the  knowledge  that  such  relief 
as  that  here  asked  for  will  be  granted,  if  the  creditor 
proceeds  to  take  the  property  of  the  debtor  on  legal 
process,  under  the  circumstances  existing  in  this  case, 
and  if  the  debtor  is  afterwards  adjudged  a  bankrupt, 
will  deter  him  from  doing  so;  and  that  thus,  if  the 
debtor  does  not  choose  to  go  into  voluntary  bankruptcy, 
no  remedy  whatever  will  be  open  to  the  creditor.  This 
view  is  fallacious.  The  penalty  upon  the  creditor,  pro- 
Tided  for  by  the  39th  section,  of  not  being  allowed  to 
prove  his  debt  in  bankruptcy,  is  enforceable  against  him 
only  in  case  he  compels  the  assignee  to  resort  to  legal 
proceedings  to  recover  back  the  property  transferred  in 
violation  of  the  Act,  and  in  case  such  proceedings  are 
snccessfal.  If  he  accepts  a  preference,  having  reason- 
able cause  to  believe  that  it  was  made  or  given  by  the 
debtor  contrary  to  some  provision  of  the  Act,  he  can- 
not prove  the  debt  or  claim  on  account  of  which  the 
preference  was^  made  or  given,  or  receive  any  dividend 
therefrom,  until  he  shall  first  have  surrendered  to  the 
assignee  all  property,  money,  benefit  or  advantage  re- 
ceived by  him  imder  such  preference.  Such  is  the  pro- 
vision of  the  23d  section  of  the  Act,  and  it  must  be 
construed  in  connection  with  the  39th  section,  in  such 
manner  that,  if  possible,  both  may  stand.  The  con- 
struction which  this  court  has  given  to  these  two  sec- 
tions, in  respect  to  the  provisions  in  question,  (J^i  re 
Montgomery  J  3  J3en.,  565,)  has  been,  that  the  clause 
in  the  39^  section,  in  respect  to  not  allowing  the 
creditor  to  prove  his  debt  in  bankruptcy,  applies  only  to 
cases  in  which  the  assignee  is  compelled  to  resort  to 
legal  proceedings  to  recover  the  property;  that  the 
creditor  who  claims  to  retain  the  property  makes  him- 
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self  •  conclusively  a  party  to  the  fraud  against  the  Act, 
by  resisting  the  claim  of  the  assignee  to  recover  the 
property,  m  case  the  assignee  is  successful ;  but  that 
where  the  creditor  avails  himself  of  the  locus  pewUmtia 
given  to  him  by  the  23d  section,  by  voluntarily  suirend 
ering  the  property  to  the  assignee,  he  ceaaes  to  be  a 
party  to  the  fraud,  and  may  prove  his  debt  in  bank- 
ruptcy and  receive  dividends  on  it.  This  removes  all 
the  embarrassment  and  difficulty  suggested  in  this  case. 
Mowbray,  after  taking  the  property  of  the  bankrupt  on 
legal  process,  could  himself  have  thrown  him  into  bank- 
ruptcy for  that  act,  and  could  then  have  voluntarily 
turned  over  the  property  so  taken  to  the  assignee.  In- 
stead of  having  done  so,  he  resists  the  claim  of  the  as- 
signee after  others  have  put  the  debtor  into  bankruptcy, 
and  he  must  now  pay  the  penalty  plainly  imposed  by 
the  39th  section,  and  which  he  might  easily  have 
avoided. 

.  The  prayer  of  the  petition  is  granted  iu  respect  to 
both  Mowbray  and  the  sheriff,  and  the  claim  of  Mow- 
bray, embraced  in  his  proof  of  debt,  must  be  rejected. 

69^.  A.  Seiaasj  for  the  assignee. 

J.  E.  ParsonSy  for  Mowbray. 
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€uBimi  ^iBinct  of  '$tia  §^mk 

JANUABT,  ISfO. 

THE  STEAM-TUG  M.  M.  CALEB. 

TOWBOAT   AUD  ToW. 

Where  a  tog  was  employed  to  take  a  schooner  ont  of  a  slip  from  alongside  an> 
other  Teasel,  and  the  men  on  the  schooner  gaye  no  directions  as  to  the  mode  or 
tune  of  taking  her  out,  and,  in  taking  her  ont^  her  stay  caught  the  yard-ann  of 
the  other  yessel,  and  her  topmast  was  carried  away : 

Sdd,  That  the  tog  was  bonnd  to  adopt  a  method  of  taking  the  schooner  out  with- 
out injury. 

That  the  method  seleeted  was  manifestly  hazardous,  and  the  tog  was  liable  for 
the  damages  occasioned  by  her  want  (tf  snocess. 

Bekediot,  J.  This  action  is  brought  to  recover  the 
damages  caused  to  the  schooner  Edward  Beed  by  reason 
of  her  topmast  rigging  catching  the  yard-arm  of  the 
steamer  England,  while  she  was  being  towed  from  along- 
side that  steamer  by  the  steam  tag  M.  M.  Galeb. 

The  steamer  was  lying  ui)on  the  north  side  of  Pier  47, 
nearly  np  to  the  bulkhead,  and  the  schooner  was  lying 
alongside,  bow  in,  and  nearly  up  to  an  elevator  which 
was  lying  at  the  bulkhead. 

The  wind  was  blowing  heavily  from  the  N.  W.,  the 
tide  was  ebb,  and  slack  in  the  slip.  The  tug,  as  it  ap- 
pears, undertook  to  transport  the  schooner  from  the  po- 
sition above  described  to  a  position  on  the  lower  side  of 
the  pier,  and  for  that  purpose  made  fast  a  line  to  the 
schooner's  bow,  which  was  carried  aft  on  the  schooner, 
and  held  by  a  sUp  at  the  larboard  quarter.  The  tug  then 
started  the  schooner  astern  by  the  hawser,  but  as  the 
schooner  moved  aft,  her  stay  caught  in  the  yardarm  of 
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the  steamer,  and,  before  she  could  be  stopped,  the  top- 
mast was  carried  away  and  other  damage  done  to  the 

The  evidence  does  not  show  that  any  action  of  the 
schooner  contributed  to  the  accident ;  the  men  on  board 
of  her  gave  no  directions  as  to  th6  mode  of  fastening 
or  as  to  the  mode  or  time  of  taking  the  schooner  out.  All 
this  was  determined  on  by  those  on  the  tug,  who  saw  the 
position  of  the  schooner,  and  were  bound  to  select  a 
method  of  taking  her  from  the  side  of  the  steamer  with- 
out injury. 

The  method  selected  of  taking  her  out  by  a  stem 
line  waa  manifestly  attended  with  risk  of  carrying  away 
the  masts,  if  the  schooner  swung  at  all,  as  she  was  quite 
certain  to  do  under  the  action  of  the  tug. 

Having  adopted  a  hazardous  method  of  performing 
the  duty,  the  tug  must  be  held  responsible  for  the  dam- 
ages arising  from  the  failure  of  success.  Proper  care  on 
her  part,  would,  in  my  opinion,  have  enabled  her  to  re- 
move the  schooner  in  safety,  heavy  as  the  wind  was. 

Let  the  decree  be  for  the  libellants,  with  a  reference 
to  ascertain  the  amount. 


JANUARY,  1870. 

DAVID    H.    STEESTGHAM  v.  OTTO    SOHLOBNBE 

et  al. 

Supplies. — ^Master. — Estoppel. 

Where  the  owners  of  a  yessel  permitted  one  K  to  act  as  maftter  of  the  yeasel 
while  she  was  getting  ready  for  sea,  the  understanding  being  that  he  should 
command  her  as  master  if  he  should  purchase  an  interest  in  her,  and  one  of  the 
owners  made  oath  at  the  custom  house  that  E,  was  the  owner,  and  E.  cleared 
her  at  the  custom  house  as  master,  but,  fiuling  to  purchase  an  interest^  was  dis 
placed  as  master: 
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ffeU,  That  the  owners  could  not  now  be  permitted  to  say  that  E.  had  not  the 
ordinary  power  of  a  master  to  order  stores  for  the  yoyage. 

That  they  were  Uable  for  stores,  ordered  by  him,  which  were  proper  for  the  voy- 
age and  were  osed  on  the  yeeseL 

Behhbdiot,  J.  This  is  an  action  brought  to  recover 
of  the  owners  of  the  schooner  Grapeshot  the  amount  of 
a  bill  of  stores  and  chandlery  furnished  to  that  vessel  in 
this  port  upon  the  orders  of  one  Kempton.  The  defence 
is,  that  Kempton  was  not,  in  fact,  the  master  of  the  ves- 
ael,  and,  if  he  was,  had  no  authority  to  bind  the  owners 
in  the  place  of  their  residence. 

The  evidence  shows  that  Kempton  was  permitted  by 
the  defendants  to  act  as  the  master  of  the  vessel  while 
she  was  getting  ready  for  sea,  the  understanding  being 
that  he  should  go  on  board  as  master,  and  should 
command  her,  if  he  purchase,  during  the  voyage,  a 
certain  interest  in  her.  One  of  the  defendants  made  oath 
at  the  custom  house  that  Kempton  was  the  master  of 
the  vessel,  and  Kempton  cleared  her  as  master,  [but, 
failing  to  purchase  an  interest,  was  then  displaced  just 
before  she  sailed. 

Under  this  state  of  facts  the  owners  cannot  be  per- 
mitted now  to  say  that  Kempton  had  not  the  ordinary 
power  of  a  master  to  order  for  the  vessel  the  necessary 
stores  and  chandlery  for  the  voyage  proposed.  The  evi- 
dence shows  that  the  stores  and  chandlery  sued  for  were 
ordered  by  Kempton  for  the  vessel,*  and  were  proper  for 
the  voyage  intended ;  that  they  were  delivered  on  board 
the  vessel,  and  used  on  board  for  the  benefit  of  the  de- 
fendants, and  that  one  of  the  owners  knew  of  the  fact 
that  Kempton  was  ordering  such  articles  of  the  libel- 
lants  for  the  vessel.  Having  permitted  Kempton  to 
order  the  articles  as  master,  and  accepted  and  retained 
the  articles  which  he  so  ordered,  the  owners  are  liable 
for  the  value. 

Decree  for  the  amount  of  the  bill,  with  interest  and 
costs. 

Bt.  Vol.  IV.— 2 
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FEBRUARY,  1870. 

THE  SCHOONER  SAXON  AND  HER  OAEGO. 

S  ALV  AGK. — Derelict  . 

Fourteen  men,  the  crew  of  a  pilot  boat,  having  heard  that  a  schooner  had  been 
injured  in  a  collision  at  sea,  set  out  in  search  of  her,  and  after  cruising  some 
days  found  her  derelict,  and  succeeded  after  three  days  in  towing  her  into 
New  York,  expending  about  $160  in  the  service.  The  schooner  and  her  cargo 
were  worth  |4,000. 

The  court  awarded  one-half  as  salvage,  and  added  to  it  $100  and  costs,  on  account 
of  the  Ubellants  having  set  out  to  search  for  and  find  the  wreck. 

Benedict,  J, —This  is  an  action  instituted  by  the 
owners  and  crew  of  the  pilot  boat  Henry  E.  Fish,  to 
recover  salvage  for  bringing  in  the  schooner  Saxon  aoid 
her  cargo,  found  derelict  at  sea.  The  owners  of  the 
schooner  and  of  her  cargo  have  been  represented  in 
court  upon  the  return  of  the  process,  and  made  oral 
claim  to  the  property  seized.  Ko  answer  has  been  filed 
in  behalf  of  the  claimant  of  the  vessel,  and  the  case  has, 
by  consent,  been  submitted  for  the  adjudication  of  the 
court  upon  the  libel  and  answer  of  the  claimants  of  the 
cargo  and  the  deposition  of  the  owners  of  the  Saxon 
and  of  one  of  the  salvors.  From  the  evidence,  it  appears 
that  the  schooner,  laden  with  lumber,  was,  on  the  30th 
of  December  last,  found  by  the  pilot  boat  some  seventy 
miles  south  of  Sandy  Hook,  and  twenty-five  miles  from 
land,  then  wholly  derelict,  and  the  sea  breaking  over 
her  heavily.  After  some  difficulty,  a  hawser  was  made 
fast  to  the  wreck,  but  the  weather  was  too  rough  to 
permit  towing  until  the  next  day,  when  the  pilot  boat 
started  to  tow  to  New  York.  After  considei'able  diffi- 
culty, she  brought  the  wreck  inside  the  Hook,  on  Sub- 
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day,  January  2d,  and  then,  by  employing  a  tug,  safely 
moored  it  alongside  a  pier  in  New  York  harbor. 

The  pilot  boat,  as  it  appears,  started  out  in  search 
of  this  wreck,  having  heard  that  a  schooner  had  been 
injured  in  a  collision,  and  cruised  for  some  days  in  search 
of  her. 

It  also  appears  that  two  other  boats  and  a  brig  had 
attempted  to  tow  the  wreck  in,  but  had  been  compelled  to 
abandon  it.  The  crew  of  the  pilot  boat  numbered  four- 
teen, all  told.  The  value  of  the  schooner,  as  she  lies,  is 
considered  by  her  owners  to  be  about  $1,000,  and  the 
value  of  the  cargo  about  13,000.  The  pilots  have  ex- 
pended in  the  service,  and  in  taking  care  of  the  wreck, 
the  sum  of  $160. 

Upon  these  facts,  I  shall  award  to  the  salvors  fifty 
per  cent,  of  the  value  of  the  property  saved,  to  which  I 
add  $100  and  the  costs,  because  of  the  circumstance 
that  the  salvors  started  out  in  search  of  the  wreck,  and 
continued  the  search  until  it  was  found. 


FEBRUARY,  1870. 

THE  BAEK  JOHN  GEIFPIN. 

SMTJOGLnrG. — Evidence  of  Accomplice. — Master. — Custom  House 

Officers. 

The  bark  John  Griffin  was  libelled  as  forfeited  for  a  violation  of  the  50th  section 
of  the  Act  of  March  2d,  1*799,  for  emnggling  cigars.  One  Albreu  who  owned 
the  cigars,  testified  that  the  captain  of  the  bark,  in  Havana,  had  made  an 
agreement  to  smuggle  the  cigars  for  him;  that  he  sent  the  cigars  from  Havana 
to  Matanzas,  where  the  bark  was  lying,  and  received  a  letter  from  the 
captain,  saying  they  were  shipped ;  that  he  then  came  to  New  York,  and  after 
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tlM  MTirftl  of  the  bftrk  in  New  York,  received  his  cigars,  which  were  bronglLt 
him  by  a  carman,  and  paid  the  captain  the  agreed  freight  It  also  appeared  in 
eridence  that  on  the  seizure  of  the  cigars  Albreu's  papers  were  also  seised 
among  which  were  the  inyoices  of  the  cigars  from  Havana  to  Matanais,  and 
tba  letter  from  the  captain.  The  captain  denied  that  the  cigars  ever  were  on 
board  tba  vessel,  and  otherwise  contradicted  Albren,  bat  gave  no  satisiSsctory 
•xplanation  of  the  letter.  Some  other  testimony  was  given  confirming  some 
parte  of  Albreu's  story.    His  character  for  truth  was  seriously  impeached. 

Held,  that  the  evidence  sufficiently  sustained  the  charge  against  the  vessel,  and 
thai  sha  must  be  forfeited. 

Tba  Oovemment  aasumes  no  obligations  towards  ship  owners  to  prevent  fraudu- 
lent discharges  of  cargo,  and  the  liability  of  the  vessel  is  the  same  whether 
the  officers  of  the  customs  do  or  do  not  prevent  such  discharges.* 

Benedict,  J. — This  is  a  proceeding  in  rem  to  enforce 
the  forfeiture  of  the  bark  "John  Griflln"  for  a  violation 
of  the  60th  section  of  the  Act  of  March  2d,  1799. 

The  charge  against  the  vessel  is,  that  in  the  month  oi 
October,  1869,  a  quantity  of  cigars  of  the  value  of  about 
$6,000,  brought  in  her  from  a  foreign  port,  were  unladen 
and  dellveifed  from  her  at  the  port  of  New  York,  without 
a  permit  from  the  collector  and  naval  officer,  contrary  to 
law. 

In  support  of  this  charge,  one  John  Albreu,  who 
owned  the  cigars  alleged  to  have  been  smuggled,  is  pro- 
duced as  a  witness,  and  testifies,  that  in  September,  1868, 
he  was  in  Havana  and  in  Matanzas,  at  which  last  named 
port  the  bark,  John  Griffin,  was  then  loading  for  New 
York,  under  the  conunand  of  William  Downey  whom  he 
well  knew.  That  he  met  Downey  in  Havana  and  applied 
to  him  to  smuggle  some  cigars  into  New  York  for  him, 
but  no  arrangement  was  then  made.  That  Downey  after- 
wards left  Havana  and  went  to  Matanzas  and  Albreu  was 
informed  by  a  letter — from  whom  he  does  not  say — that 
Downey  would  take  his  cigars  and  accordingly  he  sent 
them  to  Matanzas,  packed  in  twenty-two  boxes  or  cases, 
marked  *'  O.  Matanzas,"  and  in  three  or  four  days  re- 


*  This  case  was  reversed  on  the  question  of  fact  by  the  Circait  Court  on 
appeal,  in  18*71. 
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ceived  a  letter  from  Downey,  saying  they  were  **  shipped 
all  right,"  whereupon  he  started  for  New  York  by  the 
next  steamer. 

That  afterwards  the  bark  arrived  in  New  York  from 
Matanzas,  and  he  saw  Downey  and  learned  from  him 
that  his  cigars  were  all  right,  and  arranged  with  him  to 
be  at  the  comer  of  Liberty  and  William  streets,  at  11, 
a.  m.,  the  next  day,  to  receive  them.  That  at  the  time 
and  place  appointed  a  carman  came  with  a  load  of  his 
cigars,  enquired  for  him,  and  delivered  his  load  to  him  ; 
whereupon  he  went  to  South  street  and  there  in  an  office 
paid  Downey  $2,000  on  account  of  the  freight ,- — that  he 
then  went  back  and  received  the  remainder  of  his  cigars 
in  the  same  way,  and  again  went  to  the  office  in  South 
street  and  paid  Downey  $1,200  more,  being  the  balance 
of  freight  on  the  cigars,  at  the  rate  of  $25  per  thousand. 

That  these  cigars,  which  he  so  received  and  paid 
freight  on,  were  the  same  cigars  which  he  had  sent  from 
Havana  to  Matanzas,  to  be  brought  to  New  York  by 
Downey,  and  upon  their  receipt  he  stored  a  portion  in  a 
room  on  the  fourth  floor  of  96  Nasi^u  street,  comer  of 
Fnlton  street. 

That  subsequently  officers  of  the  customs  seized  his 
papers  at  his  house,  and  among  them  the  invoice  by 
which  these  cigars  were  shipped  from  Havana  to  Matan- 
zas, and  with  it  the  letter  of  Downey  acknowledging  the 
receipt  of  them.  The  cigars  at  96  Nassau  street  were 
also  seized  and  are  now  held  as  forfeited,  no  duty  having 
been  x)aid  on  them. 

Besides  these  cigars  Albreu  says  he  had  a  trunk  and 
a  barrel  which  he  asked  Downey  in  Matanzas  to  take  to 
New  York  for  him;  that  Downey  said  he  would  see 
about  it,  and  the  articles  were  left  at  Matanzas  to  be 
called  for,  and  a  day  or  two  after  the  delivery  of  the 
cigars  he  received  the  trunk  and  barrel  at  his  house  from 
an  expressman. 

This  is  the  substance  of  the  evidence  given  by  Albreu, 
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and  it  is  the  testimony  of  a  witness  by  his  own  showing 
an  accomplice  in  the  nnlawfid  act  charged  on  Downey. 
He  is  also  nnder  powerful  pressure,  caused  by  seizures 
of  his  proi>erty,  which  are  pending  und]si)osed  of. 

His  character  for  truth  has  been  seriously  impeached 
and  he  is  proved  to  have  made  statements  which  conflict 
with  the  story  he  now  tells.  The  prosecution  have  there- 
fore sought  to  sustain  the  testimony  of  Albreu  by  con- 
firmatory evidence,  and  it  has  been  otherwise  shown 
that  the  cigars  seized  at  96  I^assau  street  were  there 
stored  by  Albreu ;  that  Albreu  hired  the  room  on  the 
20th  day  of  October,  1868,  and  on  that  day  the  bark, 
John  Griffin,  Downey  being  still  master,  finished  dis- 
charging a  cargo  of  sugar,  and  molasses  which  she  had 
brought  from  Matanzas  to  New  York.  Whether  any 
other  vessel  arrived  in  New  York  from  Matanzas  at  or 
about  this  time  does  not  appear. 

It  has  also  been  shown  that  the  boxes  or  cases,  in 
which  the  cigars  seized  were  packed,  were  distinguish- 
able not  only  by  the  mark  *'G.  Matanzas"  and  their 
numbers,  but  also,  because  although  they  have  a  general 
appearance,  resembling  sugar-boxes,  they  differ  some- 
what from  the  ordinary  sugar-box  of  Guba  in  size,  and 
are  hided  in  a  different  manner.  It  also  appears  that 
Albreu  did  have  in  Matanzas  twenty-two  cases  contain- 
ing cigars,  answering  to  this  description,  which  he  de- 
sired to  smuggle  into  New  York.  The  invoice  by  which 
Albreu  says  they  were  shipped  from  Havana  to  Matan- 
zas is  also  put  in  evidence,  and  it  calls  for  twenty-two 
cases  cigars  similar  in  character  to  those  seized,  marked 
**G.  Matanzas,"  shipped  to  Matanzas,  September  20th, 
1868.  It  is  also  admitted  by  Downey,  that  he  did  meet 
Albreu  while  his  bark  was  at  Matanzas,  and  was  applied 
to  by  Albreu  to  bring  some  packages,  including  a  trunk, 
to  New  York,  and  that  he  again  met  him  in  New  Yiork 
the  day  after  the  arrival  of  the  bark.  A  witness  named 
Molina,  who  was  in  the  employ  of  Albreu,  is  also  called. 
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who  swears  that  twenty-two  boxes  of  cigars  were  de- 
livered to  Albreu,  on  the  comer  of  Liberty  and  William, 
and  stored  at  96  Nassau  street,  and  that  he  went  with 
Albreu  to  Soath  street  and  saw  Albreu  pay  Downey 
money  in  an  office  there. 

The  letter  which  Albreu  says  he  received  from  Dow- 
ney, in  Havana,  after  the  cigars  were  sent  to  Matanzas, 
and  which  is  shown  to  be  in  the  handwriting  of  Downey, 
and  to  have  been  found  in  Albreu's  writing-desk,  with 
.the  invoice,  is  also  produced,  and  is  as  follows : 

**  Matamas,  Sept.  23, 1868. 
^'  Mb.  John  Albreu  : 

^^Dewr  Sir: 

''Your  22  boxes,  trunk  and  barrel  packages  are  all  on 

board  safe.    I  wish  your  boxes  were  all  hided  the  same 

as  all  sugar  boxes.    They  are  too  easily  distinguished, 

but  I  think  they  will  be  all  right. 

**  Yours,  respectfully, 

*'W.  Downey." 

This  letter  affords  to  my  mind  strong  corroboration 
of  Albreu's  story,  and  taken  in  connection  with  the 
facts  established  outside  of  Albreu's  testimony,  plainly 
implicates  the  vessel  here  proceeded  against.  It  is  true 
that  the  letter  does  not  name  the  bark  John  Griffin,  but 
it  expresses  a  solicitude  which  clearly  indicates  an  in- 
terest on  the  part  of  the  master  of  the  John  Griffin  in 
the  landing  of  the. cigars  without  detection,  and  it  man- 
ifestly relates  to  the  cigars  which  were  stored  at  ^ 
JS^assau  street  on  the  day  the  John  Griffin  finished  dis- 
charging in  New  York,  and,  unexplained,  would  natu- 
rally be  considered  to  refer  to  the  vessel,  of  which  the 
writer  was  the  master,  which  is  the  vessel  proceeded 
against. 

The  effect  of  the  master's  letter,  as  implicating  his 
vessel   in  this  transaction,  is,  moreover,  increased  by 
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the  explanation  of  it  which  is  attempted,  and  the 
noticeable  manner  of  the  witness  in  giving  that  ex- 
planation. It  is  in  evidence  that  the  letter  was  shown 
to  the  master,  soon  after  its  iseiznre,  by  the  officers  of 
the  customs,  and  he  was  then  charged  with  having 
brought  the  cigars,  but  he  then  attempted  no  explana- 
tion of  the  letter,  although  he  denied  the  charge. 

When  examined  in  chief,  as  a  witness  for  the  claim- 
ants, he  did  not  ajlude  to  any  explanation  of  the  letter, 
but  simply  says :  ^'  These  boxes  and  trunk  and  barrel 
didn't  come  in  the  John  Qriffin,  and  were  never  on 
board  of  her.  Albreu  never  paid  me  any  money,  as  he 
states.  Ko  such  interview  t0ok  place  at  the  office  in 
South  street.  I  was  never  there  with  Albreu  at  any 
time." 

Upon  cross-examination,  however,  he  says  that  when 
applied  to  by  Albreu  to  take  'his  goods,  he  refused ; 
that  Albreu  afterwards  told  him  that  he  had  made 
arrangements  to  have  his  goods  go  on  board  a  vessel,  and 
wanted  him  to  see  that  they  were  on  board,  and  that 
subsequently  a  man  whom  he  used  to  see  often,  but 
whose  name  he  does  not  know,  came  to  him  and  asked 
him  to  look  at  some  goods  belonging  to  Albreu,  on  a 
brig  in  Matanzas;  that  he  thereupon  went  with  him, 
and  found  some  boxes  and  a  trunk  in  the  poop  of  a 
vessel,  but  did  not  count  the  boxes,  or  notice  the  name 
of  the  vessel,  or  know  any  of  the  officers  of  the  vessel, 
or  whether  she  was  English  or  American,  or  what  was 
her  name,  or  where  she  was  bound,  or  where  the  boxes 
\«ere  going.  He  admits  that  he  wrote  to  Albreu,  while 
in  Matanzas— don't  recollect  what  he  wrote  about — ^but 
surmises  that  the  letter  in  evidence  refers  to  the  boxes 
he  saw  on  the  brig.  The  letter,  both  body  and  signa- 
ture, he  says,  looks  like  his  handwriting,  and  he  won' t 
say  he  didn't  write  it,  but  he  has  no  recollection  of  hav- 
ing signed  it,  and  has  now  no  belief  as  to  whether  he 
wrote  it  or  not.    Such  an  explanation  of  such  a  letter 
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tends  strongly  to  discredit  the  evidence  of  the  master 
giving  it,  who,  it  should  be  remarked,  admits  that  he 
was  engSLged  in  assisting  Albreu  to  smuggle,  and  being 
part  owner  of  the  vessel  here  proceeded  against,  and 
personally  involved  in  the  charge  made  by  the  Gk>vem- 
ment,  is  greatly  interested  in  the  event  of  the  prose- 
cution.  ' 

It  is  hardly  conceivable  that  a  smuggler  who  had 
arranged  to  smuggle  a  large  amount  of  property  in  this 
unknown  brig,  would  deliberately,  and  without  any  appa- 
rent necessity,  provide  for  a  knowledge  of  the  fraud  by 
a  tlurd  person,  bound  to  New  York,  and  compet^it 
to  convey  information  to  the  officers,  and  to  prove  the 
fraud  against  him. 

It  is  inoiprobable  that  Downey,  himself  a  ship-master, 
would  not  know  the  name,  or  nationality,  or  destination, 
of  a  vessel  lying  in  shore  at  Matanzas,  where  he  was  also 
loading,  and  on  board  of  which  he  claims  to  have  gone 
to  see  as  to  the  shipment  of  some  16,000  of  property. 

It  is  difficult  to  explain  the  failure  to  produce  the 
testimony  of  the  man  whom  Downey  says  went  with 
him,  and  who,  for  anything  that  appears,  could  have 
been  found  and  examined  as  a  witness.  It  is  hard  to 
understand  how  Downey  came  to  write  to  Albreu  that 
twenty-two  boxes  were  all  on  board  safe,  if,  as  he  swears, 
he  never  counted  the  boxes  he  saw  on  the  brig.  *  If  it  be 
true,  as  he  says,  that  he  never  knew  (not  that  he  has 
forgotten)  on  what  vessel  the  boxes  were,  nor  how  many 
there  were,  nor  where  they  were  bound,  nor  the  name  of 
the  master  who  took  them,  why  do  so  vain  a  thing  as  to 
see  them  at  all,  or  why  write  to  Albreu  at  all  ?  And 
why  regret  that  they  were  so  hided  as  to  be  easily 
distinguished,  or  why  think  that  they  would  be  all 
right  ? 

The  offering  of  an  explanation  so  unsatisfactory  is  of 
itself  a  strong  ground  of  suspicion,  and,  with  the  other 
facts  proved,  has  convinced  me  that  the  statement  of 
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Albreu  is  substantially  correct,  and  that  the  John 
Ori£Sn  was  the  vessel  referred  to  in  the  letter  as  having 
the  cigars  on  board.  In  arriving  at  this  conclusion,  I 
have  not  overlooked  the  testimony  of  the  two  mates, 
the  cook,  and  the  stevedore  who  discharged  the  bark, 
all  of  whom,  with  more  or  less  particularity,  deny  any 
knowledge  that  these  cigars  were  ever  on  board  the  ves- 
sel ;  but,  as  has  too  often  happened  in  cases  of  a  similar 
character,  (see  Nelson  v.  The  U.  8.,  Pet.  C.  C.  JB.,  p.  236  ; 
also  the  brig  Struggle,  9  0.,  p.  74,)  the  positive  state- 
ments of  persons  composing  the  crew  are  overborne  by 
the  surrounding  circumstances,  proved  by  testimony  more 
reliable. 

The  further  evidence  of  the  custom-house  inspector, 
who  was  charged  with  the  duty  of  inspecting  the  dis- 
charge of  the  bark,  has  also  been  introduced  by  the 
claimants,  showing  that  he  saw  no  such  merchandize 
as  those  twenty-two  boxes  landed  from  this  vessel,  or 
on  board  of  her ;  but,  at  the  same  time,  he  says,  that,  al- 
though he  inspected  her  discharge,  in  the  ordinary  way  of 
inspecting  such  cargoes,  he  was  not  present  much  of  the 
time,  and  that  all  he  really  knows  is,  that  he  saw  some 
sugar  on  board  of  her,  and,  at  night,  saw  some  sugar  on 
the  dock  by  her.  For  aught  that  he  saw,  a  much  larger 
quantity  of  merchandize  could  have  been  landed  with- 
out detection.  It  would,  certainly,  appear  to  be  desir- 
able that  the  revenue  laws,  and  their  administration, 
should  be  such  as  would  enable  the  Qovemment  to  have 
some  accurate  knowledge  as  to  what  cargo  is  actually 
landed  from  vessels  arriving  from  foreign  ports,  but  the 
Government  assumes  no  obligations  toward  shipowners 
to  prevent  fraudulent  discharges  of  cargo,  and  the 
liability  of  the  vessel  is  the  same,  whether  the  oflScers 
of  the  customs  do  or  do  not  prevent  the  illegal  landing 
of  cargo. 

It  is  only  necessary  to  add  that  the  other  owners 
of  this  vessel  have  placed  themselves  upon  the  stand, 
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and  show  that  they  had  no  knowledge  of  the  landing 
of  any  such  cigars,  and  received  no  freight  from  the 
transportation  of  any  such  merchandize  on  the  voyage 
in  question,  which  evidence,  while  it  absolves  them 
firom  complicity  with  their  master,  is  not  inconsistent 
with  his  guilt.  My  conclusion,  therefore,  is,  that  upon 
the  evidence  as  it  stands,  it  must  be  held  that  these 
cigars  were  transported  from  Matanzas  to  I^ew  York  in 
the  bark  John  Griffin,  and  illegally  landed,  from  the 
vessel,  without  a  permit,  and  being  of  a  value  exceeding 
$400,  the  vessel  thereby  becomes  forfeited  to  the  United 
States. 

Let  a  decree  be  entered  accordingly. 

For  the  United  States,  B.  F.  Tracy,  U.  S.  District 
Attorney. 

For  claimants,  F.  B.  Wilcox  and  C.  Donohue. 
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Collision  in  thb  Kills. — Lookout. — Rules  op  Supsbvibino 
Inspectors. — Tow  boat  and  Tow. — Apportionment  op 

Damages. — Loss  op  Cargo. 

A  ooUision  oocturred  in  the  Kills  on  the  night  of  March  18th,  1868,  between  two 
steam-tags,  the  Kate  and  the  Atlas,  each  having  canal  boats  in  tow.  A  canal 
boat  in  tow  of  the  Kate,  was  stmck  by  a  boat  in  tow  of  the  Atlas,  and  sunk. 
Insorers  of  the  cargo  on  the  sunken  boat  filed  a  libel  against  the  Atlas  alone, 
to  recoyer  for  the  loss  of  the  cargo.  On  the  hearing,  the  Court  stayed  the 
prooeedings  to  enable  either  party  to  apply  to  have  the  Rate  also  brought  in. 
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but  Doiiher  pttfty  made  inch  qyplioetioii.    The  ooUiidon  reenlked  from  a  finiLfy 

lookout  on  both  of  the  8team4iiga: 
Hdd,  That  the  libeDantB  were  entitled  to  a  decree  against  the  Kate  for  one  half 

the  damage  to  the  cargo. 
A  n^igent  lookout  ia  no  lookout 
The  pilot  ralea  of  the  Snpervising  Inspectors  hi  force  at  the'time  of  the  oolliiioii 

were  controlled  by  the  Act  of  Congress  of  1864  (\Uk  U,  B,  SUmL,  p,  60.),  and 

none  of  those  rules  inconsistent  with  that  Statute  are  effidctiye. 
Courts  of  Admiralty  may  with  propriety,  consider  the  fact  of  a  vesael's  desertixig, 

without  cause,  another  yessel  which  has  been  injured  ia  a  collision  with  her, 

as  a  drcumstance  tending  to  show  consciousness  of  fault 
Cases  of  the  D.  S.  Gregory  (2  Bm,  B.,p,  226)  The  Bay  State,  (Abbott  Ad,  R. 

p.  241),  and  The  Hanover,  (Mu,)  commented  on. 

This  was  an  action  brought  by  the  insurers  of  the 
cargo  of  the  canal  boat  A.  E.  Hurd,  to  recover  of  the 
steamboat  '*  Atlas,"  the  amount  of  the  damage  caused 
to  such  cargo  by  the  sinking  of  the  canal  boat,  in  a 
collision  which  took  place  in  the  Kills  on  the  morning  of 
March  18,  1868,  between  the  steamboat  Atlas  and  the 
steam-tug  Kate  which  was  then  towing  the  Hurd. 

The  action  which  was  instituted  against  the  Atlas 
alone,  proceeded  to  hearing  upon  the  pleadings  and 
proofs,  and  thereupon  the  Gourt  directed  that  the  pro- 
ceedings be  stayed  to  enable  either  party  to  apply  to 
have  the  tug  Kate  also  brought  into  the  action. 

Neither  party  availed  themselves  of  the  permission 
given  and  the  Court  accordingly  proceeded  to  determine 
the  questions  raised  upon  the  pleadings  and  proofs  as 
they  stood. 

For  libOUmU,  T.  E.  Stillman. 

For  daima/ntSj  Sanford  &  Woodruff. 

Benediot,  J.  As  to  some  of  the  facts  attending 
this  collision  there  is  no  dispute.  Others  are  in  doubt 
and  are  to  be  gathered  from  a  mass  of  contradictory 
and  imsatisfactory  testimony.  It  appears  that  the 
Elate,  a  small  tug  52  feet  long,  left  the  dock  at  New 
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Brighton  on  the  day  in  question  at  about  3  a.  m.,  having 
three  vessels  in  tow  upon  a  hawser,  of  which  the  canal 
boat,  A.  E.  Hnrd,  was  the  starboard  vesseL  The  wind 
was  light  and  the  night  somewhat  dark,  but  without 
fog.  After  getting  clear  of  the  dock,  at  New  Brighton, 
the  Eate  according  to  the  statement  of  the  libel  took  a 
course  about  for  Port  Johnson  on  the  Jersey  shore* 
She  had  not  proceeded  far  before  her  pilot  heard  a  single 
blast  of  a  whistle  which  at  once  fastened  his  attention 
upon  a  bright  light  approaching,  which  proved  to  be  the 
Steamer  Atlas,  bound  down  the  Kills  with  the  barge 
Jalia  in  tow,  upon  her  larboard  side.  Immediately 
apon  hearing  the  single  whistle  the  pilot  of  the  Kate 
gave  two  blasts  of  his  own  whistle,  at  once  stopped  and 
reversed  his  engine,  and  starboarded  his  helm.  Under 
the  starboard  helm  the  Eate  swung  to  port,  but  had  not 
time  to  change  the  direction  of  her  tow,  before  she  was 
struck  upon  her  starboard  side  by  the  stem  of  the  Atlas, 
while  the  barge  Julia  in  tow  of  the  Atlas  struck  the 
Hurd  and  sank  her.  The  Atlas,  as  it  appears,  was  run- 
ning at  tl^e  rate  of  some  ten  miles  an  hour,  on  a  course 
down  the  Kills  and  her  first  knowledge  of  the  proximity 
of  the  Kate,  was  noticing  a  light  ahead  which  was  sup- 
posed to  be  on  a  tow,  also  bound  down  the  Kills.  The 
Pilot  at  once  ported  his  wheel  to  pass  to  the  right,  and 
blew  a  single  blast  of  his  whistle,  but,  receiving  the  two 
blasts  of  the  Kate  in  reply  before  he  had  materially 
changed  the  course  of  his  steamer,  at  once  hove  his 
wheel  hard  a  starboard  and  also  stopped  and  reversed 
his  engine.  Before  he  could  stop  his  headway  however 
he  was  in  contact  with  the  Kate.  As  to  these  facts 
there  can  be  no  dispute,  unless  it  be  as  to  the  course  of 
the  Kate,  but  her  course,  if  not  as  broadly  across  the 
river  as  stated,  was  certainly  crossing  that  of  the  Atlas. 
Upon  these  facts  it  has  been  strenuously  argued,  on 
behalf  of  the  Atlas,  that  the  libel  must  fail,  because  the 
Atlas  in  porting  her  helm  complied  with  the  pilot  rules 
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of  the  supervising  inspectors,  while  the  Kate  violated 
those  rules  by  omitting  to  port,  and  so  caused  the  col- 
lision. This  argument  is  founded  upon  a  misappre- 
hension of  the  true  rule  of  navigation  applicable  to  such 
a  state  of  facts. 

The  pUot  rule  of  the  supervising  inspectors,  with  the 
accompanying  illustration,  of  what  is  called  the  fifth 
situation,  is  a  rule  which  if  held  applicable  in  all  cases 
of  vessels  '*  approaching  each  other  in  an  oblique 
direction,"  is  pregnant  with  danger.  It  embodies  a 
manifest  error  which  existed  before  the  enactment  of 
the  international  navigation  regulations,  and  has  even 
at  times  crept  into  interpretations  of  those  regulations* 
This  error  has  been  the  subject  of  much  interesting  dis- 
cussion, and  its  dangerous  consequences  need  not  be  ex- 
plained here.  They  will  be  found  clearly  shown  in  Mr. 
Oray's  '^Bemarks  respecting  theBuleof  theBoad  for 
steamships,^'  a  pamphlet  which  has  received  the  ap- 
proval of  the  British  admiralty,  Board  of  Trade,  and 
Trinity  House,  as  well  as  of  the  French  government. 
(See  §§  39,  40,  p.  9.)  But  the  pilot  rules  of  ^the  super- 
vising inspectors  are  controlled  by  the  subsequent  legis- 
lation of  Congress  in  the  enactment  of  the  international 
navigation  regulations  of  1864  (13  TJ.  8.  Statj  p.  60)» 
Since  the  passage  of  those  navigation  laws,  no  rule  of 
the  supervising  inspectors  inconsistent  therewith  can  be 
effective  (See  Act  of  July,  1866,  §  9,  vol.  19,  jp.  228.)  and 
accordingly,  rule  2  of  the  pilot  rules,  which  has  been 
here  relied  on,  in  so  far  as  it  requires  a  port  helm  in  all 
cases,  manifestly  inconsistent  as  it  is  with  article  14  of 
the  international  navigation  laws,  is  of  no  effect.  Ar- 
ticles 14  and  18  of  the  navigation  laws  furnish  the  true 
rule  of  navigation,  applicable  wheu  vessels  are  ap- 
proaching each  other  obliquely,  and  give  to  the  vessel 
having  the  other  upon  her  starboard  side  an  election 
as  to  porting  or  starboarding  according  to  the  direction 
of  the  respective  courses.    Under  these  two  articles  the 
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responsibility  of  avoiding  the  Eate,  in  the  present  case, 
was  cast  upon  the  Atli^.  She  was  at  liberty  to  keep  out 
of  the  way  of  the  Eate  by  porting  or  by  starboarding,  as 
the  case  required,  and  it  was  a  fault  in  her  to  port,  if 
starboarding  afforded  the  only  opportunity  of  avoiding 
the  disaster. 

As  I  view  the  case,  however,  it  cannot  be  made 
to  turn  uxK>ii  the  correctness  of  the  manoeuvres  of  either 
vessel  after  they  saw  each  other,  for  I  consider  it  to  be 
quite  clear  upon  the  evidence  that  there  was  then  no 
time  to  make  any  material  change  in  the  courses.  They 
coold  only  stop  and  back,  which  they  both  did.  That  it 
was  then  too  late  to  avoid  the  collision  by  changing  the 
courses,  is  shown  by  the  small  effect  which  was  produced 
by  the  action  of  the  helms  before  the  blow — ^by  the  fact 
that  the  Kate  at  once  answered  the  whistle  by  two 
whistles — ^by  thtf  immediate  stoppage  of  both  engines — 
by  the  absence  of  all  hails,  by  the  contradictory  state- 
ments as  to  the  directions  in  which  the  two  vessels  were 

« 

moving,  and  by  other  circumstances  which  appear  in  the 
testimony. 

The  question  of  the  case  then  is,  by  whose  fault  was 
it  that  these  two  tows  failed  to  discern  each  other  until 
they  were  thus  close  together.  That  the  Atlas  is  charge- 
able with  fault  in  this  respect  is  clear ;  for  it  is  undis- 
puted that  she  was  running  through  a  thoroughfare  in 
the  night  without  any  lookout.  The  night  was  not  so 
dark,  but  what,  with  due  care,  approaching  vessels  could 
have  been  seen  in  time  to  avoid  them.  Witnesses  for 
the  Atlas  say,  *4t  had  been  pretty  dark,  but  had  lit  up 
then,  so  you  could  see  quite  a  ways— could  see  lights 
plain  enough."  **  A  vessel  without  lights  could  be  seen  a 
quarter  of  a  mile."  I  have  no  doubt,  therefore,  but  that, 
with  proper  care,  the  Eate,  a  high  pressure  boat,  could 
have  been  discerned  in  time  to  avoid  her;  for  it  is 
proved  that  she  had  a  light  at  her  flag  staff,  while  the 
schooner  in  her  tow  had  a  light  in  her  rigging ;  and  I  am 
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•atiflfled  that  the  failure  to  discover  the  Eate  until  the 
yesseli  were  so  near  that,  although  both  engines  were 
promptly  stopped  and  reversed,  they  came  together,  was 
owing  to  the  absence  of  a  proper  look-out  on  the  Atlas. 
In  addition  to  the  fault  of  running  without  a  lookout, 
another  fault  is  charged  upon  the  Atlas,  namely :  that 
she  did  not  remain  by  the  Eate  to  reiider  assistance  to 
the  injured  vessels,  but  at  once  departed  on  her  way, 
leaving  the  sinking  vessels  to  shift  for  themselves. 
Upon  the  evidence,  putting  the  most  favorable  con 
•truction  upon  it,  it  is  evident  that  the  Atlas  displayed 
no  great  solicitude  in  regard  to  the  vessels,  which  she 
must  have  known  to  have  been  seriously  injured,  if  she 
did  not  intentionally  desert  them. 

But  it  is  argued  by  the  advocates  for  the  Atlas  that 
the  subject  of  assistance  is  irrelevant  to  the  question  of 
damage.  This  is  hardly  so.  The  rules,  which  Oourts  of 
admirality  lay  down,  often  look  beyond  the  mere  ques* 
^  tion  of  remuneration  for  services  rendered,  or  for  loss 
sustained,  and  are  intended  not  only  to  do  justice  be- 
tween the  parties  litigant,  but  to  prevent  loss  of  life  and 
preserve  the  ships,  in  the  welfare  of  which  as  the  in- 
struments of  commerce  the  whole  community  is  in- 
terested. Therefore  it  is  that  the  Merchants'  shipping 
Act  of  England,  (§  33  Schedule  Table  0.),  provides  that 
in  case  of  failure,  on  the  part  of  a  colliding  vessel,  to 
render  assistance  without  reasonable  excuse,  the  collision 
shall,  in  the  absence  of  proof  to  the  contrary,  be  deemed 
to  have  been  caused  by  her  wrongful  act,  neglect  or 
default ;  by  which  act  a  proceeding  to  recover  damages 
may  almost  be  said  to  be  in  certain  cases,  changed  into 
a  penal  proceeding  to  punish  an  offence,  (see  note  to 
Amendment  of  Merchants'  Shipping  Act.  Maclachlan  on 
Shipping.  Appendix,  p.  22).  "So  such  Statute  exists  in 
the  United  States,  but  Oourts  of  admiralty,  may  with 
propriety  consider  the  fact  of  deserting  without  cause  a 
vessel  which  has  been  injured  in  a  collision  as  a  circum- 
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stance  tending  to  show  consciousness  of  fault ;  and  as, 
in  the  admiralty,  public  policy  may  be  considered  in 
disposing  of  costs,  (1  Coote^  p.  63),  punishment  for 
such  an  act  may  be  inflicted  by  withholding  or  imposing 
them  as  the  case  shall  seem  to  require.  (The  Celt,  3 
Eagg,  321,  The  Caledonia,  1  Spinks,  23.  The  St. 
Lawrence,  7  Notes  of  Cases,  556.)  In  the  present  case, 
the  Atlas  being  found  in  fault,  the  circumstances,  at- 
tending her  departure  from  the  scene  of  the  accident, 
need  only  be  referred  to  here  as  confirmatory  of  the 
opinion  that  she  was  in  fault. 

It  is  equally  clear  to  my  mind,  that  the  Kate  was 
also  guilty  of  negligence  which  conduced  to  the  col- 
lision and  in  the  same  particular,  namely,  want  of  a 
proper  lookout.  As  before  stated,  the  night  was  not  so 
dark,  but  that  lights  could  with  care  have  been  seen 
in  abundant  time,  and,  upon  the  evidence,  it  is  manifest 
that  the  Atlas  displayed  bright  white  lights.  I  say  no- 
thing in  regard  to  the  side  lights  either  on  the  Atlas  or 
the  E^te,  for  the  reason  that  I  hold  the  collision  not  to 
have  occurred  by  reason  of  any  mistake  of  courses,  but 
because  the  bright  lights,  which  should  be  seen  before 
the  side  lights,  were  not  seen  by  either  vessel  until  the 
vessels  were  upon  each  other.  It  is  true  the  evidence 
shows  that  the  Kate  had  a  man  on  deck  to  look  out,  but 
it  also  shows  that  neither  he  nor  the  pilot  saw  the  Atlas' 
lights  till  just  before  they  struck.  A  negligent  lookout 
is  no  lookout.  For  this  reason  therefore  I  hold  the  Kate 
as  well  as  the  Atlas  to  have  been  in  fault. 

This  then  is  the  case  of  a  collision  produced  by  the 
concurrent  negligence  of  two  vess(5ls,  and  the  question 
next  arising  is  as  to  the  extent  of  the  liability  of  these 
vessels  respectively  for  the  loss  sustained  by  the  cargo 
which  was  being  transported. 

If  this  were  an  action  brought  in  behalf  of  the  Kate 
against  the  Atlas,  no  doubt  would  arise  upon  the  ques- 
tion ;  for  the  well  known  rule  of  the  admiralty  is  to  ap- 
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portion  the  damages  between  the  two  vessels  when  both 
are  in  fault.  Bat  here  the  case  is  a  different  one  from 
that  presented  where  the  action  is  institated  in  behalf 
of  one  of  the  colliding  vessels,  and  the  damages  are 
sought  to  be  apportioned  between  the  parties  to  the 
action,  who  are  found  to  be  each  in  fault.  This  action  is 
in  behalf  of  the  owners  of  cargo  laden  on  board  the 
canal  boat  A.  E.  Hurd,  which  boat  was  at  the  time  being 
towed  by  the  Kate  ;  and  it  is  instituted  not  against  the 
Hard,  which  was  the  carrier,  nor  against  the  Kate,  which 
had  assumed  the  duty  of  towing  the  Hurd  with  proper 
care  and  skill,  nor  against  the  vessel  which  actually 
inflicted  the  blow,  for  that  was  the  barge  Julia,  herself 
in  tow  of  the  Atlas ;  but  it  is  against  the  Atlas  as  one  of 
the  two  colliding  vessels  responsible  by  reason  of  the 
negligence  of  her  master  and  crew  for  the  injury  caused 
thereby.  It  eannot  then  be  pretended  that  any  act  or 
omission  on  the  part  of  the  owners  of  this  cargo  con- 
duced to  produce  the  collision.  The  shippers  of  the 
cargo  made  no  contract  with  the  Kate.  Their  contract 
was  with  the  Hurd,  and  they  could  take  no  part  in  the 
employment  or  the  management  of  the  Kate.  Neither 
did  those  in  charge  of  the  Hurd  have  any  control  over 
the  navigation  or  management  of  the  Kate.  The  tug 
was  an  independent  principal,  so  far  as  this  collision  and 
this  cargo  was  concerned,  charged  with  the  duty  of 
avoiding  the  neglect  which  caused  the  accident  and 
responsible  for  the  results  of  that  neglect. 

There  is  no  room  therefore  for  the  application  of  the 
principles  of  the  law  of  agency,  and  it  cannot  be  held 
that  the  libellants  are  chargeable  or  identified  with  the 
neglect  of  the  !l^ate,  and  for  that  reason  subject  to  the 
same  rule  which  would  be  applied  to  her  in  regard  to  the 
amount  of  damages. 

Nor  is  this  a  case  of  joint  negligence  on  the  part  of 
the  Atlas  and  the  Kate,  in  which  the  acts  of  the  Kate  are, 
in  law  and  by  reason  of  a  common  design,  the  acts  of  the 
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Atlas,  so  as  to  render  her  responsible  for  all  that  ooourred. 
The  fault  of  the  Kate,  as  well  as  that  of  the  Atlas,  was 
one  of  omission,  and  there  would  be  neither  justice  nor 
sense  in  saying  that  the  omission  of  the  Kate  to  have  a 
lookout  could  be  imputed  to  the  Atlas,  who  knew 
nothing  of  the  existence  of  such  a  vessel  till  she  struck 
her. 

In  a  court  of  common  law,  then,  upon  the  facts  of 
this  case,  an  action  against  the  owners  of  these  two 
colliding  vessels,  founded  upon  an  allegation  of  joint 
negligence,  could  not,  as  I  understand  the  law,  be  prop- 
erly maintained;   and  although  in  an  action  against 
either,  in  such  a  tribunal,  the  whole  amount  of  the  loss 
would  be  adjudged,  the  reason  is  because  the  courts  of 
common  law  hold  it  to  be  impossible  to  determine  in 
such  a  case  the  proportion  of  the  loss  imputable  to  each 
offender,  and  therefore,  from  necessity,  being  permitted 
to  consider  legal  liabilities  only,  give  judgment  for  the 
whole  amount  in  the  one  case,  and  refuse  to  permit  any 
recovery  in  an  action  by  one  of  the  parties  in  fault.    But 
while  such  is  the  rule  of  courts  of  common  law,  courts 
of  admiralty,  **  where  a  mixture  of  public  law  and  of 
maritime  law  and  of  equity  are  often  found  in  the  same 
suit "  (Parsons  v.  Bedford,  3  Pet.  447),  when  the  proceed- 
ing is  to  recover  damages  arising  from  a  collision  of  ships, 
for  reasons  peculiarly  their  own,  feel  compelled  to  divide 
the  loss.    In  a  court  of  admiralty,  the  action  may  be 
instituted  against  both  the  colliding  vessels,  and  the 
decree  be  against  either  one  of  them  for  the  whole,  or,  by 
reason  of  the  ** great  advantage  "  which  the  admiralty  has 
of  being  able  to  do  so  (The  Friends,  4  Moore  P.  C.  C.  322), 
one-half  the  damages  may  be  decreed  against  each ; 
and  the  action  may  also  be  against  one  of  two  colliding 
vessels  found  equally  in  fault,  and  one  half  the  loss 
decreed  as  tibe  proportion  of  loss  properly  chargeable  to 
the  vessel  proceeded  against.    In  this  instance,  for  ex- 
ample, the  present  proceeding  might  have  included  the 
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Kate  with  the  Atlas,  and  such  is  the  more  common  form 
of  the  proceeding ;  or  the  libellants  might  have  joined 
with  the  owners  of  the  Kate  in  an  action  against  the 
Atlas  {Cootey  p.  11 ;  The  Commander-in-Chief,  1  TToD; 
Williams  <&  BrucCj  Adm.  Prac.  p.  67 ;  The  Hanover,  1851, 
Betts,  J.),  or,  if  there  had  been  an  action  by  the  owners 
of  the  Kate  alone  against  the  Atlas,  and  also  an  action 
by  the  owners  of  the  Atlas  against  the  Kate,  all  would 
have  been  heard  together,  perhaps  even  consolidated 
(Cootey  p.  27),  and  such  decrees  made  as  the  rules  of 
maritime  law  and  the  course  of  the  admiralty  require. 
(Sturgis  V.  Beyer  (The  Hector),  24  Haw.  110 ;  The  Cath- 
erine, 17  Haw.  177  ;  H.ay  v.  Leneve,  2  Shcm  App.  Cases^ 
395 ;  The  Anna  Kimball,  The  Marion,  and  cases  cited  by 
Dr.  Lushington  in  deciding  The  Milan,  1  Lush. ;  The 
Aurora,  1  Lush.  328 ;  The  Hector,  4  Blatchf.  C.  C.  200.) 

If,  then,  in  an  action  against  one  of  two  colliding 
vessels,  in  behalf  of  another  found  equally  negligent,  a 
court  of  admiralty  is  competent  to  ascertain  and  adjudge 
the  amount  of  damage  chargeable  to  the  neglect  of  the 
vessel  proceeded  against,  I  see  no  reason  why  it  is  not 
equally  competent  to  do  the  same  in  an  action  like  the 
present,  nor  why  the  same  rule  should  not  be  here  ap- 
plied. It  will, more  cleary  appear  that  such  should  be 
the  law,  if  we  advert  to  the  reasons  which  are  supposed 
to  call  for  the  application  of  the  rule  of  apportionment. 
This  rule  of  the  admiralty  is  too  venerable,  and  has  been 
too  often  approved  by  great  authorities,  coming  down  to 
the  present  day,  to  admit  of  question  or  require  defence. 
Its  wisdom,  as  applied  to  modem  commerce,  appears 
fully  demonstrated  by  the  circumstance  that  when  dis- 
turbed by  the  Merchants'  Shipping  Act  of  England, 
passed  in  1854,  the  rule  proved  too  strong  for  statutory 
innovation,  and  it  was  found  necessary  to  reinstate  it  in 
the  Merchants'  Shipping  Amendment  Act.  (25  <&  26 
Vict.  63,  29.)  It  is  a  rule  of  equity,  but  not  of  equity 
alone.    It  has  also  a  foundation  in  expediency.    In  fur- 
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therance  of  equity,  it  compels  a  party  in  fault  to  share 
in  the  loss  arising  therefrom  ;  and  it  refuses  to  permit  a 
party  to  be  charged  with  the  whole  of  a  loss  shown  to  have 
been  caused  by  another  party  as  well.  In  the  interest 
of  commerce  and  of  the  community  at  large,  this  rule — 
as  also  the  rule  of  limited  liability,  (The  Carl  Julian, 
cited  in  The  Dundee,  1  Hagg^  113) — seeks  to  distribute 
somewhat  those  losses  which  so  irequently  attend  the 
navigation  of  ships,  and  which  result  from  a  negligence 
on  the  part  of  masters  and  seamen,  against  which  the 
most  prudent  owners  cannot  entirely  guard ;  and  which, 
owing  to  the  imperfection  of  human  tribunals,  and  the 
nature  of  the  facts  in  dispute,  may  well  be  supposed 
liable  to  be  sometimes  cast  upon  the  innocent.  And  it 
also  aims  to  increase  care  and  skill  on  the  part  of  naviga- 
tors, in  order  to  diminish  as  mnch  as  possible  the  risk  of 
life  and  of  property  which  always  attends  navigation  up 
on  the  seas. 

Thus  Lord  Denham  speaks  of  the  rule  as  ''growing 
out  of  an  arbitrary  provision  in  the  law  of  nations,  from 
views  of  general  expediency,  not  as  dictated  by  natural 
justice,  nor  (possibly)  quite  consistent  therewith.  (Der- 
vaux  V.  Salvador,  4  Ad.  <&  JElh^  420.) 

So  Judge  Ware  speaks  of  it  as  "  in  conformity  with 
the  spirit  of  the  'maritime  law,  which  generally  aims 
more  at  practical  utility  and  the  interest  of  navigation 
than  at  a  logical  and  scientific  deduction  of  general  and 
abstract  principle ;"  and  m  the  Scioto,  {Ware's Sep, ^  264,) 
he  says:  ''The  maritime  law,  from  considerations  of 
public  policy,  divides  the  loss."  The  rule  is  applied  by 
Drummond,  J.,  because  under  it  "there  would  be  greater 
caution  and  vigilance  in  navigation,  and  less  effort  and 
less  temptation  by  corrupt  and  unfair  means  to  misrep- 
resent and  distort  facts  "  (The  Swan,  6  McL.^  295) ;  and 
the  Supreme  Court  of  the  United  States,  by  Nelson,  J., 
says:  '*We  think  the  rule  dividing  the  loss  the  most 
just  and  equitable,  and  as  best  tending  to  induce  care 
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and  vigilance  in  navigation."    (The  Oatherine,  17  How.^ 
178.)    These  considerations  have,  from  a  very  early  peri-- 
od,  and  among  many  nations,  been  deemed  to  be  control- 
ling,  and  to  require  of  admiralty  courts  the  adoption  of 
the  rule  in  question,  and  they  appear  to  be  equally  appli- 
cable to  the  vessels   and   cargoes   composing  a  tow, 
whether  considered  to  be  in  law  one  vessel,  for  the  pur- 
poses of  this  rule,  or  whether  considered  to  be  separate 
independent   interests.    Applied   to   the  vessels  being 
towed,  the  rule  tends  to  encourage  the  employment  of 
competent  tugs,  navigated  by  competent  men,  and  will 
cause  the  men  on  the  tows  to  be  more  watchful  to  note 
and  correct,  as  far  as  i>ossible  by  their  own  vigilance, 
any  neglect  in  the  crew  of  the  tug,  as  they  may  often  do 
in  the  matter  of  lookout,  hails,  &c. 

Applied  in  a  case  like  this,  it  also  works  equity,  for 
certainly  there  would  be  little  justice  in  permitting  these 
libellants  to  elect  to  charge  the  Atlas  with  the  whole  of 
this  loss,  which  their  own  witnesses,  called  from  the 
Kate,  prove  to  have  arisen  from  the  fault  of  the  Kate  as 
much  as  from  the  fault  of  the  Atlas.  If  the  action  had 
been  instituted  by  the  owners  of  the  Kate  to  recover  for 
the  injury  to  this  cargo,  for  which  action  the  case  of  the 
Commander-in-Chief,  (1  WaU.  B.  50,)  would  be  an  author- 
ity, the  liability  of  the  Atlas,  upon  this  very  claim  would 
have  been  limited  to  one-half  the  amount  of  it.  (See 
cases  cited  by  Dr.  Lushington  in  The  Milan ;  The 
Bay  State,  AUofs  Adm.  iJ.,  241.)*  It  is  not  easy  to  see  how 
in  equity  the  liability  of  the  Atlas  can  be  permitted  to 
be  doubled  by  instituting  the  suit  in  the  name  of  the 
present  libellants,  and  calling  upon  the  crew  of  the  Kate 
to  prove  the  case. 

It  was  entirely  competent  for  the  libellants  to  have 
originally  proceeded  against  the  Kate,  as  well  as  the 
Atlas  in  this  action,  and  so  recovered  their  whole  loss 
Furthermore  after  the  hearing  had  been  had,  opportunity 
was  given  to  join  the  Kate,  and  it  was  declined  without. 
the  suggestion  of  any  facts  existing  to  prevent  that 
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coarse.  It  certainly  would  not  be  just  to  permit  the 
liability  of  the  Atlas  to  be  doubled  by  this  mode  of 
procedure,  and  for  no  other  apparent  reason  than  to 
save  the  Kate  from  her  share  of  responsibility. 

But  it  may  be  said  the  libellants  are  without  fault, 
and  should  recover  their  whole  loss,  and  the  Kate  may 
be  sunk  or  beyond  the  reach  of  process,  or  of  too  in- 
si^ificant  a  value  to  respond.  'No  such  facts  appear,  and 
not  being  suggested  as  a  reason  for  declining  the  op- 
portunity to  join  the  Kate,  they  must  be  presumed 
not  to  exist.  And  whether  the  maritime  law  necessarily 
requires  that  the  whole  loss  sustained  by  reason  of 
collision  should  be  recovered  in  an  action  against  one  of 
two  offenders,  is  the  question  under  discussion ;  and  it 
might  well  be  said  here,  if  the  case  required  it,  as  it 
does  not,  that  the  risk  of  an  inability  to  recover  of  the 
Kate,  recompense  for  loss  arising  from  her  negligence 
wa8  a  risk  voluntarily  assumed  by  the  libellants  and 
against  which  the  Atlas  could  in  no  way  provide,  and 
that  the  maritime  law  looking  to  equity,  and  at  the  same 
time  seeking  to  distribute  losses  of  this  character,  when 
they  occur,  and  to  prevent  their  occurrence  if  possible, 
by  creating  a  sense  of  responsibility  in  the  minds  of  all 
persons  engaged  in  commerce,  will  not  permit  those 
risks  to  be  shifted  to  the  shoulders  of  a  single  one  of 
the  parties  in  fault,  but  leaves  them  upon  the  party  by 
whom  they  were  in  the  first  instance  assumed.  The 
rule  of  apportionment  is  a  rule  of  limitation.  It  is 
adopted  by  maritime  courts  for  the  advantage  of  ship- 
ping among  other  reasons.  Its  object  is  to  restrict  the 
liability  of  each  ship  in  cases  of  collision  by  mutual 
fault,  to  the  injury  arising  from  its  own  negligence.  As 
to  the  ship  herself,  that  proportion  is  always  determined, 
and  from  necessity,  by  an  arbitrary  rule  of  equal  division. 
The  same  division  is  possible  in  regard  to  the  cargo. 
The  same  reasons  there  exist  for  the  limitation,  and  the 
same  rule  should  be  applied,— certainly  in  a  case  like  this, 
when  no  reason  is  shown  for  attempting  to  charge  the 
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whole  loss  upon  one  of  the  vessels.    Furthermore  the 
application  of  the   rule  of  apportionment  in  actions 
brought  by  tows  or  their  cargoes,  will  tend  to  compel 
the  bringing  before  one  and  the  same  tribunal,  all  the 
parties  whose  rights  and  liabilities  are  involved  in  the 
controversy  and  dependent  upon  the  same  facts,  a  result 
of  no  inconsiderable  importance,  when  the  nature  of 
these  controversies  is  considered.    These  considerations, 
it  is  believed,  justify  the  conclusion  to  which  I  have 
arrived,  that  in  an  action  like  the  present,  the  rule  of 
apportionment  should  be  applied,  and  the  recovery  limi- 
ted to  one  half  the  amount  of  the  damage  to  the  cargo 
in  question.    I  have  not  thus  far  alluded  to  any  adjudged 
cases,  where  the  question,  in  the  form  here  presented, 
has  been  decided.  I  am  aware  of  no  such  case  in  the 
*  Courts  of  this  country,  and  no  case  has  been  here  cited 
by  either  party.    In  the  case  of  the  Bay  State,  {AhhotVs 
Ad.  241)  one  half  the  cargo  was  adjudged,  but  there 
the  owners  of  the  Bay  State  were  the  libellants.    They 
could  hardly  however  have  been  considered  as  owners 
of  the  cargo.    In  the  later  case  of  the  D.  S.  Gregory, 
which  was  an  action  for  damages,  for  injury  to  a  passen- 
ger in  a  collision  arising  from  mutual  fault,  the  liability  of 
each  vessel— both  being  then  able  to  respond— was  limited 
by  the  decree  to  one  half  the  damages.    I  am  not  aware 
that  the  particular  provision  as  to  the  execution  inserted 
in  the  decree  in  that  case,  was  a  subject  of  discussion, 
and  it  could  noti  have  been  deemed  important,  each 
vessel  having  given  ample  security  for  its  portion  of  the 
loss. 

The  case  of  the  Hanover,  decided  by  the  learned 
Judge  Betts  in  1851,  is  more  nearly  in  point.  There  were 
cross  actions,  one  in  rem  brought  for  vessel  and  cargo 
lost  by  collision,  the  other  in  personam  ;  and  both  vessels 
being  found  equally  in  fault,  the  decree  directed  the 
damages  of  both  parties  to  be  ascertained  and  divided 
equally,  but  directed  that  "  the  value  of  the  cargo  is 
not  to  be  included  in  the  estimate,  unless  the  owners 
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thereof  have  made  themselves  parties  to  this  action, 
so  as  to  be  concluded  by  its  decree." 

There  is  on  the  other  hand  a  remark  by  Mr.  Justice 
Wayne,  in  the  case  of  the  New  Philadelphia,  (1  Blacky  76) 
which  should  not  pass  unnoticed,  although  the  case  has 
not  been  relied  upon  as  an  authority  here.  There  the 
action  was  against  a  tug,  between  which  and  the  libellant 
a  contract  had  been  made  to  tow  a  boat  with  care  and 
skill,  and  it  may  be  that,  in  such  an  action,  considerations 
arising  out  of  the  contract  would  require  a  decree  for 
the  full  damages,  as  to  which  no  opinion  from  me  is  call- 
ed for.  But  in  that  case  the  Court  finds  as  a  fact  that  the 
tug  was  solely  in  fault.  There  was  therefore  no  occasion 
to  consider,  and  the  Court  cannot  be  supposed  to  have  in- 
tended to  adjudicate  upon  the  question  here  involved. 

In  the  English  admiralty  this  question,  in  substan- 
tially the  same  form  here  presented,  has  been  adjudica- 
ted and  after  full  argument  and  consideration  it  was  held 
in  the  case  of  The  Milan,  (1  Lush.  404)  that  in  an  action 
brought  by  the  owners  of  cargo  laden  on  board  of  one  of 
two  vessels,  found  to  be  equally  in  fault  for  a  collision, 
against  the  other  colliding  vessel,  the  recovery  in  the  ad- 
miralty must  be  limited  to  one  half  the  amount  of  the  in- 
jury to  the  cargo.  This  determination,  so  far  as  I  can 
ascertain,  has  be^n  acquiesced  in,  and  appears  to  furnish 
the  rule  of  the  maritime  law  as  now  administered  in  the 
English  admiralty.  {McLachlan  ;  Williams  <&  B.  Adm.,  p. 
76 ;  Lovmdes  Admi/ralty  Law  of  Collisions  at  Sea,  p.  5.)  The 
importance  of  agreement  upon  questions  of  this  class 
between  two  nations,  so  closely  connected  in  their  com- 
mercial relations  as  England  and  America^,  would,  of 
itself,  go  far  to  justify  the  adoption  by  American  admi- 
ralty courts,  in  cases  like  the  present,  of  the  rule  of  the 
English  admiralty.  In  accordance  with  these  views,  the 
decree  will  accordingly  be  that  the  libellants  recover  of 
the  steamboat  *' Atlas"  one-half  of  their  loss  by  reason 
of  the  collision  in  the  pleadings  mentioned,  and  that  it 
be  referred  to  a  commissioner  to  ascertain  the  amount. 
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FBEDEBIOK  S.  WILDMAN,  assignee  in  Inmkruptoy  of 

the  firm  of  Stmrdevomt  <&  Benedict^ 

vs. 

JAMES  S.  TAYLOR  and  ELIJAH  STURDEVAJSTT, 
administratars,  cfec,  JAMES  S.  TAYLOE,  individ- 
uaUy^  arid  others. 

Bankruptcy. — Construction  of  Instruments  Executed  at  the 
SAME  Time. — Words  op  Limitation  and  Condition. — Forfeiture 
OF  Estate. — Demand  of  Rent. 

Wbore  two  instnunents  are  executed  at  the  same  time,  between  the  same  partiea^ 
relative  to  the  same  subject  matter,  to  effectuate  one  object,  they  are  to  be  taken 
in  connection,  as  parts  of  the  same  instrument. 

H.  S.  and  E.  S.  were  brothers,  and  formed  a^ partnership  on  August  12,  J  866,  for 
the  purpose  of  manufacturing  hats.  H.  S.  was  the  owner  of  a  fiactory  and  a 
lot  of  land  on  which  It  wai  situated,  and  £.  S.  was*  to  buy  of  H.  S.  one-half 
the  factory  and  machinery  for  |6,000.  They  continued  in  business  together 
till  October  21,  1856,  when  H.  S.  died.  A  few  hours  before  his  death,  he  exe- 
cuted and  delivered  to  £.  S.  a  quitclaim  deed  of  one-half  of  the  land  in  question, 
with  the  factory,  ^c,  and  also  "  all  the  machinery  situated  in  said  factory  which 
was  possessed  and  owned  by  me  before  the  12th  of  August,  1866."  He  also 
executed  to  E.  S.  a  lease  for  fifteen  years,  of  all  his  "  right,  title  and  interest 
in  and  to  certain  property ,''  described  in  the  above  deed  for  one-half  of  said 
property,  "it  being  the  remaining  one-half  of  a  certain  tract  of  land,  Ac, 
with  a  hat  manufactory  and  other  buildings  thereon  standing,  with  all  the 
water  and  mill  privileges  connected  therewith;  tAm  till  the  machinery  ntuaU 
and  now  being  in  said  manu/actortf."  The  rent  was  $700  a  year,  and  the  lease 
provided  that,  ''  in  default  of  payment  for  any  year  during  said  term,  said  lease 
is  to  be  void,  and  said  property  is  at  once  to  revest  in  me,  or  my  heirs  or 
assigns,  without  notice  to  the  lessee,  in  the  same  manner  as  if  this  lease  had  not 
been  g^ven."    After  the  death  of  H.  S.,  £.  S.  continued  in  possession  of  the 
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whole  property  till  December  9,  1864,  when  he  oonyeyed  the  whole  unexpired 
term  of  the  lease  to  S.  A  B.,  and  on  Sept.  14,  1866,  he  qnitcUumed  to  them  all 
his  right,  title  and  interest  in  the  property.  S^  B.  mortgaged  the  property, 
and  were  thereafter  declared  bankrupts,  and  an  assignee  was  appointed.  H.  8., 
by  will,  left  the  bnlk  of  his  property  to  his  daughter  T.  for  her  life,  and  on 
her  death,  to  her  children.  There  was  a  failnre  to  pay  part  of  the  rent  due  on 
Oct  21st,  1867,  and  a  failure  to  pay  the  rent  due  on  the  21st  of  October,  1868, 
and  the  agent  of  the  devisees  made  a  demand  on  that  day,  generally,  for  the 
rent  due. 

The  aaagnee  in  bankruptcy,  claiming  the  right  to  the  possession  of  the  property, 
filed  a  bill  in  equty  against  all  parties. 

Bdi,  That  the  deed  and  lease  must  be  construed  together,  and  that  their  effect 
was  to  convey  to  £.  8.  one-half  of  the  whole  property  absolutely,  and  the  other 
half  for  fifteen  years,  subject  to  the  rent  specified. 

That  the  assignee,  therefore,  would  be  entitled  to  all  the  estate,  both  under  the 
deed  and  lease,  (subject  to  intermediate  incumbrances,)  which  the  bankrupta 
receired  from  £.  8. 

That  the  words  in  the  lease  as  to  the  non-payment  of  rent  were  not  words  of 
limitation,  bnt  a  condition  by  which  the  lease  might  become  Yoid  at  the  option 
of  the  lessor. 

That  the  devisees,  having  succeeded  to  the  rights  of  the  lessor,  were  entitled  to 
avoid  the  lease,  on  the  non-payment  of  rent^  on  October  21st,  1868. 

That  to  work  a  forfeiture  for  non-payment  of  rent,  there  must  be  a  demand  of  the 
precise  sum  due. 

That  no  such  demand  was  made  here,  and  the  lease  was  therefore  not  avoided. 

That  the  assignee  was  therefore  entitled  to  the  immediate  and  exclusive  possession 
of  the  property,  both  real  and  personal. 

Shipman,  J.  This  was  a  bill  in  equity,  brought  by 
the  assignee  to  have  settled  and  determined  conflicting 
claims  to  various  portions  of  the  property  pertaining  to 
the  bankrupt  estate.  All  the  parties  to  the  bill  are  resi- 
dents of  this  State,  except  James  Benedict  and  Ezra  G. 
Benedict,  who  reside  at  Albany,  in  the  State  of  New 
York,  and  Charles  H.  Benedict,  who  resides  in  the  city 
of  New  York ;  but  all  the  respondents  residing  out  of 
this  State  have  come  in  and  submitted  their  claims  to 
the  judgment  of  this  court. 

As  the  facts  bearing  upon  portions  of  the  controversy 
are  somewhat  complicated,  some  of  them  dating  back 
several  years,  a  chronological  statement  of  them  will 
aid  us  in  presenting  the  questions  involved. 
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The  main  portion  of  the  property  in  dispute  consists 
of  an  establishment  for  the  manufacture  of  hats,  situ- 
ated in  Danbury,  in^is  State.  On  the  21st  of  October, 
1856,  Hiram  L.  Sturdevant  was  the  owner  of  this  prop- 
erty. On  that  day,  he  executed  and  delivered  to  his 
brother,  Elijah  Sturdevant,  a  quitclaim  deed,  containing 
the  following  descriptive  clause:  **A11  right,  title,  in- 
terest, claim  and  demand  whatever,  which  I,  the  said 
releasor,  have  or  ought  to  have  in  or  to  the  one-half  of 
a  certain  tract  of  land  situate  in  said  Danbury,  contain- 
ing two  acres,  more  or  less,  with  a  hat  factory  and  other 
buildings  standing  thereon,  and  all  the  mill  privileges 
connected  therewith ;  bounded  north  on  land  of  the 
heirs  of  Caleb  Benedict,  deceased ;  east  and  south  on 
land  of  the  heirs  of  Talman  Wildman,  deceased ;  and 
west  on  my  own  land.  Also  all  the  machinery  situated 
in  said  factory  which  was  possessed  and  owned  by  me 
before  the  12th  day  of^ August,  1855." 

On  the  same  day,  Hiram  L.  Sturdevant  also  executed 
and  delivered  to  his  brother  Elijah  a  lease,  the  material 
clauses  of  which  are  as  follows :  "I,  Hiram  L.  Sturde- 
vant, of  Danbury,  &c.,  for  the  consideration  of  one 
dollar,  received  of  Elijah  Sturdevant,  &c.,  have  de- 
mised, leased,  and  to  farm  let,  and  do  by  these  presents 
demise,  lease  and  to  farm  let  all  the  following  described 
property,  to  wit :  all  the  right,  title  and  interest  that  I 
have  in  and  to  certain  property  situate  in  said  Danbury, 
and  particularly  described  in  a  deed  from  me  to  said 
Elijah,  this  day  executed,  for  one-half  of  said  prop- 
erty, it  being  the  remaining  one-half  of  a  certain  tract 
of  land,  situate  in  said  Danbury,  containing  about 
two  acres,  with  a  hat  manufactory  and  other  build- 
ings thereon  standing,  with  all  the  water  and  mill 
privileges  connected  therewith ;  also,  all  the  machinery 
situate  and  now  being  in  said  manufactory.  Also,  a 
certain  dwelling  house,  situate  near  said  factory,  now 
occupied  as  a  boarding  house,  bounded,  &c.    To  have 
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and  to  hold  unto  the  said  Elijah,  his  heirs  and  assigns, 
for  the  fall  term  of  fifteen  years  from  this  date,  and  till 
the  same  shall  be  complete  and  ended ;  the  said  Elijah 
paying  to  me,  or  my  heirs  or  assigns,  executors  or  ad- 
ministrators, the  yearly  rent  of  $700  during  the  continu- 
ance of  said  lease  ;  and  in  default  of  said  payment  for 
any  year  during  said  term,  said  lease  is  to  be  void,  and 
said  property  is  at  once  to  revest  in  me,  or  my  heirs  or 
assigns,  without  notice  to  the  said  Elijah,  in  the  same 
manner  as  if  this  lease  had  not  been  given." 

It  is  proper  here  to  state  the  circumstances  under 
which  these  papers  were  executed.  Hiram  L.  and  Elijah 
Stordevant  were  brothers.  The  former,  prior  to  1855, 
and  down  to  the  execution  of  the  deed  above  named, 
was  the  sole  owner  of  the  property  described  in  the 
deed,  and  of  the  real  estate  and  most  of  the  machinery 
referred  to  in  the  lease.  In  1855,  his  brother  Elijah  came 
from  Brookfield  to  Danbury,  and  pn  the  12th  of  August, 
of  that  year,  they  formed  a  copartnership  for  the  purpose 
of  manufacturing  hats  at  the  factory  in  question.  The 
arrangement  between  them  was  that  they  were  to  be 
equal  i>artners,  and  that  Elijah  should  purchase  of  Hiram 
L.  one  half  the  factory  and  machinery,  at  the  price 
of  $6,000.  They  immediately  went  into  business  with 
this  understanding,  but  the  deed  was  not  made  till  the 
21st  of  October,  1856.  Whether  the  consideration  was 
all  paid  prior  to  that  time  does  not  appear,  but  that  is 
not  important.  This  deed  was  the  formal  consummation 
of  the  bargain  and  sale.  At  the  time  the  deed,  as  well 
as  the  lease,  was  executed,  Hiram  L.  the  grantor  was 
in  extremis^  and  died  a  few  hours  thereafter. 

Upon  the  death  of  his  brother,  Elijah  Sturdevant 
was  in  possession  of  the  whole  property  described  in  the 
deed  and  lease,  and  continued  in  possession  until  De- 
cember 9th,  1864,  when  he  conveyed  the  unexpired  term 
of  the  lease  to  Sturdevant  and  Benedict,  the  present 
bankrupts,  and  surrendered  possession  to  them.     On 
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the  14th  of  September,  1865.  Elijah  Sturdevant  con* 
veyed,  by  quitclaim  deed,  all,  his  interest  in  the  real 
estate  and  machinery  to  Sturdevant  and  Benedict.  The 
latter  continued  in  iK>sse8sion  till  the  time,  or  about  the 
time  when  the  proceedings  in  bankruptcy  were  commen- 
ced. 

On  the  first  day  of  June,  1868,  Sturdevant  and  Bene- 
dict mortgaged  the  factory  premises  and  machinery  to 
James  Benedict  and  Ezra  G.  Benedict  of  Albany,  as 
security  for  a  loan  of  $20,000. 

On  the  2nd  of  June,  1868,  they  also  attempted  to 
mortgage  the  same  property  to  Charles  H.  Benedict  of 
New  York,  as  security  for  moneys  advanced  or  to  be 
advanced,  but  to  this  deed  there  was  but  one  witness, 
and  it  is  therefore  invalid  'imder  the  statute,  of  this 
state,  and  may  he  laid  out  of  the  case. 

As  already  stated,  Hiram  L.  Sturdevant,  the  original 
owner  of  the  hat  m%nufactory,  died  on  the  21st  of 
October,  1856,  just  after  having  executed  the  deed  and 
lease  to  his  brother  Elijah,  already  referred  to.  By  his 
will  he  left  the  bulk  of  his  estate,  including  that  portion 
of  the  factory  and  machinery  which  was  not  embraced 
in  his  deed  to  Elijah,  to  his  daughter  Sarah  L.  Taylor 
during  her  life,  and  at  her  death  to  her  children. 

The  will  was  proved  October  24, 1856.  The  executors 
named  in  the  will  having  declined  to  act,  the  Gourt  of 
Probate  api)ointed  EUjah  Sturdevant  and  James  S. 
Taylor  administrators  with  the  will  annexed.  Y^^^ 
steps  were  taken  by  the  administrators  in  the  settlement 
of  the  estate  does  not  appear,  and  need  not  be  deter- 
mined in  the  present  case. 

The  first  question  in  order  is  that  which  relates  to  the 
true  construction  of  the  deed  and  lease  of  Hiram  L. 
Sturdevant  to  Elijah  Sturdevant.  Literally  read,  these 
instruments  are  inconsistent  each  with  the  other.  In  the 
deed,  after  the  description  of  the  real  estate,  these  words 
follow :  ^'  Also  all  the  machinery  situated  in  said  factory, 
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wMch  was  possessed  and  owned  by  me  before  the  12th 
day  of  Augnst,  1865/'    In  the  lease,  following  the  de- 
scription of  the  real  estate,  are  the  words,  **  also  all  the 
machinery  situate  and  now  being  in  said  manufactory/' 
Of  course  these  words  cannot  have  a  literal  operation  in 
both  instruments.    It  is  conceded  that  the  machinery  in 
the  feu^tory  before  the  12th  of  August,  1865,  was  all 
owned    and  possessed   by  Hiram  L.    Sturdevant,  the 
grantor  in  the  deed.    He  could,  undoubtedly,  have  con- 
veyed it  all  in  the  same  instrument  in  which  he  conveyed 
one-half  of  the  real  estate,  though,  in  the  absence  of  any 
explanation,  it  would  have  been  a  singular  and  unusual 
transaction.    But  the  words  in  the  lease  are  even  more 
comprehensive  than  those  in  the  deed — ^'Also  all  the 
machinery  situate  and  now  being  in  said  manufactory.'' 
These  words  literally  cover,  not  only  all  the  machinery 
in  the  factory  on  the  12th  of  August,  1855,  but  all  that 
had  been  added  by  the  partnership  subsequently.    It  is 
contended  by  the  assignee  that  the  language  of  the  lease 
must  be  restricted,  and  held  to  convey  the  use  only  of  so 
mnch  of  the  machinery  as  the  lessor  at  that  moment  had 
an  interest  in.    But  how  are  we  to  determine  what  in- 
terest the  lessor  then  had?    That  can  be  done  in  no 
other  way  than  by  reference  to  the  deed.    The  assignee 
insists  that  the  court  should  look  at  the  deed,  give  its 
words  a  literal  interpretation,  and  thus  restrict  the  sim- 
ilar clause  of  the  lease  to  the  interest  of  the  lessor  in  the 
machinery  which  the  partnership  added  after  the  12th  of 
Angust,  1855.    This  statement  of  the  point  shows  that 
the  two  instruments  should  be  compared  and  construed 
with  reference  to  each  other,  unless  some  stubborn  rule 
of  law  prevents.    The  true  doctrine  on  this  subject  is 
well  stated  by  Hosmer,  0.  J.,  in  Isham  v.  Morgan,  9 
Conn.  jB.,  374,  378,  where  he  says,  ^*  The  established  rule 
is  this  :  Where  two  instruments  are  executed  at  the  same 
time,  between  the  same  parties,  relative  to  the  same  sub- 
ject matter,  to  effectuate  one  object,  they  are  to  be  taken 
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in  connection  as  parts  of  the  same  agreement."    This 
proposition  is  amply  sustained  by  the  authorities  cited 
in  its  support  in  the  opinion  from  which  it  is  taken.    To 
those  may  be  added  King  v.  King  (7  Mass.  B.  496) ;  Clap 
V.  Draper  {^Mass.  B.  266) ;  Jackson  v.  McKenny  (SWend. 
233).    The  present  case  comes  within  all  the  conditions 
of  the  rule.    The  instruments  were  executed  at  the  same 
time,  between  the  same  parties,  relate  to  the  same  sub- 
ject matter,  and  were  to  effectuate  the  same  general  pur- 
poses which  both  had  in  view.    The  deed  was  clearly 
intended   to   convey  one-half  of  the  real  estate  and 
machinery,  as  the  latter  stood  on  the  12th  of  August, 
1855,  in  pursuance  of  the  contract  of  partnership  entered 
into  at  that  date  between  the  grantor  and  grantee.    The 
object  was  to  consummate,  by  formal  conveyance,  that 
precise  contract,  which  embraced  half  of  the  real  estate, 
and  half  of  the  machinery,  and  only  half.    The  object  of 
the  lease  was  to  confer  the  right  of  possession  and  use 
of  the  other  half  of  both  the  real  estate  and  machinery, 
includiug  the  lessor's  portion  of  the  latter,  which  had 
been  added  after  the  12th  of  August,  1855.    The  reason 
is  obvious.    The  partnership  had  been  of  short  duration, 
and  the  establishment  which  was  to  be  the  principal  in- 
strument of  carrying  it  on,  had  been  recently  completed. 
Hiram  L.  Sturdevant  saw  that  he  was  near  his  end.    His 
death  would  dissolve  the  partnership,  and  if  no  provision 
were  made,  by  which  the  control  of  the  property  would 
pass  to  his  brother  and  surviving  partner  for  some  fixed 
period  of  time,  the  whole  establishment  might  have  to  be 
broken  up  and  sold.  The  lease,  therefore,  of  the  other  half 
was  made.    When  the  two  instrumeuts  are  compared 
with  each  other,  and  read  in  the  light  of  the  relation  of 
the  parties  and  the  circumstances  in  which  they  were 
placed,  there  can  be  no  doubt  that  the  object  in  execu- 
ting the  deed  and  lease  was  to  convey  absolutely  one- 
half  of  the  whole  property,  the  exclusive  title  of  which 
was  in  the  grantor  and  lessor,  to  his  brother  Elijah,  and 
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the  other  half  to  him  for  fifteen  years,  subject  to  the  rent 
specified.  This  construction  does  complete  and  exact 
justice  between  the  parties,  and  is  consonant  with  the 
principles  of  equity  as  well  as  the  rules  of  law.  But  on 
the  construction  contended  for  by  the  assignee,  by  which 
the  whole  of  the  machinery  in  the  factory  on  the  12th  of 
August,  1855  (and  this  embraced  nearly  all  there  was  at 
the  time  the  deed  waa  executed),  is  to  be  deemed  as  pass- 
ing to  Elijah  Sturdevant,  the  latter  would  obtain  half  of 
suchnnachinery  without  any  consideration  whatever.  He 
was  to  pay  $6,000,  and  receive  a  conveyance  of  one-half 
of  the  establishment  as  it  stood  when  the  bargain  was 
made  and  the  partnership  commenced,  not  one-half  of 
the  real  estate  and  the  whole  of  the  machinery.  Had 
there  been  no  other  instrument  of  conveyance  but  the 
deed,  and  the  construction  of  the  assignee  were  the  cor- 
rect one,  equity  would  have  relieved  the  other  half  of 
the  machinery  on  the  ground  of  mistake,  on  the  undis- 
puted facts  as  they  now  appear.  But,  in  my  view,  the 
whole  difficulty  is  dissipated  by  comparing  the  deed  and 
the  lease  in  the  light  of  surrounding  circumstances. 
The  latter  instrument  refers  in  terms  to  the  former,  and, 
although  that  and  the  deed  are  very  imperfectly  and  in- 
artificially  drawn  (being  done  in  haste  for  execution  by 
a  dying  man),  I  think  it  is  apparent  on  the  face  of  the 
documents  themselves,  that  one-half  the  property  was 
intended  to  be  conveyed,  absolutely,  and  the  other  half 
leased  for  the  term  of  fifteen  years.  The  two  instru- 
ments thus  embraced  the  whole  property,  except  the 
half  of  the  machinery  added  after  the  12th  of  August, 
1856,  which  belonged  to  the  grantee  and  lessee,  and  upon 
vhich  neither  deed  nor  lease  was  designed  to,  or  could, 
operate.  In  this  view,  were  there  nothing  else  in  the 
case,  of  course  the  assignee  would  be  deemed  to  have 
taken  all  the  estate,  both  under  the  deed  and  lease,  sub- 
ject to  intermediate  incumbrances,  which  the  bankrupts 
received  from  Elijah  Sturdevant,  which  was  an  absolute 
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title  to  one-half,  nnder  the  deed,  and  the  right  of  posses- 
sion and  use  of  the  other  half  under  the  lease  to  the  2l8t 
of  October,  1871,  when  the  fifteen  years  will  expire.  But 
at  this  point  the  respondents,  Taylor,  his  wife,  and  minor 
children,  interpose  the  claim  that  the  lease  has  become 
forfeit  for  the  non-payment  of  stipulated  rent.  This  is 
the  next  question  in  order. 

The  language  of  the  lease  upon  which  this  question 
is  raised  is  as  follows :  ^^  To  have  and  to  hold  unto  the 
said  Elijah,  his  heirs  and  assigns,  for  the  fuUM^erm 
of  fifteen  years  from  this  date,  and  till  the  same  shall  be 
complete  and  ended,  the  said  Elijah  paying  to  me  or  to 
my  .heirs  or  assigns,  executors  or  administrators,  the 
yearly  rent  of  $700,  during  the  continuance  of  said  lease, 
and  in  default  of  said  payment,  for  any  year  during  said 
term,  said  lease  is  to  be  void,  and  said  property  is 
at  once  to  revest  in  me  or  my  heirs  or  assigns,  without 
notice  to  the  said  Elijah,  in  the  same  manner  as  if  this 
lease  had  not  been  given.''  It  is  contended  by  the  de- 
visees of  the  original  lessor,  that  this  clause  of  the  lease 
amounts  to  a  limitation,  by  the  terms  of  which  the 
estate  was  absolutely  to  cease  and  determine  in  the 
event  of  a  failure  to  pay  the  rent  stipulated,  on  or  before 
the  2l8t  day  of  October  in  any  given  year,  and  that 
no  act  on  the  part  of  the  lessor,  or  his  heirs  or  assigns,  was 
necessary  to  entitle  him  or  them  to  immediate  pos- 
session. The  assignee,  on  the  other  hand,  insists  that  it 
is  simply  a  condition,  expressing  a  contingency,  the 
happening  of  which  should  render  the  estate  voidable  at 
the  option  of  the  lessor.  The  latter  view  I  think  the 
correct  one.  ''Words  of  limitation  mark  the  period  which 
is  to  determine  the  estate,  but  words  of  condition  render 
the  estate  liable  to  be  defeated  in  the  intermediate  time, 
if  the  event  expressed  in  the  condition  arises  before  the 
determination  of  the  estate,  or  completion  of  the  period 
described  by  the  limitation.  The  one  specifies  the 
utmost  time  of  continuance,  and  the  other  marks  some 
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Bvent,  which,  if  it  takes  place  in  the  conrse  of  that  time, 
inll  defeat  the  estate.  The  material  distinction  between 
a  condition  and  a  limitation  consists  in  this,  that  a  con- 
dition does  not  defeat  the  estate,  although  it  be  broken, 
until  entry  by  the  grantor  or  his  heirs,"  (4  Kent.^  domm. 
126-127),  and  cases  there  cited.  This  is  the  doctrine  of 
the  common  law,  which  now  prevails  in  this  State,  and 
mnst  govern  this  case  (Bowman  v.  Foot,  29  Conn.  B.  331.) 
The  only  absolute  limitation  in  this  lease  is  in  the  term 
of  fifteen  years.  To  this  there  is  a  condition  annexed, 
that  by  failure  to  pay  the  rent  any  given  year,  the  t^rm 
should  be  cut  short,  and  the  lease  become  void.  But  it 
is  well  understood  doctrine,  that  such  stipulations  are 
now  always  construed  to  mean  that  the  lease  shall 
become  void  at  the  option  of  the  lessor.  (Bowman  v.  Foot, 
supra  ;  Glark  v.  Jones,  1  Dm*  ;  Jones  v.  Garter,  16  Meet, 
d  was,  718.) 

In  thia  case  there  was  a  failure  to  pay  the  rent  due 
on  the  2l6t  of  October,  1868.  The  devisees  having  suc- 
ceeded to  the  rights  of  the  lessor  were,  therefore,  enti- 
tled to  avoid  the  lease.  The  provision  for  a  forfeiture 
was,  in  the  eye  of  the  law,  and  of  common  sense,  in- 
serted exclusively  for  the  benefit  of  the  lessor  and  those 
who  might  hold  the  fee  under  him.  Now  what  steps 
were  necessary  on  the  part  of  these  devisees  in  order  to 
avoid  this  lease  and  secuite  themselves  the  right  of  im- 
mediate possession  ?  Storrs,  Oh.  J.,  in  Bowman  v.  Foote, 
already  cited,  remarks :  *'  If  the  tenant's  right  is  thus 
voidable  only,  the  option  to  avoid  must  be  exercised 
under  the  contract,  and  according  to  legal  usage." 
This  legal  usage  is  to  be  derived  from  the  doctrines  of 
the  common  law.  In  Oonnor  r.  Bradley,  1  How.  211, 
217,  the  Oourt  say,  ^'  It  is  a  settled  rule  at  the  common 
law,  that  where  a  right  of  re-entry  is  claimed  on  the 
ground.of  forfeiture  for  non-payment  of  rent,  there  must 
be  proof  of  a  demand  of  the  precise  sum  due,  at  a  conve- 
ment  time  before  sunset,  on  the  day  when  the  rent  is 
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due,  upon  the  land,  in  the  most  notorioas  place  of  it, 
even  though  there  be  no  person  on  the  land  to  pay.'^ 
The  same  doctrine  is  laid  down  in  Taylor's  Landlord  and 
Tenant,  3  ed.,  p.  346,  sec.  493,-  and  in  Van  Sensselaer  v. 
J^we'tt,  2  Gomst.  B.  147 ;  McOormick  v.  Connell,  6  Serg. 
&  Eawle,  161,  153.  In  the  present  case,  there  was  an 
attempt  to  make  a  demand  on  the  part  of  the  devisees, 
by  an  agent  sent  to  the  premises  for  that  purpose  on  the 
afternoon  of  October  21,  1868.  The  particulars  of  that 
attempt  were  detailed  by  the  witnesses  on  the  hearing, 
and  although  it  is  difficult,  in  view  of  this  evidence,  to 
repress  the  suspicion  that  there  was  collusion  between 
the  agent  of  the  devisees  and  Elijah  Sturdevant,  one  of 
the  administrators  of  the  original  lessor,  and  Edgar 
Sturdevant,  one  of  the  bankrupts,  yet,  I  do  not  deter* 
mine  the  point  on  that  ground.  The  demand  did  not 
conform  to  the  settled  rules  of  law.  It  was,  not  for  the 
precise  sum  falling  due  on  that  day.  The  agent  could 
not  make  such  a  demand,  for  he  testified  that  he  did  not 
know  what  amount  was  due.  He  simply  made  demand 
generally  for  the  rent  due.  This,  in  point  of  fact,  in- 
cluded not  only  the  amount  falling  due  that  day,  but 
also  an  unpaid  balance  on  a  previous  year.  In  no  aspect 
was  this  requirement  of  the  law  complied  with.  The 
lease  was,  therefore,  not  avoided,  and  the  unexpired 
term,  with  all  the  rights  which  belong  to  it,  passed  to 
the  assignee,  and  is  to  be  disposed  of  for  the  benefit  of 
the  bankrupt  estate. 

It  follows,  of  course,  from  this  view,  that  the  assignee 
is  entitled  to  the  immediate  and  exclusive  possession  of 
this  property,  both  real  and  personal. 

The  lease  also  covers  a  small  piece  of  land,  with  the 
boarding-house  standing  thereon,  of  which  he  is  entitled 
to  the  possession.  This  land  seems  no  way  in  contro- 
versy here,  as  I  understand  it  is  conceded  by  all  par- 
ties in  interest  that  it  was  originally  purchased  as  the 
joint  property  of  Hiram  L.  Sturdevant  and  his  brother 
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Elijah,  and  that  the  fee  of  the  latter's  half  passed, 
through  the  bankrupts,  to  the  assignee.  The  other  half 
is  embraced  in  the  lease,  and  consequently  the  assignee 
is  entitled  to  the  use  and  possession  of  the  whole  during 
the  unexpired  term. 

For  the  plaintiff,  Nelson  L.  WhitCj  and  D.  B.  Booth. 

*       For  the  defendants,  Taylor  and  wife  and  children, 
W.  F.  Taylor^  Origen  S.  Seymour. 

For  the  defendants,  James  S.  Benedict  and  Ezra  S. 
Benedict,  AveriU  <b  Brewster. 


S0u%rn  Ststrxct  of  Jlcfo  g0rk^ 
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Books  of  Account.— iSpsgifioation  of  Opposition  to  Dischargb. 

Where  it  appeared  that  the  bankrupts,  being  merchants,  had  not  for  ten  months 
kept  a  cash-book,  and  that  it  was  impossible  to  tell  from  their  books  what  was 
their  financial  condition  when  they  saspended  bnsiness, 

AU,  That  a  discbarge  mnst  be  refused. 

A  specification  of  opposition  to  a  bankrupt's  discharge,  averring  that  the  bank- 
rupt had  not  kept  proper  books  of  account  in  his  business,  in  that  such  books 
do  not  show  wliat  moneys  were  received,  or  what  disposition  was  made  of  them, 
is  sufficiently  specific  to  admit  evidence  that  no  cash-book  whatever  was  kept 
ior  atime. 
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Blatohfohd,  J,  The  discharge  of  the  bankrupts  is 
opposed  on  the  groond,  as  stated  in  one  of  the  specifica- 
tions, that,  since  the  passing  of  the  bankruptcy  Act,  the 
bankrupts,  being  merchants  or  tradesmen,  have  not 
kept  proper  books  of  account  in  their  business,  as  re- 
quired by  the  said  Act,  in  that  the  true  or  real  condition 
of  their  aflPairs  and  business  cannot  be  ascertained  there- 
from ;  and  in  that  such  books  do  not  show  what  moneys, 
merchandise  and  property  they  purchased  or  received, 
or  what  disposition  was  made  of  the  same ;  and  in  that 
transactions  both  of  moneys  received  and  property  sold, 
amounting  to  many  thousand  dollars,  are  not  entered 
therein ;  and  in  that,  in  other  respects,  the  books  are 
not  proper  books  of  account,  considering  the  business 
and  condition  of  the  debtors,  or  such  as  would  enable  a 
competent  person  to  determine  therefrom  the  real  con- 
dition of  their  affairs. 

The  bankrupts  were  merchants  engaged  in  business 
as  copartners,  from  some  time  in  1866  until  June,  1868. 
The  evidence  is  clear  that  they  kept  no  cash-book,  or 
account  answering  the  place  of  a  cash-book,  between 
the  2d  of  March,  1867,  and  the  2d  of  January,  1868,  and 
that  it  is  impossible  for  a  competent  book-keeper  or 
accountant  to  ascertain  from  the  books  which  they  kept 
what  was  their  financial  condition  when  they  suspended 
business,  on  the  15th  of  June,  1868.  The  keeping  of  a 
cash-book  by  merchants  such  as  the  bankrupts  were,  is 
indispensable.  {In  re  8olomony  2  Bankrupt  Begister^  94 ; 
In  re  Gay,  Id.^  114  ;  In  re  LitUefield,  3  Jd.,  13.) 

The  specification,  averring  as  it  does,  that  the  bank- 
rupts have  not  kept  proper  books  of  account  in  their 
business.  In  that  such  books  do  not  show  what  moneys 
were  received,  or  what  disposition  was  made  of  the 
same,  is  sufficiently  specific  to  admit  evidence  that  no 
cash-book  whatever  was  kept  for  a  period  of  time.  {In 
re  IdtUefieldt  3  Bankrupt  Begister^  13.)    Besides,  if  neces- 
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sary,  an  amendment  of  the  specification  would,  under 
the  circumstances,  be  allowed. 
A  discharge  is  refused. 


J.  N.  Piper  for  the  creditors. 
Ahbett  <b  FuUer^  for  the  bankrupts. 
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PaAoncK  IN  Admibaltt. — Collision. — Compsllikg  Sscuritt  in  ▲ 

Cross-Suit. 

A  libel  was  filed  against  the  steamer  Bristol  to  recover  damages  for  a  collision 
between  her  aod  the  bark  George  S.  Brown.  The  owners  of  the  Bristol  filed  a 
eroes-libel  against  the  bark  to  recover  the  damages  sustained  by  the  steamer, 
and  moved,  on  notice  to  the  proctors  for  the  libellant  in  the  suit  against  the 
steamer,  to  stay  proceedings  in  that  suit  until  security  was  given  on  the  cross- 
libel.    No  process  had  been  issued  on  the  cross-libel. 

Sdd,  That  the  Supreme  Court  did  not  intend,  by  the  S4th  Rule  in  Admiralty,  to 
give  this  Court  jurisdiction  of  the  second  libel  without  a  seizure  of  the  bark 
within  the  District. 

That  the  object  of  the  54th  Rule  is  to  compel  the  •ppearance  and  giving  of 
security  by  a  respondent  in  a  cross-libel  in  pertonam,  in  cases  where  it  does 
not  appear  proper  that  he  should  be  relieved  from  giving  such  security. 

Blatchfobd,  J.  The  first  of  these  cases  is  a  suit 
in  rem  by  John  Ponton,  as  the  owner  of  the  bark  George 
S.  Brown,  against  the  steamer  Bristol,  to  recover  for 


66  SOUTHERN  DISTRICT  OF  NEW  YORK, 

The  Steuner  Bristol   The  Bark  George  S.  Brown. 

the  damages  sustained  by  him  by  a  collision  between 
the  bark  and  the  steamer.  The  case  is  at  issae  and  on 
the  calendar  for  trial.  The  claimants  in  the  first  case, 
as  owners  of  the  steamer  at  the  time  of  the  collision, 
now  come  into  Court  and  file  a  libel  in  rem  against  the 
bark,  to  recover  for  the  damages  sustained  by  them  by 
the  same  collision.  Their  libel  sets  forth  the  filing  of 
the  libel  against  the  steamer,  and  states  that  this  second 
libel  is  a  cross-libel  arising  out  of  the  same  cause  of 
action  for  which  the  first  libel  was  filed.  It  sets  forth 
facts  which,  on  comparing  the  two  libels,  show  that  the 
claim  in  the  second  libel  arises  out  of  the  same  cause  of 
action  for  which  the  first  libel  was  filed.  On  filing  this 
second  libel,  the  libellants  in  it  move,  on  notice  to  the 
proctors  for  the  libellant  in  the  first  libel,  that  all  pro- 
ceedings on  the  first  libel  be  stayed  until  security  shall 
be  given,  upon  the  second  libel,  for  the  bark.  The 
second  libel  avers  that  the  premises  are  within  the 
jurisdiction  of  this  Court,  but  does  not  aver  that  the 
bark  is  lying  within  the  jurisdiction  of  this  Court.  It 
prays  process  against  the  bark,  ^'and  that  all  persons 
interested  therein  may  be  cited  to  appear  and  answer 
upon  oath  all  and  singular  the  premises,  and  that  the 
Court  would  be  pleased  to  decree  that  the  libellants 
recover  their  damages  in  the  premises  with  costs,  and 
otherwise  right  and  justice  to  administer."  It  contains 
no  other  prayer.  It  prays  for  no  process  in  personam 
against  any  person,  and  it  does  not  ask  that  the  damages 
may  be  recovered  from  any  person,  or  that  they  may  be 
obtained  from  a  sale  of  the  bark.  It  asks  that  the 
persons  now  interested  in  the  bark  may  be  cited  to 
answer  on  oath,  i^o  process  has  been  issued  on  this 
second  libel. 

The  libellants,  in  this  second  libel,  are  seeking,  by 
this  motion,  to  avail  themselves  of  the  provision  of  Bule 
54  in  Admiralty,  prescribed  by  the  Supreme  Court,  at 
the  December  Term,   1868,  which  Eule  is  as  follows: 
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*'  Whenever  a  cross-libel  is  filed  upon  any  counter  claim 
arising  out  of  the  same  cause  of  action  for  which  the 
original  libel  was  filed,  the  respondents  in  the  cross-libel 
shall  give  security  in  the  usu^l  amount  and  form,  to 
respond  in  damages  as  claimed  in  said  cross-libel,  unless 
the  Court,. on  cause  shown,  shall  otherwise  direct;  and 
all  proceedings  upon  the  original  libel  shall  be  stayed, 
until  such  security  shall  be  given." 

In  opposition  to  the  motion,  it  is  shown,  by  the  libel- 
lant  in  the  first  libel,  that  he  resides  in  the  city  of 
Brooklyn,  and  does  business  in  the  city  of  New  York, 
and  has  so  resided  and  done  business  ever  since  the 
filing  of  that  libel ;  that  he  does  not  now  own  the  bark, 
or  any  part  thereof ;  and  that  the  bark  has  not  been 
within  this  District  since  before  the  filing  of  the  first 
UbeL 

I  do  not  think  that  the  Supreme  Gourt  Intended,  by 
the  64th  Bule,  to  give  to  this  Court  jurisdiction  of  this 
second  libel,  as  one  in  rem  against  the  bark,  without  a 
seizure  of  the  bark  within  this  District.  It  may  be  very 
proper,  that,  on  a  cross-libel  in  personam  against  the  li- 
bellant  in  the  first  libel,  he  should  be  required  to  give 
security  to  respond  in  damages  to  the  claim  set  up  in 
the  cross-libel,  and  that  all  proceedings  on  the  first  libel 
should  be  stayed  until  such  security  be  given ;  and  such, 
and  such  only,  was,  I  think,  the  intention  of  the  Supreme 
Gourt,  by  prescribing  the  rule.  The  expression,  "re- 
spondents in  the  cross-libel"  implies  2k  suit  in  personam. 
If  the  bark  could  be  seized,  that  would  be,  to  some 
extent,  at  least,  security.  The  object  of  the  Bule  is  to 
compel  the  appearance  and  giving  of  security  by  a 
respondent  in  a  cross-libel  in  personam^  in  cases  where 
it  does  not  appear  proper  that  he  should  be  relieved 
from  giving  such  security.  Such  a  construction  of  the 
Bule  is  an  eminently  proper  one,  on  the  facts  of  this  case. 
The  bark  has  not  been  within  this  District  since  the  col- 
lision, and  is  owned  by  other  parties  than  the  libellant 
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in  the  first  salt.  He,  as  owner  of  the  bark  at  the  time 
of  the  collision,  is  responsible  for  the  damages  caused  to 
the  steamer  by  the  collision,  if  the  bark  was  goilty  of 
negligence  and  the  steajner  was  free  from  fanlt,  and  he 
can  probably  be  found  within  this  District. 
The  motion  is  denied. 

• 

Field  and  Shea/rmanj  for  the  motion. 
SpavMing  and  Bichardson^  opposed. 
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Collision  in  East  Kiyer. — Lookout. — ^Vxbsbl  Frbk  and  Vssbel 

Close  Haulbd. — Plbadino. 

The  aloop  Sarah  B.  Walton  was  heating  np  the  East  River,  dose  hanled  on  her 
starhoard  tack,  the  wind  hein^  to  the  northward  and  eastward.  The  sloop 
John  H.  Abeel  was  coming  down  the  river,  having  the  wind  free,  and,  not 
having  a  careful  lookout,  failed  to  see  the  Walton  or  take  measures  to  avoid 
her.  The  Walton,  seeing  that  the  Abeel  did  nothing,  undertook  to  go  about 
but  missed  stays  and  fell  off  before  the  wind,  so  as  to  receive  a  glancing  blow 
on  her  starboard  bow, 

Held,  That  the  collision  was  caused  by  the  failure  of  the  Abeel  to  keep  a  lookout 
and  that  the  Walton  was  not  in  fault 

That  the  libel  of  the  Walton  was  not  faulty  in  failing  to  set  up  her  attempt  to 
tack  and  her  missing  stays. 

That  the  fiict  alleged  by  the  Abeel,  tliat  the  Walton  had  a  defective  tiller  which 
caused  her  to  miss  stays,  might  have  been  important,  if  the  Walton  had  been 
seen  from  the  Abeel,  but  was  no  defence  under  the  circumstances. 

Blatchfobd,  J.    This  is  a  libel  filed  by  the  owner  of 
the  sloop  Sarah  B.  Walton,*  against  the  sloop  John  H. 
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Abeel,  to  recover  for  the  damages  caused  to  the  former 

vessel  by  a  collision  which  occurred  between  the  two 

vessels  on  the  1st  of  April,  1868,  in  the  East  Siver, 

between  the  island  called  the  North  Brother  and  the 

island   called   the   South   Brothe]\    The  Walton  was 

beating  up  the  river,  the  wind  being  to  the  northward 

and  eastward.    The  Abeel  was  going  towards  New  York 

and  had  the  wind  free.    The  Abeel  struck  the  starboard 

bow  of  the  Walton,  and  carried  away  her  bowsprit  and 

did  other  damage.    The  Walton  being  close  hauled  on 

the  wind  and  the  Abeel  having  the  wind  free,  it  is  not 

disputed  that  it  was  the  duty  of  the  Abeel  to  keep  clear 

of  the  Walton,  and  the  general  duty  of  the  Walton  to 

keep  her  course.    The  defence  is,  that,  when  the  Walton 

was  on  her  starboard  tack,  and  was  about  in  the  middle 

of  the  channel  between  the  two  islands,  and  the  Abeel 

was  off  the  starboard  bow  of  the  Walton,  the  Walton 

undertook  to  go  about  and  missed  stays,  and  then  fell 

off  and  came  into  the  way  of  the  Abeel,  and  that  the 

collision  was  caused  by  this  improper  manoeuvre  on  the 

part  of  the  Walton.    Undoubtedly,  if  the  attempt  of 

the  Walton  to  go  about  waa  a  change  of  course  which 

caused  the  collision,  the  Walton  was  in  fault.    While, 

by  Article  12  of  the  Bules,  it  was  the  duty  of  the  Abeel 

to  avoid  the  Walton,  it  was  equally,  by  Article  18,  the 

duty  of  the  Walton  to  keep  her  course  and  not  embarrass 

the  movements  of  the  Abeel.    But,  by  Article  19,  it  is 

provided,  that,  in  obeying  and  construing  such  rules, 

due  regard  must  be  had  to  any  special  circumstances 

which  may  exist  in  any  particular  case  rendering  a 

departure  from  the  rules  necessary  in  order  to  avoid 

immediate  danger.    It  is  established,  by  the  proofs,  that 

the  Walton  did  not  undertake  to  go  about  until  she  saw 

that  the  Abeel  was  taking  no  measures  to  go  under  her 

stem.    The  Abeel  ought  to  have  st&rboarded  and  given 

way  to  the  Walton,  and  allowed  the  Walton  to  keep  her 

course  and  run  out  her  tack.    Instead  of  that,  it  is  plain 
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that  there  was  no  proper  lookout  kept  on  the  AbeeL 
No  notice  was  taken  by  her  of  the  Walton's  approach. 
The  Walton,  seeing  that  the  Abeel  was  coming  on  with- 
out starboarding,  undertook  to  go  about  with  a  view  of 
letting  the  Abeel  pass  in  safety,  at  a  time  when  a  colli- 
sion was  inevitable,  if  the  Walton  had  kept  on,  and  when, 
by  keeping  on,  the  Walton  would  have  been  struck  square 
on  her  starboard  side.  Under  those  circumstances,  it 
was  not  a  fault  contributing  to  the  collision  for  the 
Walton  to  go  about.  She  changed  her  course  in  order  to 
avoid  the  immediate  danger  which  she  had  been  thrown 
into  by  the  persistent  refusal  of  the  Abeel  to  give  way. 
If  the  Walton  had  not  missed  stays  there  would  probably 
have  been  no  collision.  On  missing  stays,  the  Walton 
did  the  next  best  thing  she  could  do.  She  fell  off  before 
the  wind,  so  as  to  receive  a  glancing  instead  of  a  square 
blow.  But  the  approach  of  the  Walton  and  her  attempt 
to  tack  and  her  missing  stays  were  wholly  unobserved 
by  any  person  on  board  of  the  Abeel.  The  mancBuvrea 
of  the  Walton  in  no  manner  controlled  or  embarrassed 
or  modified  any  movement  on  the  part  of  the  Abeel.  It 
was  not  until  after  the  Walton  had  missed  stays,  and 
until  she  was  falling  off  before  the  wind,  that  she  was 
discovered  by  the  Abeel.  Then  the  Abeel  luffed  up 
sharp,  but  it  was  too  late.  The  collision  was  owing  to 
gross  negligence  on  the  part  of  the  Abeel,  in  not  keeping 
a  proper  lookout.  It  is  claimed  that  she  had  four 
persons  forward  at  the  time.  This  makes  the  matter  so 
much  the  worse.  One  of  those  persons,  Boberts,  says, 
that  he  was  forward  and  had  been  there  about  an  hour, 
and  that  the  captain,  the  steward,  and  another  man  were 
there  with  him.  Yet  Boberts  says,  that  he  did  not  see 
the  Walton  attempt  to  tack  or  miss  stays.  The  cap- 
tain says,  that  he  did  not  see  the  Walton  before  the 
Abeel  hit  her.  The  other  two  persons  were  not  pro- 
duced as  witnesses.  A  worse  case  of  reckless  ineffi- 
ciency rarely  occurs. 
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An  objection  is  taken  to  the  libel,  becanse  it  does 
not  aver  that  the  Walton  attempted  to  tack  and  missed 
stays.  The  libel  alleges,  that  the  Walton  was  beating, 
that  the  wind  was  east,  that  the  Abeel  had  the  wind  free, 
and  that  the  collision  was  caused  by  the  carelessness 
and  negligence  of  those  on  board  of  and  in  charge  of 
the  Abeel,  is  not  keeping  a  proper  lookout  as  required 
by  law,  and  in  not  avoiding  the  Walton,  as  she  was 
bound  to  do.  The  attempt  to  tack  by  the  Walton  and 
her  missing  stays  are  set  up  in  the  answer  as  the  sole 
cause  of  the  collision.  It  was  for  the  claimant  to  set 
up,  in  his  answer,  as  he  has  done,  the  alleged  change  of 
course  dn  the  part  of  the  Walton,  as  causing  the  collision ; 
and  the  averments  in  the  libel  are  sufScient. 

The  fact  relied  on  by  the  defence,  that  the  Walton, 
by  reason  of  some  pie#es  that  had  been  put  upon  her 
bottom,  and  by  reason  of  the  description  of  tiller  she 
had  in  use  at  the  time,  could  not  come  about  as  readily 
as  if  she  had  had  different  appliances,  is  of  no  con- 
sequence. This  fact  might  have  been  important,  if  the 
Abeel  had  been  trying  to  avoid  the  Walton,  and  been 
embarrassed,  in  doing  so,  by  the  movements  of  the 
Walton. 

There  must  be  a  decree  for  the  libellant,  with  a 
reference  to  a  commissioner  to  ascertain  the  damages. 

Benedict  and  Ben/edAct^  for  the  libellant. 

W.  B.  Be^e  and  W.  J.  Haskett^  for  the  claimant. 
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THE  STEAMBOAT  GBATITUDE  AND  THE 
SOHOONEB  ABNEE  TAYLOB. 

Ck)LLI8I0N  IH  THE  KiLLB. — StSAMBOAT  AlTD  SoHOONBB. 

A  steamboat,  with  a  canal  boat  in  tow,  fastened  to  her  port  side,  was  coming 
through  the  Kills  from  Elixabethport  to  New  York,  on  the  right  band  side  of 
the  channel  When  near  the  comer  stake,  where  the  channel  tarns,  a 
schooner  coming  the  other  way,  having  the  wind  free,  came  in  ootlision  with 
the  canal  boat  The  steamboat,  as  soon  as  she  saw  there  was  danger  of 
collision,  stopped,  and  backed,  and  pot  her  wheel  hard  a  port  The  schooner 
claimed  that  she  was  on  the  other  side  of  the  channel,  and  had  caught  on  the 
mnd,  so  as  to  be  stationary,  and  was  mn  i^fco  by  the  steamboat  A  libel  was 
filed  against  the  steamboat  and  schooner,  by  the  owner  of  the  canal  boat^  and 
the  insurer  of  the  cargo,  to  whom  it  had  been  abandoned, 

EM,  That,  on  the  evidence,  the  steamboat  was  on  the  starboard  side  of  the 
channel,  and  the  schooner  had  the  whole  channel,  and  was  not  so  aground  as 
to  be  stationary. 

That  the  schooner  was  in  fisult^  in  keeping  her  helm  to  starboard,  after  rounding 
the  comer  stake,  and  was  solely  responsible  for  the  coUision. 

Blatohfobd,  S.  The  libellant  Lynch  was  the  owner 
of  the  canal  boat  Uriah,  and  White,  Fowler  and  Snow 
were  the  owners  of  a  cargo  of  coal,  whjch  was  on  board 
of  her,  on  transport  from  Elizabethport  to  New  York, 
at  the  time  of  the  collision  hereinafter  mentioned.  The 
other  libellants  were  insurers  of  the  coal,  and,  after  the 
collision,  thfe  coal  was  abandoned  to  them,  and  the  aband- 
onment was  accepted  by  them.  The  Uriah  was  in  tow 
at  the  time  of  the  steamboat  Gratitude,  being  lashed  to 
the  port  side  of  the  Gratitude,  and  bound  from  Elizabeth- 
port  to  New  York.  The  collision  occurred  about  noon 
on  the  1st  of  October,  1868,  between  the  Uriah  and  the 
schooner  Abner  Taylor,  which  was  bound  from  New 
York  to  Elizabethport.    The  place  of  collision  was  in 
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the  Kills,  near  what  is  known  as  the  comer  stake  between 
IShooter's  Island  and  Elizabethport.  The  libel  alleges 
that  the  wind  was  about  north  by  east ;  that  the  schooner 
was  on  her  port  tack,  with  her  three  lower  sails  set;  ' 
that  the  schooner,  with  the  bluff  of  her  port  bow,  struck 
the  bluff  of  the  port  bow  of  the  Uriah  so  violent  a  blow, 
that  it  was  manifest  she  would  shortly  sink ;  that  there- 
upon the  steamboat  towed  her  to  the  flats,  where  she 
shortly  sank ;  and  that  the  collision  occurred  wholly  by 
the  fault  of  the  persons  navigating  the  steamboat  and  the 
schooner. 

The  answer  of  the  steamboat  says,  that  the  collision 
happened  without  the  fault  of  those  navigating  the  Uri- 
ah, and  without  the  fault  of  those  navigating  the  steam- 
boat, but  solely  through  the  fault  and  negligence  of 
those  navigating  the  schooner ;  that  the  wind  was  from 
the  northward  and  eastward,  and  firee  for  vessels  bound 
towards  Elizabethport ;  that  the  steamboat  and  the 
Uriah  proceeded  along  the  'right  hand  side  of  the 
channel,  as  near  to  the  bank  as  the  steamboat  could 
with  safety  be  navigated,  leaving  the  whole  channel  to 
the  northward  and  westward  clear  to  vessels  bound  in  an 
opposite  direction ;  that  the  way  of  the  steamboat  was 
very  slow  by  the  land ;  that,  before  she  had  reached  the 
comer  stake,  which  marks  the  south  bank  of  the  channel, 
the  schooner  turned  the  stake,  bound  towards  Elizabeth- 
XK>rt,  having  her  lower  sails  set,  her  boom  off  to  port, 
and  the  wind  free,  and  sailing  at  a  rapid  rate  of  speed  ; 
that,  notwithstanding  she  had  the  whole  channel  to  the 
northward  and  westward  of  the  steamboat  and  the 
Uriah,  and  had  plenty  of  room,  by  keeping  her  course, 
to  clear  the  steamboat  and  the  Uriah,  it  was  found  that 
she  was  bearing  down  upon  those  vessels,  by  starboard- 
ing, so  as  to  to  make  it  certain,  if  she  persisted,  she 
would  strike  the  Uriah;  that  immediately  a  single 
whistle  was  blown  by  the  steamboat  to  call  attention, 
the  wheel  of  the  steamboat  was  put  hard  a  port,  and 
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her  engine  was  at  once  slowed,  stopped  and  backed ; 
that,  notwithstanding  this^  the  schooner  came  down  npo& 
the  bow  and  stem  of  the  Uriah,  the  port  bow  and  stem 
of  the  schooner  striking  the  port  bow  and  stem  of  the 
Uriah,  and  thereby  damaging  her  so  that  she  sank 
shortly  afterwards ;  that  the  force  of  the  blow  drove 
the  steamboat  upon  and  against  the  bank  of  the 
channel  on  the  starboard  side ;  that,  at  the  time  of  the 
collision,  the  steamboat  had  no  headway  on,  but,  if  any- 
thing, had  stem  way  on  her ;  and  that  the  collision  hap- 
pened solely  by  the  schooner's  not  keeping  her  proi>er 
course  through  the  channel. 

The  answer  of  the  schooner  says,  that,  while  she  was 
rounding  the  comer  stake,  she  got  aground,  by  reason  of 
the  narrowness  of  the  channel  at  that  place,  and  through 
no  fault  of  those  in  charge  of  her ;  that,  before  rounding 
the  stake,  she  was  making  not  more  than  four  knots  an 
hour ;  that,  after  rounding  the  stake,  and  at  least  five 
minutes  before  the  collision,  the  schooner  became  almost 
stationary,  her  keel  sank  into  the  mud,  and  she  was 
wholly  unmanageable ;  that,  while  she  lay  in  the  mud, 
the  steamboat,  having  in  tow  the  Uriah,  was  observed 
coming  down  the  channel,  and  several  rods  distant 
from  the  schooner;  that  the  schooner  lay  completely 
out  of  the  channel,  and,  as  could  have  been  very  easily 
observed  by  those  having  the  Uriah  in  tow,  was  entirely 
helpless;  that  the  persons  in  charge  of  the  schooner 
called  out  loudly  to  those  in  charge  of  the  steamboat 
and  the  Uriah,  that  the  schooner  was  aground ;  that 
they  paid  no  attention,  but  kept  directly  on  a  course 
which  bore  directly  against  the  schooner,  until  they 
were  so  near  the  schooner  that  it  was  impossible  to  avoid 
running  into  her ;  that,  after  the  schooner  got  aground, 
the  persons  having  the  Uriah  in  charge  had  ample  time 
within  which  to  slacken  the  speed  of  the  steamboat, 
or  to  stop  fully,  and,  in  either  case,  to  avoid  the  col- 
lision ;  that  there  was  ample  width  of  channel  to  enable 
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the  steamboat  and  her  tow  to  clear  the  schooner ;  that, 
if  the  steamboat  had  been  bandied  properly,  and  in  a 
seamanlike  manner,  she  and  her  tow  could  have  gone 
entirely  free ;  and  that  the  collision  was  owing  entirely 
to  the  carelessness  of  those  in  charge  of  the  steamboat 
and  the  Uriah. 

The  main  dispute,  on  the  evidence,  is,  as  to  whether 
the  collision  occurred  near  the  windward  bank  of  the 
channel  or  near  the  leeward  bank  of  the  channel.  It  is 
insisted,  for  the  schooner,  that  she  was  dragging  along 
the  windward  bank,  trying,  by  starboarding,  to  get  oflF 
from  that  bank  into  deeper  water,  and  that  the  steam- 
boat pushed  the  Uriah  against  the  schooner.  It  is 
insisted,  for  the  steamboat,  that  the  steamboat  and  the 
Uriah  were  close  to  the  leeward  bank  of  the  channel, 
and  that  the  schooner,  after  she  rounded  the  corner 
stake,  kept  on  starboarding,  and  ran  into  the  Uriah,  and 
then  ported  and  ran  across  to  the  windward  side  of  the 
channel  and  got  aground  there.  The  weight  of  the 
evidence  is,  that  the  wind  was  northeast;  that  the 
course  of  the  channel,  from  Shooter's  Island  to  the  cor- 
ner stake,  is  about  northwest;  that  the  schooner  had 
the  wind  free,  her  booms  to  port,  and  her  sheets  half 
off,  before  she  reached  the  comer  stake ;  that  the  turn 
at  the  comer  stake  is  pretty  sharp,  say  five  points,  from 
northwest  to  west  by  south  ;  that  the  schooner  had  the 
wind  still  more  free  after  she  turned  the  stake ;  that  the 
collision  happened  some  three  hundred  feet  towards 
Elizabethport  from  the  corner  stake  ;  that  the  channel, 
at  the  place  of  collision,  is  sufficiently  wide  for  two 
steamboats,  each  with  two  canal  boats  on  each  side,  to 
pass  each  other  in  safety ;  and  that  the  steamboat  and 
her  tow  were  on  the  leeward  side  of  the  channel,  that 
is,  the  right-hand  side  to  them  as  they  moved  forward. 
The  master  of  the  schooner  says,  that  he  put  his  wheel 
to  starboard  before  he  reached  the  stake,  and  kept  it 
hard  a-starboard  until  the  collision,  and  had  had  it  hard 
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a-starboard  for  from  six  to  ten  minutes  before  the  col- 
lision ;  that  he  had  his  mainsail,  foresail,  jib  and  flying- 
jib  set ;  that  he  put  his  wheel  to  starboard,  because  he 
found  that  the  keel  of  his  vessel  was  in  the  mud ;  and  that 
she  kept  going  aloug  with  her  keel  in  the  mud.  I  am  sat- 
isfied, on  the  proofs,  that  the  steamboat  and  the  Uriah 
were  as  close  to  the  leeward  side  of  the  channel  as  they 
could  be,  and  that  the  collision  happened  through  the  fault 
of  the  schooner,  in  keeping  her  helm  to  starboard.  She, 
doubtless,  with  the  aid  of  the  wind  and  her  starboarding, 
left  the  mud,  and  crossed  over,  and  came  against  the 
Uriah,  without  her  master  being  aware  of  the  conse- 
quences that  were  to  follow  his  persistence  in  starboard- 
ing. The  answer  of  the  schooner  avers  that  she  got 
aground,  and  that,  at  least  five  minutes  before  the  col- 
lision, she  became  almost  stationary,  and  was  entirely 
helpless.  This  is  wholly  untrue.  The  master  of  the 
schooner  testifies,  that,  at  the  collision,  she  was  going 
at  the  rate  of  about  a  knot  and  a  half  an  hour,  and  that 
his  vessel  kept  going  along  with  her  keel  in  the  mud. 
If  her  helm  had  been  ported,  and,  notwithstanding  that, 
she  had  been  driven  i^ainst  the  Uriah,  there  might 
have  been  some  excuse  for  her;  but  so  long  as  the 
steamboat  and  the  Uriah  were  on  the  leeward  side 
of  the  channel,  nothing  but  the  starboarding  of  the 
schooner  could  have  brought  about  a  collision,  if^  as  is 
claimed  for  the  schooner,  her  keel  caught  the  mud  on 
the  windward  side  of  the  channel,  by  her  luffing  up  to 
the  windward  before  reaching  the  comer  stake,  to  let 
another  vessel  pass  on  her  port  side.  Such  starboard- 
ing by  the  schooner  is  admitted,  and,  on  the  facts,  must 
be  held  to  have  brought  about  the  collision.  The  steam- 
boat slowed,  stopped,  and  reversed  her  engine,  after  the 
schooner  rounded  the  stake,  and  had  stemway  on  at  the 
collision,  and  she  and  the  Uriah  were  shoved  around  by 
the  blow  to  the  starboard,  so  that,  by  going  ahead,  the 
Uriah,  which  projected  forward  beyond  the  steamboat, 
was  shoved  upon  the  flats. 
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The  libel  most  be  dismissed  as  to  the  steamboat,  and 
there  most  be  a  decree  for  the  libellants  against  the 
schooner,  with  a  reference  to  a  commissioner  to  ascer- 
tain the  damages. 

Emerwitj  Chodrich  dk  W  heeler ^  for  the  libellants. 

Beebe^  Donahue  <&  Cooke^  for  the  steamboat. 

E.  D.  McCaHhy^  for  the  schooner. 
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ExAMnrATioir  of  Witnbss. — QmtSTioNs  Tindinq  to  Deobadb. 

A  witness  onder  examination  in  a  bankruptcy  proceeding  is  not  bonnd  to  answer, 
on  croas-ezamination,  a  question  not  relating  to  any  matter  of  fact  in  issue,  or 
to  any  matter  contained  in  his  direct  examinatiioD,  if  he  says  tliat  the  answer  to 
it  would  tend  to  degrade  him. 

In  this  case  a  witness  was  called  by  one  of  the 
creditors  of  the  bankrupt,  to  show  destruction  of  books 
by  the  bankrupts.  On  cross-examination  he  was  asked, 
if  he  had  ever  been  employed  by  any  firm  in  Manchester, 
England,  and  answered  that  he  had.  He  was  then 
asked :  **  By  whom,  and  what  was  the  nature  of  your 
employment  ?"  He  refused  to  answer,  stating  that  the 
answer  would  tend  to  degrade  him.  The  register  held, 
that  the  witness  was  not  bound  to  answer  the  question, 
and,  on  request,  certified  the  question  to  the  Gourt. 

Blatghfobd,  J. — ^As  the  question  did  not  relate  to 
any  matter  of  fact  in  issue,  or  to  any  matter  contained 
in  his  direct  testimony,  and  as  a  truthful  answer  to 
it  would  tend  to  degrade  him,  he  was  not  bound  to  an- 
swer it. 
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IN   THE   MATTER   OP   8CHEPELER   &   CO., 
INVOLUNTAEY   BAlfKEUPTS. 

Hestrjlikiko  Foreign  Suit. — Parties. 

The  finn  of  Bmiger,  Bnrlage  A  Co.,  eompooed  of  pArtnera  reudent  here  and  one 
partner  resident  abroad,  had  proved  a  debt  in  bankmptcy  againat  Schepeler  dk 
Co.  After  the  diasolntion  of  Bnnger,  Bnrlage  A  Co.,  the  foreign  partner  took 
proceedings  abroad,  in  the  name  of  the  firm,  to  collect  the  debt,  by  attaching  a 
claim  which  Schepeler  A  Co.  had  against  Lippman  A  Rosenthal,  of  Amsterdam, 
Holland.  The  assignee  in  the  proceeding  against  Schepeler  A  Co.  applied  to  the 
bankmptcy  Coort,  to  restrain  the  foreign  proceedings, 

ffeld,  That  Banger,  Bnrlage  A  Co.  were  partiea  to  the  bankmptcy  proceedings, 
and  that  the  members  of  the  firm  residing  here  should  be  restrained  from  pro- 
secuting the  proceedings  abroad. 

This  was  a  motion  on  behalf  of  William  von  Sachs» 
assignee,  to  restrain  certain  creditors  from  prosecuting 
an  action  in  Holland.  The  adjudication  of  bankruptcy 
was  made  in  June,  1869,  and  among  the  debts  proved 
against  the  estate  was  one  by  the  firm  of  Bunger,  Bur- 
lage  &  Co.,  which,  on  December  31st,  1869,  was  dis- 
solved. Among  the  assets,  \f  hich  passed  into  the  hands 
of  the  assignee,  was  a  claim  against  the  firm  of  Lipp- 
man &  Eosenthal,  of  Amsterdam,  in  Holland,  which  was 
in  litigation  in  the  Courts  there,  but  on  which  judgment 
had  not  been  recovered.  Mr.  Bunger,  who  resided  at 
Cologne,  in  Prussia,  after  the  dissolution  of  the  firm 
here,  took  proceedings  in  Amsterdam,  in  the  name  of  the 
firm,  to  recover  the  claim,  and  attached  the  claim  against 
Lippman  &  Sosenthal. 

The  assignee  in  bankruptcy,  on  a  petition  showing 
these  facts,  made  a  motion,  on  notice  to  the  members  of 
the  firm  of  Bunger,  Bnrlage  &  Co.  who  were  here,  that 
the  firm  be  restrained  from  the  further   prosecution 
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of  their  attachment  proceedings,  and  be  directed  to 
relinquish  them,  so  that  the  assignee  could  recover  the 
claim  against  Lippman  &  Eosenthal,  and  that  it  might 
be  distributed  as  part  of  the  assets. 

The  objection  was  taken,  in  opposition,  that,  the  debt 
being  located  in  Holland,  and  the  proceedings  pending 
there,  this  Court  had  no  jurisdiction  to  grant  the  relief 
asked,  and  that  the  effect  of  the  dissolution  of  Bunger, 
Bnrlage  &  Go.  was  to  vest  in  each  of  its  members  a  spe- 
cific share  of  the  claim  against  the  bankrupt's  estate, 
and  that  Bunger,  owning  a  separate  share,  was  entitled 
to  take  measures  to  secure  it,  by  attaching  the  Lippman 
claim,  it  being  less  than  his  share  of  the  debt  against  the 
bankrupt's  estate,  which  amounted  to  $50,000,  gold,  while 
the  Lippman  claim  was  only  $12,000. 

The  Court,  (Blatchfobd,  J.),  held  that,  as  the  firm  of 
Banger,  Burlage  &  Co.  had  proved  their  debt  in  the 
bankruptcy  case,  they  were  thereby  made  parties  to  the 
proceedings,  and,  under  section  21  of  the  Act,  the  mem- 
bers resident  here  should  be  restrained  from  the  further 
prosecution  of  their  proceedings  in  Holland. 

T.  C.  T.  Buckley  and  J.  K.  EiU^  for  the  assignee^ 

A.  MatJiewSf  for  the  creditors. 
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JOHN  N.  GUSHING  et  al.  v.  JOHN  LAIED,  Jr. 

AdMIRALTT      PRACfTICB. FoREION      ATTACHMENT. NoN-Re8IDENT. — 

Marshal's  Return. — Jurisdiction.-*- Mistranslation  of  Clerkb  a 
Praxis. 

Where  a  process  was  issued,  containing  a  clause  of  foreign  attachment,  and  eon* 
taining  on  its  face  a  notiee  of  what  the  process  demanded,  and  for  what  eanse, 
and  of  the  time  and  place  when  the  garnishees  mnst  appear  and  anawer,  and 
the' marshal  made  this  return  on  the  process:  "Personally  served  on  F.  A  T./' 

ffeld,  That  serrice  of  the  process  on  the  garnishees  was  service  of  the  notice  re- 
qnired  to  be  served  on  them,  and  was  a  sufficient  attachment  of  any  credits  and 
effects  of  the  respondent  in  their  hands. 

That  the  marshal  shoidd  have  retomed,  that  the  respondent  was  not  foimd,  and 
had  no  goods  and  chattels  within  the  district,  and  that»  thereupon,  hia  credits 
and  effects  had  been  attached  in  the  hands  of  the  garnishees. 

That  the  return  could  be  amended  to  conform  to  the  facts. 

The  marshal  has  the  power,  onder  the  28th  and  82d  sections  of  the  Act  of  Sep- 
tember 24th,  1789,  (1  Stat  at  Largt,  j».  88),  to  amend,  after  he  goea  out  of 
office,  his  return  to  any  process  which  was  in  his  hands  when  he  went  out 
of  office. 

An  attachment  of  the  property  of  a  respondent  who  is  not  an  inhabitant  of  the 
United  States,  and  is  not  found  in  this  district,  is  allowable  under  the  second 
admiralty  rule  of  the  Supreme  Court. 

A  question  of  jurisdiction  should  not  be  disposed  of  on  motion,  but  on  hearing. 

In  Clerk/a  Praxis,  by  Hall,  the  28th  and  82d  titles  are  mistranslated. 

Wilson  V.  Pierce  (16  Law  RqtorUr,  187)  and  Blair  v,  Bemis  (unreported) 
criticized. 

This  was  a  cause  of  spoliation  and  damage,  civil  and 
maritime.  The  libellants  claimed  to  recover  from  the 
respondent,  as  damages,  $89,044,  for  the  destruction  of 
their  ship,  the  Sonora,  by  the  Alabama.  The  libel  was 
refiled  twice  in  an  amended  form.  The  original  and  the 
two  amended  libels  prayed  for  a  warrant  of  arrest  against 
the  respondent,  **and,  if  he  cannot  be  found,  that  his 
goods  and  chattels,   and,  if  none  be  found,   that  his. 
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credits  and  effects  in  the  hands  of  Foster  and  Thomson 
and  in  the  hands  of  the  Assistant  Treasurer  of  the 
United  States,  in  the  city  of  New  York,  (known  as  the 
proceeds  of  the  steamer  Wren  or  otherwise)  garnishees, 
may  be  attached  to  the  amount  sued  for,  and  costs/* 
Process  in  personam  was  issued  on  the  original  libel  and 
also  on  each  of  the  two  amended  libels.  The  process 
issued  on  the  original  libel  commanded  the  marshal  to 
cite  the  respondent,  .if  found  in  this  district,  and,  if  he 
could  not  be  found,  to  attach  his  goods  and  chattels  to  the 
amount  sued  for,  and,  if  such  property  could  not  be  found, 
to  attach  his  credits  and  effects  to  the  amount  sued  for, 
in  the  hands  of  Foster  and  Thomson  and  the  Assist- 
ant Treasurer  of  the  United  States,  his  garnishees.  The 
return  by  the  marshal  to  that  process  was  in  these 
words:  '^Bespondent  not  found— attached  his  credits 
and  effects  in  the  hands  of  H.  H.  Van  Dyck,  Assistant 
Treasurer  of  the  United  States,  and  Messrs.  Foster  and 
Thomson."  The  process  issued  on  the  first  amended 
libel  had  the  same  mandatory  words  as  the  process 
issued  on  the  original  libel,  and  the  return  to  it  by  the 
marshal  was  in  substantially  the  same  words  as  the 
return  to  the  process  issued  on  the  original  libel.  The 
process  issued  on  the  second  amended  libel  had  the 
same  mandatory  words  as  the  two  processes  previously 
issued,  and,  in  addition,  a  command  to  the  marshal  to 
cite  the  garnishees,  if  found  in  his  district,  to  appear 
before  the  Oourt,  at  the. time  and  place  named  in  the 
process  for  the  return  thereof,  to  make  return  concerning 
the  property  of  the  respondent  in  their  possession  then 
or  at  the  time  of  the  issuing  of  the  process,  and  to 
answer  such  interrogatories  as  might  be  propounded  to 
them  on  the  part  of  the  libellants.  The  return  by  the 
marshal  to  this  third  process  was  in  these  words :  *'  Per- 
sonally sdWed  on  Foster  and  Thomson  and  Mr.  Van 
Dyck,  Assistant  Treasurer." 

The  returns  to  the  first  two  processes  stated  that  the 
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credits  and  effects  of  the  respondent  were  attached  in 
the  hands  of  Foster  and  Thomson.  The  return  to  the 
third  process  did  not  so  state  specifically,  but  only  stated 
that  the  process  was  personally  served  on  Foster  and 
Thomson.  Foster  and  Thomson  now  moved  the  Court 
to  discharge  ''the  attachment''  against  them  ''as  gar- 
nishees named  in  the  process  of  attachment." 

For  libellants,  C.  Cushing  and  J.  L.  Ward. 

For  garnishees,  T.  C.  T.  Buckley. 

Blatohfobd,  J.  The  attachment  of  credits  and 
effects  in  the  hands  of  a  garnishee  may  be  made,  with- 
out actual  levy  on  or  arrest  thereof,  by  the  service  on 
the  garnishee  of  a  notice  apprising  him  of  what  the  pro- 
cess demands,  and  for  what  cause,  and  warning  him  of 
the  time  and  place  when  he  must  appear  before  the 
Court  and  respond  concerning  the  existence  of  such 
credits  and  effects  and  their  status.  {Benedict's  Adm. 
Pr.y  §  430;  ConMing'sAdm.,  481.)  In  this  case,  the  third 
process  contains  such  a  notice  on  the  face  of  it.  The 
service  of  the  process  on  Foster  and  Thomson  was, 
therefore,  a  service  of  such  notice,  and  such  service  con- 
stituted a  sufficient  attachment  of  any  credits  and  effects 
in  their  hands  belonging  to  the  respondent.  The  return 
of  personal  service  on  Foster  and  Thomson,  on  the  third 
process,  implies  that  the  service  on  them  was  made  in 
the  manner  in  which  it  ought  to  have  been  made,  name- 
ly* by  the  exhibition  of  the  process  to  them,  and  the 
delivery  of  a  copy  of  it  to  them.  But  the  marshal  had 
no  authority  by  the  process,  which  follows,  in  its  terms, 
the  prayer  of  the  amended  libel  on  which  it  was  issued, 
and  the  provisions  of  the  2d  Eule  of  Admiralty  Practice, 
prescribed  by  the  Supreme  Court,  to  attach  the  goods 
and  chattels  of  the  respondent  unless  he  failed  to  find 
the  respondent  within  his  district,  so  as  to  cite  him  to 
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appear,  nor  had  he  any  authority  to  attach  the  credits 
and  effects  of  the  respondent  in  the  hands  of  the  gar- 
nishees named  in  the  process,  unless  he  failed  to  so  find 
the  respondent  and  also  failed  to  find  sufficient  goods 
and  chattels  of  the  respondent  to  be  attached.  (Conk- 
Ung^s  Adm.y  480.)  Assuming  that  the  marshal  did  not, 
on  the  third  process,  find  the  respondent  or  find  any 
goods  or  chattels  of  his  to  be  attached,  the  return  to 
such  process  should  have  been,  that  the  defendant  was 
not  found  and  had  no  goods  or  chattels  within  the  district, 
and  that  the  marshal  had,  therefore,  attached  his  credits 
and  effects  in  the  hands  of  the  garnishees  named,  by 
taking  iM)ssession  of  such  credits  and  effects,  or  by  show- 
ing to  the  garnishees  the  original  process,  and  delivering 
a  copy  thereof  to  them  personally,  or  by  leaving  a  copy 
thereof  at  the  residence  or  usual  place  of  business  of  the 
garnishees,  with  some  person  of  suitable  age,  they  being 
absent.  {Conkling^s  Adm.^  483 ;  Rule  30  ojT  iliis  Court ;  IMe 
37,  in  Admvraliyy  prescribed  by  tlie  Supreme  Court.)  So,  also, 
the  returns  to  the  first  two  processes  should  have  been, 
that  the  respondent  was  not  found,  and  had  no  goods 
and  chattels  within  the  district,  and  that,  therefore,  his 
credits  and  effects  were  attached  in  the  hands  of  the 
garnishees.  It  is  not  shown,  in  point  of  fact,  by  the 
garnishees,  that  the  respondent  was  found  or  that  he  had 
^^J  goods  and  chattels  within  the  district  which  could 
have  been  attached ;  and,  if  the  facts  existed,  which,  in 
the  case  of  each  process,  made  the  attachment  of  credits 
and  effects  proper,  the  returns  can  all  of  them  be  amend- 
ed to  conform  to  the  facts,  and  to  show  proper  cases  for 
the  attachment  of  credits  and  effects. 

An  objection  is  taken  to  the  first  two  processes, 
because  they  do  not  on  their  faces  contain  a  citation  to 
the  garnishees.  I  do  not  think  that  is  necessary.  The 
attachment  of  the  credits  and  effects  in  the  hands  of 
the  garnishees  may  be  made,  as  before  stated,  by  actual 
levy  on  or  arrest  thereof,  or  by  notice.    The  notice  need 
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not  be  in  the  process.  Bnt  the  retnm  shonld  show  how 
the  attachment  was  made*  Inasmuch  as,  in  the  first  two 
processes,  there  is  no  citation  to  the  garnishees,  the 
retoms  to  those  processes  should  show  that  the  notice, 
before  specified  was  given  to  the  garnishees.  It  results^ 
that  the  returns  to  all  of  the  processes  fail  to  show  that 
the  attachments  of  the  credits  and  effected  were  lawfully 
made.  The  processes  are  in  proper  form.  The  motion 
on  the  part  of  the  garnishees  is  understood  to  be  a 
motion  to  discharge  all  of  the  attachments  made  under 
all  of  the  processes.  As  the  difficulty  may  be  in  the 
returns  on  the  processes,  and  not  in  the  substantive 
facts,  and  as  the  notice  of  motion  does  not  state  the 
grounds  for  the  motion,  an  opportunity  will  be  allowed 
to  amend  the  returns.  If  they  shall  not  be  amended 
within  a  time  to  be  named  in  the  order  to  be  entered 
hereon,  the  attachments  of  credits  and  effects  made 
under  the  processes  will  be  discharged. 

In  accordance  with  the  foregoing  decision  the  returns 
were  amended  as  follows:  To  the  process  returnable 
September  22d,  1868,  the  libellants  filed,  on  the  11th 
of  December,  1869,  au  amended  return,  in  the  words 
and  figures  following:  '' Pursuant  to  an  order  made 
and  entered  in  this  cause,  on  Saturday,  the  27th  day 
of  November,  A.  D.  1869,  I  hereby  make  the  following 
amended  return  to  the  within  process,  viz. :  Bespondent 
not  found  within  this  district;  no  goods  or  chattels 
belonging  to  respondent  found  within  this  district. 
I  have,  therefore,  attached  the  credits  and  effects 
of  the  respondent  in  the  hands  of  Foster  &  Thom- 
son, his  garnishees,  on  the  16th  day  of  September, 
1868,  by  exhibiting  to  J.  P.  Girard  Foster,  one  of  said 
garnishees,  the  original  process,  and  leaving  with  him» 
at  the  office  of  said  garnishees,  at  No.  69  Wall  street, 
in  the  city  of  New  York,  a  copy  thereof;  and  I  have 
also  attached  the  credits  and  effects  of  the  respond- 
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ent  in  the  hands  of  H*  H.  Van  Dyck,  assistant  treasurer 
of  the  United  States,  in  the  city  of  New  York,  by  exhib* 
iting  to  him  the  original  process,  and  leaving  with  him 
a  copy  thereof,  at  his  office,  in  the  U.  S.  Treasury  Build* 
ing,  in  said  city  of  ^ew  York.  Dec.  10,  1869.  B. 
Murray,  late  U.  »•  Marshal,  8.  D.  N.  Y."  To  the  pro- 
cess returnable  November  3d,  1808,  the  libellants  filed, 
on  the  11th  of  December,  .1869,  an  amended  return,  in 
all  respects  like  the  foregoing  amended  return  to  the 
process  returnable  September  22d,  1868,  except  that, 
instead  of  the  words  ''  the  16th  day  of  September,  1868,'* 
the  words  '*  the  29th  ddy  of  September,  1868,"  were  used. 
To  the  process  returnable  June  16th,  1809,  the  libellants 
filed,  on  the  7th  of  December,  1809,  an  amended  return,  in 
all  respects  like  the  foregoing  amended  return  to  the  pro- 
cess returnable  September  22d,  1808,  except  that,  instead 
of  the  words ''  the  16th  day  of  September,  1808,"  the  words 
*^  the  18th  day  of  May,  A.  D.  1869,"  were  used ;  and,  in- 
stead of  the  words  "Dec.  10, 1809,"  the  words  "Dec.  7, 
1869,"  are  used ;  and  instead  of  the  words  "B.  Murray, 
late  U.  S.  Marshal,  S.  D.  N.  Y.,"  the  words  '*  Francis  0. 
Barlow,  late  U.  S.  Marshal,  S.  D.  N.  Y.,"  were  used. 
The  returns  having  been  thus  amended,  the  garnishees 
renewed  their  motion  to  discharge  the  attachments  as 
against  them. 

BiiATCHFOBD,  J.  It  is  Objected  to  these  amended 
returns,  or  new  returns,  that  they  appear,  on  their  faces, 
to  have  been  made  by  Mr.  Murray  and  Mr.  Barlow  re- 
spectively after  they  had  respectively  ceased  to  hold  the 
office  of  marshal ;  that  the  power  of  the  marshals  to 
make  return  to  the  processes  expired  when  they  ceased 
to  hold  the  office  of  marshal ;  that  the  processes  appear 
to  have  been  executed  and  returned  before  the  amended 
returns  were  made ;  and  that  the  amended  returns  are 
invalid,  for  want  of  power  to  make  them  in  the  persons 
who  purport  to  have  made  them.    It  was  assumed,  and 
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not  controverted,  on  the  bearing  of  the  motion,  that  Mr* 
Murray  and  Mr.  Barlow  had  respectively  returned  the 
processes,  by  the  several  original  returns,  before  they 
ceased  respectively  to  hold  the  office  of  marshal* 

The  28th  section  of  the  Act  of  September  24th,  1789, 
(1  U.  S.  Stat,  at  Large,  88,)  provides,  that  **  every  marshal, 
or  his  deputy,  when  removed  from  office,  or  when  the 
term  for  which  the  marshal  is  appointed  shall  expire, 
shall  have  power,  notwithstanding,  to  execute  all  such 
precepts  as  shall  be  in  their  hands  respectively  at  the 
time  of  such  removal  or  expiration  of  office."  It  is 
contended  that  this  section  does*  not  apply  to  this  case, 
for  the  reason  that  these  processes  were  not  in  the 
hands  of  the  outgoing  marshals,  when  they  respectively 
went  out  of  office.  A  process  in  the  hands  of  a  marshal, 
when  he  goes  out  of  office,  and  under  which  he  has  prior 
to  that  time  made  a  levy  or  an  attachment,  but  to  which 
he  has  not  prior  to  that  time  made  any  return,  is  clearly 
process  in  his  hands,  within  the  section,  when  he  goes 
out  of  office.  By  the  section,  he  has  no  power  given  to 
him  in  respect  to  such  process,  after  he  goes  out  of 
office,  except  to  execute  it.  Yet,  it  cannot  be  doubted, 
that  it  is  the  intention  of  the  section,  that  he  shall,  not- 
withstanding he  is  out  of  office,  make  return  to  the  pro- 
cess under  which  he  has,  prior  to  going  out  of  office, 
made  a  levy  or  an  attachment.  Therefore,  the  word 
**  execute"  in  the  section  must  be  held  to  include  the 
making  return  to  the  process  executed.  If  this  were 
not  so,  the  provision  would  be  without  any  meaning  or 
effect ;  for,  it  would  be  useless  for  the  execution  of  the 
process  to  take  place,  unless  a  return  of  such  execution 
could  lawfully  be  made  by  the  person  executing  the  pro- 
cess. Now,  until  a  true  return,  conforming  to  the  facts, 
is  made,  there  cannot  be  said  to  be,  in  judgment  of  law, 
any  return.  The  return  is  a  unit,  and  until,  by  amend- 
ment, if  necessary,  it  is  made  to  state  the  facts,  it  cannot 
be  considered  as  fully  made.    Until  then,  the  process 
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musty  onder  the  28th  section,  be  regarded  as  still  in  the 
hands  of  the  outgoing  marshal.  Having  once  come  to 
his  hands,  it  is  not  out  of  his  hands,  until  he  has  made 
to  it  such  a  return  as  ought  to  be  made  to  it. 

Moreover,  the  amendments  made  to  the  processes  are 
Tvithin  the  provisions  of  the  32d  section  of  the  same 
Act,  which  provides,  that  no  return  in  a  civil  cause  in 
any  Court  of  the  United  States  shall  be  abated,  arrested, 
quashed,  or  reversed,  for  any  defect  or  want  of  form, 
but  the  Court  shall  proceed  and  give  judgment  according 
as  the  right  of  the  cause  and  matter  in  law  shall  appear 
unto  it,  without  regarding  any  imperfections,  defects,  or 
want  of  form  in  such  return,  except  those  only,  in  cases 
of  demurrer,  which  the  party  demurring  shall  specially 
set  down  and  express,  together  with  his  demurrer,  as  the 
cause  thereof,  and  that  the  Court  shall  and  may,  from 
time  to  time,  amend  all  and  every  such  imperfections, 
defects,  and  wants  of  form,  other  than  those  only  which 
the  party  demurring  shall  express  as  aforesaid,  and  may 
at  any  time  permit  either  of  the  parties  to  amend  any 
detect  in  the  process  or  pleadings,  upon  such  conditions 
as  the  Court  shall,  in  its  discretion,  and  by  its  rules, 
prescribe.  The  defects  in  the  original  returns  were  such 
defects  as  this  section  was  intended  to  cover. 

It  is  also  objected,  that  the  amended  returns  are  not 
more  full  and  specific  returns  as  to  the  original  executions 
of  the  processes,  but  are  returns  showing  new  and 
independent  executions  of  the  processes,  made  sub- 
sequently to  the  several  return  days  of  such  processes. 
The  criticism  is,  that  the  returns  are  dated  severally 
two  of  them  on  the  7th,  and  one  of  them  on  the  10th 
day  of  December,  1869 ;  that  in  them  the  late  officers, 
severally,  say  that  they  have  attached  the  credits  and 
effects  of  the  respondent  in  the  hands  of  Foster  and 
Thomson,  his  garnishees,  (in  one  case),  on  the  16th  day 
of  September,  1868,  (in  another),  on  the  29th  day  of 
September,  1868,  and  (in  the  third),  on  the  18th  day  of 
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May,  18G9,  by  exhibiting,  &c. ;  that  the  late  officers  do 
not  severally  say,  in  the  amended  returns,  that  they 
made  the  attachments  on  those  three  several  days,  or 
that  they  severally  exhibited  the  original  processes  to 
and  left  them  with  Mr.  Foster  on  those  three  several 
days ;  that  they  only  say  that  they  have  severally  attach- 
ed such  of  the  credits  and  effects  of  the  respondent  as 
were  in  the  hands  of  Foster  and  Thomson  on  those 
three  several  days;  that,  inasmuch  as  the  amended 
returns  fail  to  show,  affirmatively,  that  the  several 
attachments  were  made  prior  to  the  several  return  days 
of  the  processes,  it  cannot  be  inferred  that  they  were  so 
made ;  and  that,  therefore,  the  amended  returns  bear,  on 
their  faces,  affirmations  of  distinct  new  executions  of 
the  three  several  processes,  subsequent  to  such  several 
return  days.  I  think,  on  a  fair  construction  of  the 
several  amended  returns,  they  import  that  the  several 
attachments  were  made  on  the  three  several  days  speci- 
fied and,  therefore,  prior  to  the  several  return  days. 
But,  as  it  is  not  shown  by  the  garnishees  that  tiie  facts 
are  otherwise,  the  libellants  may,  if  they  desire,  in  order 
to  prevent  all  question,  have  leave  to  procure  amend- 
ments of  the  several  returns,  stating  specifically  that 
the  attachments  were  severally  made  on  the  days  speci- 
fied, and  that  the  processes  were  severally  exhibited  to 
and  left  with  Mr.  Foster  on  those  days. 

This  brings  up  for  decision  the  main  questions  argued 
on  the  motion.  The  respondent  is  a  subject  and  resident 
of  the  kingdom  of  Great  Britain,  and  was  not  in  the 
United  States  at  the  time  of  the  commencement  of  the 
proceedings  in  this  action,  and  has  not  been  within  the 
limits' of  the  United  States  since  that  time,  and  has  not 
appeared  in  said  proceedings.  AH  of  the  pleadings  on 
the  part  of  the  libellants  describe  the  respondent  as 
being  '*of  Birkenhead  in  the  kingdom  of  England,  ship 
builder,"  and  the  action  as  a  cause  of  *' spoliation  and 
damage,  civil  and  maritime."    The  substance  of  the  libel 
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is,  that  the  ship  Sonora,  owned  by  the  libellauts,  was, 
on  the  26th  of  December,  1863,  while  on  the  high  seas, 
m  the  straits  of  Malacca,  piratically  burned  and  entirely 
deslaroyed  by  the  master  of  an  armed  vessel  called  the 
Alabama,  then  owned  by  the  respondent.  It  is  con* 
tended,  for  the  garnishees,  that  this  Court  has  no  juris- 
diction of  this  action  because  it  has  acquired  no  juris- 
diction of  the  person  of  the  respondent^  and  that  the  in- 
hibition of  the  11th  section  of  the  Act  of  September 
24th,  1789,  (1  U.  a.  8UU.  at  Large,  78,)  appUes  to  this 
case.  That  section  provides,  that  no  civil  suit  shall  be 
farought  before  a  Circuit  Court  of  the  United  States,  or 
a  District  Court  of  the  United  States,  against  an  in- 
habitant of  the  United  States,  by  any  original  process, 
in  any  other  district  than  that  whereof  he  is  an  inhabi* 
tant,  or  in  which  he  shall  be  found  at  the  time  of  serving 
the  writ.  It  is  sufficient  to  say,  that,  as  it  is  not  shown 
that  the  respondent  ever  has  been  an  inhabitant  of  the 
United  States,  the  provision  cited  from  the  said  11th 
section  does  not  apply  to  this  case,  even  though  it  should 
be  conceded  that  this  suit  is  such  a  civil  suit  as  is 
intended  by  the  provision. 

The  processes  in  this  case  were  such  as  are  author- 
ised by  the  2d  Bule  in  Admiralty,  prescribed  by  the 
Supreme  Court,  in  March,  1845.  That  rule  provides  as 
follows:  ''In  suits  in  perganamj  the  mesne  process  may 
be  by  a  simple  warrant  of  arrest  of  the  person  of  the  de- 
fendant, in  the  nature  of  a  capiasj  or,  by  a  warrant  of 
arrest  of  the  person  of  the  defendant,  with  a  clause 
therein,  that,  if  he  cannot  be  found,  to  attach  his  goods 
and  chattels  to  the  amount  sued  for,  or,  if  such  property 
cannot  be  found,  to  attach  his  credits  and  effects  to  the 
amount  sued  for,  in  the  hands  of  the  garnishees  named 
therein;  or,  by  a  simple  monition,  in  the  nature  of 
a  summons,  to  appear  and  answer  to  the  suit,  as  the 
libellant  shall,  in  his  libel  or  information,  pray  for  or 
elect."    The  provisions  of  this  rule  are  to  the  effect. 
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that,  in  any  snit  in  personam^  whenever,  for  any  reason^ 
the  defendant  cannot  be  found,  his  goods  and  chattels, 
to  the  amount  sued  for,  may  be  attached,  and,  in  default 
of  any  such,  his  credits  and  effects,  to  the  amount  sued 
for,  in  the  hands  of  garnishees,  may  be  attached.  The 
rule  provides  for  an  attachment  of  goods  and  chattels, 
and  of  credits  and  effects,  only  in  cases  where  the 
defendant  cannot  be  found.  It  was  promulgated  by  the 
Supreme  Court,  under  what  that  Court  regarded  as  being 
authority  to  that  effect  conferred  upon  it  by  the  6th 
section  of  the  Act  of  August  23d,  1842  (5  U.  S.  Stat,  at 
Large^  518).  The  Supreme  Court  manifestly  regarded  it 
as  settled  law,  that,  in  a  civil  cause  of  admiralty  and 
maritime  jurisdiction,  in  personam^  a  District  Court  of 
the  United  States  can  acquire  jurisdiction  of  the  cause, 
by  serving  an  attachment  on  the  goods  and  chattels, 
or  the  credits  and  effects,  of  the  defendant  within  its 
jurisdiction,  where  the  defendant  cannot  be  found  per- 
sonally within  such  jurisdiction.  This  view  as  to  the 
Admiralty  jurisdiction  was  thus  promulgated  in  March, 
1845,  notwithstanding  the  decision  in  the  case  of  Toland 
V.  Sprague  (12  Peters,  300)  in  1838,  to  the  effect,  that,  in  a 
civil  suit,  not  in  Admiralty,  brought  oiiginally  in  a  Cir- 
cuit Court  of  the  United  States,  by  a  plaintiff  against  a 
defendant,  an  attachment  of  property,  to  compel  the  ap- 
pearance of  the  defendant,  can  be  made  only  where  the 
defendant  is  an  inhabitant  of,  or  found  within,  the 
United  States,  and  is  thus  amenable  to  the  process 
of  such  Court  in  personam,  and  not  where  he  is  an  alien 
or  a  citizen  resident  abroad,  at  the  commencement  of 
the  suit,  and  has  no  inhabitancy  in  the  United  States. 

The  exercise  of  jurisdiction  in  Admiralty,  through 
the  service  of  such  process  as  is  provided  for  by  the  2d 
Bule,  was  held  by  the  Supreme  Coiu-t  to  be  a  rightful 
exercise  thereof,  under  the  Constitution  and  laws  of  the 
United  States,  as  early  as  the  year  1825,  in  the  case  of 
Manro  v.  Ahneida  (10  Wheaton,  473).     The  Court  held. 
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that  the  use  of  the  process  of  attachment  in  the  Ad- 
miralty had  the  highest  sanction,  as  well  in  principle  as 
convenience ;  that  such  process  had  the  clearest  sanction 
in  the  practice  of  the  civil  law ;  that  it  was  unquestion- 
ably legal  in  the  Courts  of  Admiralty  of  the  United 
States,  prior  to  the  passage  of  the  process  Act  of  Ma> 
«th,  1792  (1  JJ.  S.  Stat,  at  Large,  275);  that  there  is  nothing 
in  that  Act  to  preclude  its  use ;  and  that  it  is  agreeable 
to  the  principles,  rules  and  usages  which  belong  to 
Courts  of  Admiralty,  within  the  language  of  the  2d 
section  of  that  Act.  The  Court  cites  in  support  of  this 
view  ClerJce^s  Praxis,  hy  Hall,  Tides  28  and  32,  (a  book 
which  it  pronounces  to  be  a  work  of ''  respectable  author- 
ity and  remote  origin").  The  entire  Title  28,  in  Gierke, 
is  as  follows,  (BalUmare  edition  o/1809):  ''Title  28.  Of  the 
warrant  to  he  im^rated  in  rem,  where  the  debtor  absconds 
Of  is  absent  from  the  realm.  All  that  was  written  in  the 
preceding  Titles  is  to  be  understood  as  applicable  to 
cases  in  which  the  defendant  is  actually  arrested  to 
respond  in  a  civil  cause.  But  if  he  has  concealed  him- 
self, or  has  absconded  from  the  kingdom,  so  that  he  can- 
not be  arrested,  if  he  have  any  goods,  merchandise,  ship 
or  vessel  upon  the  sea,  or  within  the  ebl>  and  flow  of  the 
sea,  and  within  the  jurisdiction  of  the  Lord  High 
Admiral,  a  warrant  is  to  be  impetrated  to  this  effect, 
viz:  'to  attach  such  goods  or  such  ship  of  D.,  the  de- 
fendant, in  whose  hands  soever  they  may  be,  and  to  cite 
the  said  D.  specially  as  the  owner,  and  all  others  who 
claim  any  right  or  title  to  them,  to  be  and  appear  on  a 
certain  day,  to  answer  unto  P.  in  a  civil  and  maritime 
cause.' "  This  passage  is  held  by  the  Court  to  be  author- 
ity for  issuing  the  process  of  attachment  in  a  case  where 
the  defendant  has  concealed  himself,  or  absconded  from 
the  kingdom,  which  was  the  case  then  before  the  Court, 
it  being  stated  in  the  libel  that  the  defendant  had 
absconded  from  the  United  States,  and  fled  beyond  the 
jurisdiction  of  the  Court.    The  Court  also  holds,  that,  by 
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Title  32  of  Gierke^  it  is  consistent  with  the  practice  of 
the  Admiralty,  in  cases  where  there  is  no  property  which 
the  of9cer  can  attach  by  manucaption,  to  proceed  to  at- 
tach goods  or  credits  in  the  hands  of  third  persons,  by 
means  of  the  simple  service  of  a  notice.  The  entire 
Title  32  in  CWke  (same  edition)  is  as  follows :  ''TiJOe  32. 
The  mmmer  of  aUaching  goods  or  debts  in  the  Jumds  of 
ofherSy  to  which  the  officer  cannot  have  access*  Sometimes 
the  person  who,  by  loan  or  other  maritime  contract,  is 
indebted  to  another,  cannot  be  approached  so  as  to  be 
arrested,  nor  has  he  any  property,  which  the  officer  can 
attach.  Yet,  you  may  be  informed  of  persons,  in  whose 
hands  there  are  goods  which  belong  to  your  debtor,  or 
who  may  be  indebted  to  him.  In  such  a  case  you  may 
obtain  a  warrant  similar  to  that  which  is  mentioned  in 
Tit  28,  of  other  manner  of  proceedrng^  <6c.  And  the 
officer  may  go  to  the  person  in  whose  possession  the 
goods  are  deposited,  or  who  is  indebted  to  your  debtor, 
or  which  are  liable  or  responsible  to  your  debtor,  and 
attach  such  goods  or  credits  in  his  hands.  He  is  to  cite 
that  person  and  all  others  to  appear  as  before  prescribed 
in  Tit.  28.  It  is  to  be  noted  that  in  this  warrant  the 
words,  the  goods^  debtSj  or  sums  of  money  belonging  to  a 
certain  JR.,  and  being  in  the  hands  of  the  aforesaid  person^ 
are  to  be  included.  These  words  are  omitted  in  the 
case  or  warrant  which  was  before  mentioned." 

It  was  contended,  on  this  motion,  by  the  counsel  for 
the  garnishees,  that  Title  28  of  Gierke^  and  the  decision 
in  Manro  v.  Almeida,  go  no  further  than  to  hold  that 
the  process  of  attachment  is  proper  in  a  civil  cause  in 
personam  in  Admiralty,  where  the  defendant  has  con- 
cealed himself,  or  has  absconded,  and  not  in  a  case  like 
the  present,  where  he  is  merely  absent  and  cannot  be 
properly  said  to  have  concealed  himself,  or  to  have  ab- 
sconded. It  is  to  be  noted,  however,  that  Title  32  speaks 
of  any  inability  to  approach  the  defendant  so  as  to 
arrest  him;  and  the  translator,  Mr.  Hall,   in  a  note 
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to  Title  28,  says :  ''  This  proceeding  is  in  the  nature  of 
the  process  of  foreign  attachments  under  the  custom  of 
London,  which  has  been  introduced  into  most,  if  not  all, 
of  the  States,  with  great  advantage  and  success.  Its 
object  is  to  compel  the  appearance  of  an  absent  or 
absconding  debtor,  and,  in  case  he  does  appear,  to  satis- 
fy the  debt  out  of  his  effects  and  credits."  So,  also,  the 
caption  of  Title  28  announces,  that  that  Title  relates  to 
the  warrant  to  be  impetrated  where  the  debtor  absconds 
or  is  absent  from  the  realm.  Where  the  caption  of  the 
Title  thus  draws  a  distinction  between  absconding  and 
absence,  in  a  manner  to  show  that  both  are  to  be  treated 
of  in  the  Title — absence  following  upon  absconding,  and 
absence  without  absconding— and  it  is  found  that  the 
text  of  the  Title  does  not  speak  of  absence  without  ab- 
sconding, but  only  speaks  of  concealment  or  absconding, 
it  would  be  natural  to  suppose  that  some  part  of  either 
the  caption  or  the  text  has  not  been  correctly  translated. 
The  Baltimore  edition  of  1809,  which  is  a  translation  in 
English,  is  the  one  referred  to  in  Manro  v.  Almeida. 
Francis  Gierke  was  Begistrar  of  the  Court  of  Arches 
during  the  reign  of  Queen  Elizabeth.  His  work,  ^ ^Praxis 
8upr€m€B  CwruB  Admiralitatis"  was  first  printed  in  1679. 
It  was  in  Latin.  A  fifth  edition,  in  Latin,  was  published 
in  1791.  This  was  a  very  correct  edition,  and  is  the  one 
from  which  the  translation  by  Mr.  Hall,  which  is  the 
Baltimore  edition  of  1809,  was  made.  I  have  recurred 
to  this  fifth  edition  in  Latin,  and  find  some  manifest 
errors  in  the  translation  by  Mr.  Hall  of  Title  28.  The 
caption  of  Title  28  is  as  follows :  ''  Alius  Modus  proce- 
dendi  in  Gausft  Civili,  si  Bens  aere  alieno  gravatus  se  ab- 
sentaverit,  quo  minus  Actio  contra  eum  possit  institui ; 
etprimo  de  Warranto  in  hoc  casu  impetrando."  This 
caption  Mr.  Hall  translates  as  follows  :  **  Of  the  Warrant 
to  be  impetrated  in  rem,  where  the  debtor  absconds  or 
is  absent  from  the  Bealm."  The  true  translation  is  this : 
*'  Another  method  of  proceeding  in  a  civil  cause,  if  the 
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defendant  debtor  shall  have  absented  himself,  so  that  an 
action  cannot  be  instituted  against  him ;  and  first  of  the 
warrant  to  be  obtained  in  this  case."  The  Latin  words 
in  the  caption  are,  *'  se  absentaverit."  These  are  trans- 
lated by  Mr.  Hall,  '*  absconds  or  is  absent  from  the 
realm."  The  proper  translation  is,  *'  shall  have  absented 
himself."  The  words  do  not  properly  involve  the  idea  of 
absconding,  in  the  sense  of  having  been  within  the  juris- 
diction and  having  departed  from  it  furtively,  or  radio 
ammo.  To  absent  one's  self,  is  no  more  than  to  be  ab- 
sent, or  to  keep  one's  self  absent,  or  away,  or  out  of  the 
jurisdiction,  without  any  reference  to  ever  having  been 
within  the  jurisdiction.  So,  also,  in  Title  28,  the  Latin 
sentence  is :  '*  Sed  si  Ecus  ita  latitaverit  vel  abfuerit  ex- 
tra regnum,  quo  minus  possit  arrestari ;  tunc  si,"  &c. 
This  is  translated  by  Mr.  Hall  thus :  ''  But  if  he  has  con- 
cealed himself  or  has  absconded  from  the  kingdom,  so  that 
he  cannot  be  arrested,  if"  &c.  The  true  translation  is 
this :  '^  But,  if  the  defendant  shall  have  concealed  him- 
self, or  shall  have  been  absent  out  of  the  realm,  so  that  he 
cannot  be  arrested ;  then,  if  "  &c.  The  words,  "  abfuerit 
extra  regnum,"  Mr.  Hall  translates,  ''has  absconded  from 
the  kingdom."  The  proper  translation  is,  ''shall  have 
been  absent  out  of  the  realm."  "  Abesse  extra  regnum, " 
means  merely,  to  be  absent  from  or  out  of  the  realm ; 
that  is,  not  to  be  present  within  the  realm.  That  Mr. 
Hall  himself,  notwithstanding  the  apparent  meaning  of 
the  language  of  his  translation  of  the  text  of  Title  28, 
understood  that  the  proceeding  provided  for  in  that  Title 
applied  to  absence  as  well  as  to  absconding,  is  shown  by 
his  statement,  before  cited,  in  his  note  to  that  Title,  that 
the  object  of  the  proceeding  is,  to  compel  the  appear- 
ance of  an  absent  or  absconding  debtor.  He  must, 
therefore,  have  understood  the  word  "abfuerit"  as  in- 
cluding absence  in  any  way,  as  well  as  absence  by  ab- 
sconding. In  Title  32,  the  Latin  words  are  :  '*  non  potest 
conveniri,  ut  eum  possis  arrestare."    These  words  Mr. 
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Hall  translates,  '^  cannot  be  approached,  so  as  to  be  ar- 
rested." It  would  be  more  literally  accurate  to  say, 
''cannot  be  reached,  (or  found),  so  that  you  may  ar- 
rest him."  In  either  case,  the  language  of  Title  32  is 
such  as  to  show  that  the  proceeding  provided  for  is  to  be 
used  whenever  the  defendant  cannot  be  reached  or 
found,  whether  he  is  absent  by  absconding,  or  absent 
without  absconding. 

No  sound  difference  in  principle  can  be  maintained 
between  the  propriety  of  resorting  to  the  species  of 
attachment  referred  to,  in  a  case  where  the  defendant  is 
absent  irom  the  jurisdiction  by  absconding,  and  in 
other  cases  of  absence.  There  is  equally,  in  all  cases, 
the  want  of  proper  personal  service  of  process  on  the 
defendant,  and  the  absence  of  the  defendant  from  the 
jurisdiction,  and  the  presence  of  attachable  property 
within  the  jurisdiction. 

The  practice  of  issuing  a  foreign  attachment  against 
the  property  of  a  respondent  in  the  hands  of  third  per- 
sons, in  order  to  isompel  the  appearance  of  the  respond- 
ent in  a  suit  in  persananif  and  to  apply  such  property  to 
the  satisfaction  of  the  decree  in  the  suit,  has  been,  it  is 
understood,  the  practice  recognized  and  used  as  ap- 
propriate in  civil  suits  in  admiralty,  in  the  Admiralty 
Courts  in  the  Southern  District  of  New  York  and  in 
Massachusetts — two  of  the  principal  admiralty  tribunals 
of  original  jurisdiction  in  the  United  States — for  a  series 
of  years.  In  Beed  v.  Hussey  (1  Blatchf.  <&  How.^  525, 
533,  534),  decided  in  1836,  the  practice  is  referred  to  as 
settled  on  the  authority  of  Clerke^  and  of  the  case  of 
Manro  v.  Almeida.  It  is  also  recognized  in  Shorey  v. 
Bennell  (1  SpragvSi  418),  decided  in  1858.  The  whole 
subject  was  reviewed  by  Judge  Benedict,  in  1867,  in  the 
District  Court  for  the  Eastern  District  of  New  York,  in 
the  case  of  AtkiM  v.  The  Fibre  Disintegrating  Co.  (1 
Benedict^  118),  and  the  lawfulness  and  propriety  of  the 
practice,  especially  under  the  provisions  of  the  2d  Bule 
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in  Admiralty  prescribed  by  the  Supreme  Court,  was  up- 
held in  an  exhaustive  and  conclusive  opinion. 

The  power  to  issue  the  process  of  foreign  attach- 
ment in  a  civil  suit  in  the  Admiralty  against  a  citizen  of 
the  United  States,  and  an  inhabitant  of  the  United 
States,  not  an  inhabitant  of  the  district  where  the  pro- 
cess was  issued,  and  not  found  therein  at  the  time  of 
serving  the  process,  but  a  citizen  of  a  State  other  than 
the  State  embracing  such  district,  and  domiciliated  in 
the  State  of  which  ,he  was  so  a  citizen,  was  denied  by 
the  District  Court  for  the  District  of  California,  in  1852, 
in  the  case  of  Wilson  v.  Pierce  (15  Monthly  Law  Bs- 
porter^  137),  on  the  ground  that  the  suit  was  a  suit 
against  an  inhabitant  of  the  United  States,  commenced 
by  original  process,  and,  as  such,  within  the  prohibition 
of  the  11th  section  of  the  Act  of  1789.    Strictly,  that 
case  does  not  cover  the  present  one,  as  the  respondent 
here  is  not  an  inhabitant  of  the  United  States.    The 
Court,  in  that  case,  holds,  that  the  process  of  foreign 
attachment  is  in  accordance  with  the  principles,  rules 
and  usages  of  Courts  of  Admiralty ;  that  the  decision 
in  Manro  v.  Almeida  was  limited,  however,  to  the  point, 
that  the  process  of  foreign   attachment   could   issue 
against  the  credits  and  effects  of  an  absconding  debtor 
who  had  fled  beyond  the  jurisdiction  ;  that  the  case  of 
a  similar  process  against  an  inhabitant  of  the  United 
States,  and  a  resident  of  another  district,  was  not  before 
the  Supreme  Court  in  that  case,  and  is  within  the  pro-  • 
hibition  of  the  said  11th  section ;  and  that  the  2d  Bule 
in  Admiralty,  if  it  conflicts  with  the  11th  section,  must 
yield  to  it. 

In  the  case  of  Blair  v.  Bemis,  in  1863,  in  the  District 
Court  for  Connecticut,  in  a  civil  suit  in  Admiralty 
against  inhabitants  of  the  District  of  Massachusetts, 
none  of  whom  were  found  in  the  District  of  Connecticut 
at  the  time  of  serving  the  writ,  the  same  views  were 
held  as  in  Wilson  v.  Pierce. 
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These  two  cases  are  opposed  to  the  general  entrent  of 
authority,  and  to  the  understanding  and  practice  of  the 
profession.  Mr.  Justice  Story,  who  was  a  member  of  the 
Court  when  Manro  r.  Almeida  was  decided,  says,  in  Clarke 
t?.  New  Jersey  Steam  Navigation  Co.,  (1  Story,  531,)  de- 
cided in  1841,  that,  ever  since  the  case  of  Manro  v.  Almei* 
tdfti  it  has  not  been  doubted,  that  the  process  of  attachment 
well  lies,  in  an  Admiralty  suit,  against  the  property  of 
private  persons,  whose  property  is  found  within  the 
district,  although  their  persons  may  not  be  found  there- 
in, as  well  to  enforce  their  appearance  to  the  suit,  as  to 
apply  it  in  satisfaction  of  the  decree  rendered  in  the 
suit,  and  that  the  very  point  decided  in  that  case  was, 
that  the  jurisdiction  of  Courts  of  Admiralty  might  be 
executed  not  only  against  persons  foitnd  within  the 
district,  but  also  by  attachment  against  their  property 
found  within  the  district,  although  the  persons  are  not 
there.  Professor  Parsons,  in  his  work  on  Maritime  Law, 
{vol.  2,  hook  4,  chapter  3,  section  2,  page  685,  edition  of 
1859,)  says  that,  in  Manro  v.  Almeida,  the  question  was 
•considered  as  to  the  power  of  the  Court  to  grant  an 
attachment  of  goods  when  the  defendant  was  out  of  the 
jurisdiction,  and  the  power  was  asserted  by  the  Court. 
He  refers  to  the  decision  in  Wilson  v.  Pierce,  and  says 
that  he  does  not  consider  it  to  be  correct,  and  has  no 
doubt  that  a  person  who  resides  out  of  a  certain  district 
may  be  sued  in  Admiralty  in  that  district,  if  he  has 
property  there  which  can  be  there  attached ;  that  a  suit 
in  Admiralty  is  not  a  civil  suit,  within  the  meaning  of 
that  t«rm  in  the  11th  section  of  the  Act  of  1789 ;  and 
that,  until  the  decision  in  Wilson  v.  Pierce,  it  was  never 
4oubted  that  the  rule  established  in  Manro  v.  Almeida,  in 
respect  to  a  person  who  had  absconded,  applied  to  every 
case  where  the  defendant  was  out  of  the  jurisdiction. 
These  views  are  re-iterated  by  Professor  Parsons,  in  his 
work  on  Shipping  and  Admiralty,  {vol.  2,  hook  3,  chapter  3, 
^eOAon  2,  page  390,  edition  of  1869,)  and  the  case  of  Atkins 
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V.  The  Fibre  Disintegrating  Go.  is  cited  by  him  as  sus- 
taining those  views* 

I  have  no  doubt  of  the  jurisdiction  of  this  Court  in 
this  case,  acquired  in  the  manner  referred  to.  If  I  re- 
garded it  as  doubtful,  I  should  not  be  willing,  in  view  of 
the  weight  of  authority  in  favor  of  it,  to  set  aside  the 
attachments  on  motion.  So  grave  a  question  as  that  of 
jurisdiction  ought  not  to  be  disposed  of  on  a  motion,  but 
ought  to  be  presented  by  pleading  or  at  the  trial,  and  in 
a  formal  manner.  (Dennistoun  v.  Draper,  5  Blatchf.  C. 
O.  J2.,  336 ;  The  Othello,  1  Benedict,  43.)  When  it  is  so 
presented,  the  benefit  of  a  review  in  regard  to  it  can  cer- 
tainly be  secured,  while  the  right  of  the  libellants  to 
such  review  might  be  doubtful  if  the  attachments  were 
to  be  discharged  on  motion. 

The  motion  is  denied. 


FEBRUARY,  1870. 

IN  THE  MATTEE  OP  ABEAHAM  B.  OLAEK  AND 
ABEAHAM  BININGEE,  INVOLUNTAEY  BANK- 
EUPTS. 

Partnership. — Stats  Court  Receiver. — Conflict  of  Jurisdictiok, 

B.  <fe  C.  were  partners.  C.  began  a  suit  in  a  State  court  for  a  dissolution  of  the 
partnership  and  a  settlement  of  the  accounts,  claiming  that  on  such  settlement 
a  large  amount  would  be  due  to  him,  and  in  that  suit  he  procured  the  appoint- 
ment ot  receivers,  who  took  possession  of  the  partnership  property.  On  that 
ground  ^Hroceedings  in  bankruptcy  were  taken  against  the  firm,  and  it  was  ad- 
judged bankrupt  An  assignee  was  appointed  and  an  assignment  executed. 
The  assignee  applied  to  the  Bankruptcy  CJourt  for  an  order  directing  the  mar- 
shal to  take  from  the  possession  of  the  receivers  the  property  of  the  bankrupts 
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in  their  poflseision,  enjoining  the  receivers  and  the  bankrupts  from  interfering 
with  the  property,  and  enjoining  C.  from  the  further  prosecution  of  the  suit  in 
the  State  conrt;  and  for  general  relief. 

Held,  That  the  amount  claimed  by  G.  in  the  suit  in  the  State  court  would  be  indi- 
Tidnal  property  of  C,  wliich,  under  the  14th  and  86th  sections  of  the  Bank- 
ruptcy Act,  passed  to  the  assignee  in  bankruptcy  to  be  applied  to  the  payment 
of  his  separate  debts. 

That,  therefore,  the*  assignee  would  be  allowed  to  prosecute  the  suit  in  the  State 
court  in  his  own  name ;  that  G.  must  execute  the  proper  papers  to  enable  him 
to  do  so ;  that  C.  must  be  enjoined  from  further  prosecuting  the  suit  in  the  State 
Court;  and  that  the  bankrupts  must  be  enjoined  from  interfering  with  the  prop- 
erty in  the  possession  of  the  receiyers. 

That  a  decision  on  the  other  prayers  of  the  petition  be  suspended. 

Alter  the  making  of  the  above  order,  the  assignee  applied  to  the  State  court  for  an 
order  declaring  that,  as  the  interests  of  both  parties  had  vested  in  the  assignee, 
the  suit  had  abated.  Pending  that  application  to  the  State  conrt,  he  applied 
again  to  the  Bankruptcy  Court  for  an  order  to  the  marshal  to  take  the  property 
from  the  possession  of  the  receivers  and  enjoin  them  from  interfering  with  it,  or, 
if  it  should  refuse  this  order,  that  it  would  ^rect  him  to  make  such  application 
in  the  State  court. 

Sdd,  That,  as  the  jurisdiction  of  the  State  court  over  the  subject  matter  of  the 
sdt  and  over  the  parties,  when  it  was  instituted,  and  its  power  to  appoint  a 
receiver  were  not  questioned,  this  Court  had  no  power  to  gprant  the  relief  asked ; 
and  that  it  was  not  necessary  to  make  the  order  directing  the  assignee  to  apply 
to  the  State  Court. 

On  the  19th  of  November,  1869,  an  action  was  com- 
menced in  the  Superior  Court  of  the  city  of  New  York, 
by  the  bankrupt  Glark  against  the  bankrupt  Bininger. 
The  complaint  in  that  action,  the  truth  of  which  was  de- 
posed to  by  the  plaintiff  therein,  set  forth,  that  a  copart- 
nership which  had  existed  between  the  parties  to  the 
action  since  the  1st  of  June,  1861,  in  the  business  of  the 
importation  and  sale  of  liquors,  &c.,  was  dissolved  on 
the  19th  of  November,  1869  ;  that  the  said  parties  then 
owned  certain  real  estate,  and  a  large  and  valuable  stock 
of  goods,  and  had  a  large  amount  of  debts  due  them, 
and  a  valuable  good  will ;  that  the  copartnership  sus- 
pended payment  on  the  4th  of  November,  1869,  owing  to 
gundry  specified  wrongful  acts  of  the  defendant ;  that 
its  assets  amounted  to  $500,000  or  thereabouts,  and  its 
entire  indebtedness  did  not  exceed  the  sum  of  $200,000 ; 
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that  the  defendant  had,  sinee  snch  sospension,  nsorped 
the  entire  eontrol  and  management  of  the  hosinessy  to 
the  exelnsion  of  the  iriaintifE^  and  with  a  Tiew  to  depciTO 
him  of  his  rigfate  in  the  eopartnenhip ;  that  if  the  man- 
agement and  settlement  of  tiie  boainess  shoold  be  left  to 
the  defendant,  the  rights  and  interests  of  the  plaintiff 
and  of  the  creditors  of  the  copartnership  would  be  greatly 
jeoparded  if  not  sacrificed ;  and  that^  on  a  final  account- 
ing between  the  parties  to  the  action,  a  large  som  would 
be  fonnd  to  be  due  to  the  plaintiff;  after  paying  all  jost 
debts  of  the  copartnership,  over  and  above  aU  advances 
or  otherwise  made  by  the  defendant  to  the  plaintiff  or  to 
the  copartnership.  The  complaint  demanded  jadgment, 
that  the  copartnership  should  be  dissolved ;  that  a  re- 
ceiver of  the  property,  rights  and  good  will  of  the  co- 
partnership should  be  appointed,  with  power  to  dispose 
of  the  same  for  the  benefit  of  all  parties  entitled  thereto ; 
that  the  proceeds  thereof,  after  the  i>ayment  of  all  just 
debts  of  the  copartnership  and  of  the  costs  of  the  action, 
should  be  divided  between  the  parties  to  the  action,  ac- 
cording to  their  respective  rights  ;  and  that  the  defend- 
ant should  be  enjoined  and  restrained  from  interfering 
with  the  proiierty,  rights  and  good  will  of  the  copartner- 
ship. On  the  19th  of  November,  1869,  an  order  was 
maile  In  said  action  appointing  a  receiver  of  the  property 
and  effects  of  said  copartnership,  who,  on  the  same  day, 
took  possession,  as  such  receiver,  of  certain  goods,  wares 
and  merchandise,  real  estate,  and  other  property  of  the 
said  copartnership.  Subsequently  a  co-receiver  was  ap- 
pointed In  the  action,  who  entered  into  possession  as 
such,  with  the  original  receiver,  of  the  said  property. 

On  the  11th  of  December,  1869,  a  petition  in  involun- 
tary bankruptcy  was  filed  in  this  Court  against  Clark  and 
lllnlngcr,  under  which  they  were  adjudged  bankrupts. 
An  assignee  was  appointed,  and  the  usual  assignment 
was  ma<lo  to  him,  and  a  warrant  of  seizure,  according  to 
Form  No.  B9,  was  Issued  to  the  marshal.    The  assignee 
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now  xyresented  a  petition  to  this  Oourt,  setting  forth 
that  the  said  original  receiver  resisted  the  marshal  in  his 
endeavors  to  take  possession  of  the  copartnership 
estate  of  the  bankrupts  ;  that  the  marshal  had  never  be- 
come exclnsively  possessed  of  said  estate ;  that  most  of 
the  joint  creditors  of  the  bankrupts  had  proved  their 
debts  in  these  proceedings ;  and  that  the  said  assignee 
had  notified  the  receivers  of  his  appointment,  and  had 
requested  them  to  deliver  to  him  the  said  property  in 
their  possession.  The  petition  claimed  that  the  right, 
title,  and  interest  of  the  bankrupts  in  the  property 
which  was  the  subject  of  controversy  in  the  State 
Gonrt,  had  ceased,  by  means  of  the  proceedings  afore- 
said, and  had  become  vested  in  the  assignee ;  that  all 
the  interests,  claims,  and  remedies  of  creditors  of  the 
bankrupts  against  the  said  property  had  also  ceased  and 
become  vested  in  the  assignee;  and  that  the  only 
remedy  and  resort  of  the  bankrupts,  or  of  their  credit- 
ors, against  the  said  property,  was  in  this  Oourt. 

The  prayer  of  the  petition  was  (1),  that  this  Court 
would  order  the  marshal  to  take  from  the  possession  of 
the  receivers  the  joint  estate  and  property  of  the  bank- 
rupts, now  or  heretofore  in  the  possession  of  the  re- 
ceivers ;  (2),  that  this  Court  would  enjoin  the  receivers 
and  the  bankrupts  from  any  further  interfering  with  the 
said  property,  to  the  end  that  it  might  be  brought  with- 
in the  jurisdiction  of  this  Court,  so  that  this  Court 
might  collect  all  the  assets  of  the  bankrupts  and  ascer- 
tain and  liquidate  the  liens  and  other  specific  claims 
thereon,  and  adjust  the  various  priorities  and  conflicting 
interests  of  all  parties,  and  marshal  and  dispose  of  the 
different  funds  and  assets,  so  as  to  secure  the  rights  of 
all  parties,  and  the  distribution  of  the  assets  among  all 
the  creditors,  and  that,  thereupon,  the  proceedings  on 
the  petition  might  be  further  continued  in  this  Court,  iu 
order  that  any  lien  and  claim  of  the  receivers  upon  the 
property  might  be  determined  and  provided  for ;  (3),  that 
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that  the  defendant  had,  since  snch  suspension,  usurped 
the  entire  control  and  management  of  the  business,  to 
the  exclusion  of  the  plaintiff,  and  with  a  view  to  depriTe 
htm  of  his  rights  in  the  copartnership ;  that  if  the  man- 
agement  and  settlement  of  the  business  should  be  left  to 
the  defendant,  the  rights  and  interests  of  the  plidntiff 
and  of  the  creditors  of  the  copartnership  would  be  greatly 
Jeoparded  if  not  sacrificed ;  and  that,  on  a  final  account- 
ing between  the  parties  to  the  action,  a  large  sum  would 
be  found  to  be  due  to  the  plaintiff,  after  paying  all  just 
debts  of  the  copartnership,  over  and  above  all  advances 
or  otherwise  made  by  the  defendant  to  the  plaintiff  or  to 
the  copartnership.  The  complaint  demanded  judgment, 
that  the  copartnership  should  be  dissolved ;  that  a  re- 
ceiver of  the  property,  rights  and  good  will  of  the  co- 
partnership should  be  appointed,  with  power  to  dispose 
of  the  same  for  the  benefit  of  all  parties  entitled  thereto ; 
that  the  proceeds  thereof,  after  the  payment  of  all  just 
debts  of  the  copartnership  and  of  the  costs  of  the  action, 
should  be  divided  between  the  parties  to  the  action,  ac- 
cording to  their  respective  rights  ;  and  that  the  defend- 
ant should  be  enjoined  and  restrained  from  interfering 
with  the  property,  rights  and  good  will  of  the  copartner- 
ship. On  the  19th  of  November,  1869,  an  order  was 
made  in  said  action  appointing  a  receiver  of  the  property 
and  effects  of  said  copartnership,  who,  on  the  same  day, 
took  possession,  as  such  receiver,  of  certain  goods,  wares 
and  merchandise,  real  estate,  and  other  property  of  the 
said  copartnership.  Subsequently  a  co-receiver  was  ap- 
pointed in  the  action,  who  entered  into  possession  as 
such,  with  the  original  receiver,  of  the  said  property. 

On  the  11th  of  December,  1869,  a  petition  in  involun- 
tary bankruptcy  was  filed  in  this  Court  against  Clark  and 
Bininger,  under  which  they  were  adjudged  bankrupts. 
An  assignee  was  appointed,  and  the  usual  assignment 
was  made  to  him,  and  a  warrant  of  seizure,  according  to 
Form  No.  59,  was  Issued  to  the  marshal.    The  assignee 
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now  presented  a  petition  to  this  Oourt,  setting  forth 
that  the  said  original  receiver  resisted  the  marshal  in  his 
endeavors  to  take  possession  of  the  copartnership 
estate  of  the  bankrupts ;  that  the  marshal  had  never  be- 
come exclusively  possessed  of  said  estate ;  that  most  of 
the  joint  creditors  of  the  bankrupts  had  proved  their 
debts  in  these  proceedings ;  and  that  the  said  assignee 
had  notified  the  receivers  of  his  appointment,  and  had 
requested  them  to  deliver  to  him  the  said  property  in 
their  possession.  The  petition  claimed  that  the  right, 
title,  and  interest  of  the  bankrupts  in  the  property 
which  was  the  subject  of  controversy  in  the  State 
Ciourt,  had  ceased,  by  means  of  the  proceedings  afore- 
said, and  had  become  vested  in  the  assignee ;  that  all 
the  interests,  claims,  and  remedies  of  creditors  of  the 
bankrupts  against  the  said  property  had  also  ceased  and 
become  vested  in  the  assignee;  and  that  the  only 
remedy  and  resort  of  the  bankrupts,  or  of  their  credit- 
ors, against  the  said  property,  was  in  this  Court. 

The  prayer  of  the  petition  was  (1),  that  this  Court 
would  order  the  marshal  to  take  from  the  possession  of 
the  receivers  the  joint  estate  and  property  of  the  bank- 
rupts, now  or  heretofore  in  the  possession  of  the  re- 
ceivers ;  (2),  that  this  Court  would  enjoin  the  receivers 
and  the  bankrupts  from  any  further  interfering  with  the 
said  property,  to  the  end  that  it  might  be  brought  with- 
in the  jurisdiction  of  this  Court,  so  that  this  Court 
might  collect  all  the  assets  of  the  bankrupts  and  ascer- 
tain and  liquidate  the  liens  and  other  specific  claims 
thereon,  and  adjust  the  various  priorities  and  conflicting 
interests  of  all  parties,  and  marshal  and  dispose  of  the 
diflbrent  funds  and  assets,  so  as  to  secure  the  rights  of 
all  parties,  and  the  distribution  of  the  assets  among  all 
the  creditors,  and  that,  thereupon,  the  proceedings  on 
the  petition  might  be  further  continued  in  this  Court,  in 
Older  that  any  lien  and  claim  of  the  receivers  upon  the 
property  might  be  determined  and  provided  for  ;  (3),  that 
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the  bankrupt  Olark  might  be  restrained  and  enjoined 
from  farther  prosecuting  his  said  action  against  the 
bankrupt  Bininger,  or  applying  for  any  order  or  decree 
therein,  without  the  leave  of  this  Court ;  (4),  that  such 
further,  or  other,  or  different  rule,  or  order,  might  be 
made  as  might  be  proi>er  in  the  premises. 

The  receivers  appeared  and  resisted  the  granting  of 
the  prayer  of  the  petition,  so  far  as  it  affected  them. 
They  claimed  that  their  appointment  was  legal  and 
valid ;  that  their  duty  required  them  to  hold  and  safely 
keep  the  said  property ;  and  that  they  had  a  lien  upon 
the  said  property  for  their  lawful  fees  and  disbursements 
therein  incurred.  Olark  also  appeared  in  opposition  to 
the  application. 

F.  N.  BangSy  for  the  assignee. 

R.  A.  Pryor  and  J.  F.  Morgan,  for  the  receivers. 

M,  Compton,  for  Olark. 

BiiATOETPORD,  J.— It  is  apparent,  from  the  frame  of 
the  complaint  in  the  suit  in  the  State  C!ourt,.that  the 
reason  for  bringing  it  was,  that  a  large  sum  would,  on  a 
final  accounting  between  Olark  and  Bininger,  be  found 
due  to  Olark,  after  paying  the  debts  of  the  copartner- 
ship, over  and  above  all  advances  or  otherwise  made  by 
Bininger  to  Olark,  or  to  the  copartnership,  and  that  the 
conduct  of  Bininger  had  been  such  towards  Olark,  and 
in  the  management  of  the  business  of  the  copartnership, 
before  and  after  its  suspension,  that,  if  the  management 
and  settlement  of  such  business  were  to  be  left  to 
Bininger,  the  rights  and  interests  of  Olark  and  of  the 
creditors  of  the  copartnership  would  be  put  in  periL 
Hence  the  prayer  for  a  receiver,  for  a  judicial  winding 
up  of  the  aflfairs  of  the  copartnership,  and  for  an  in- 
junction against  Binmger.    On  the  facts  stated,  and 
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with  a  net  surplus  of  assets  amounting  to  $300,000, 
after  paying  the  debts  of  the  copartnership,  it  is  ap- 
parent that  a  large  individual  property  would  remain,  to 
go  to  Clark.    By  virtue  of  the  14th  and  36th  sections  of 
the  Bankruptcy  Act,  this  individual  property  of  Clark's 
passed  to  the  assignee  in  bankruptcy,  to  be  applied,  if 
necessary,  to  the  payment  of  his  separate  debts.    By 
the  14th  section  it  is  specially  provided,  that  all  rights  in 
equity  of  the  bankrupt,  and  all  his  rights  of  action  for 
property  or  estate,  real  or  personal,  and  for  any  cause  of 
action  which  he  had  against  any  person,  arising  from 
contract,  with  the  like  right,  title,  power,  and  authority 
to  sue  for  and  recover  the  same,  as  the  bankrupt  might 
or  could  have  had,  if  no  assignment  had  been  made, 
shall,  in  virtue  of  the  adjudication  of  bankruptcy  and 
the  apiK)intment  of  his  assignee,  be  at  once  vested  in 
such  assignee.    Under  this  provision,  all  the  rights  and 
rights  of  action  which  Clark  is  seeking  to  enforce  in  the 
suit  brought  by  him,  have  passed  out  of  Clark  and  are 
vested  in  the  assignee  in  bankruptcy.    The  14th  section 
also  provides,  that  the  assignee  may  sue  for  and  recover 
such  estate,  and  may  prosecute  and  defend  all  suits 
at  law  or  in  equity,  pending  at  the  time  of  the  ad- 
judication of  bankruptcy,  in  which  the  bankrupt  is  a 
party,  in  his  own  name,  in  the  same  maimer,  and  with 
the  like  effect,  as  they  might  have  been  prosecuted  or 
defended  by  such  bankrupt.    The  16th  section  provides, 
that  if,  at  the  time  of  the  commencement  of  proceed- 
ings in  bankruptcy,  an  action  is  pending,  in  the  name  of 
the  debtor,  for  the  recovery  of  a  debt  or  other  thing, 
which  might  or  ought  to  pass  to  the  assignee  by  the 
assignment,  the  assignee  shall,  if  he  requires  it,  be  ad- 
mitted to  prosecute  the  action  in  his  own  name,  in  like 
manner,  and  with  like  effect,  as  if  it  had  been  originally 
commenced  by  him.    These  provisions  of  the  14th  and 
16th  sections  include  suits  and  actions  pending  in  the 
State  Courts,  and  are  addressed  to  the  Courts  in  which 
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such  suits  or  actions  are  pending,  quite  as  much  as 
to  the  Federal  Courts.  The  26th  section  provides,  that 
the  bankrupt  shall,  at  all  times,  until  his  discharge, 
be  subject  to  the  order  of  the  Bankruptcy  Court,  and 
shall,  at  the  expense  of  the  estate,  execute  all  proper 
writings  and  instruments,  and  do  and  perform  all  acts 
required  by  the  Court  touching  the  assigned  property  or 
estate,  and  to  enable  the  assignee  to  demand,  recover, 
and  receive  all  the  property  and  estate  assigned,  where- 
ever  situated,  and  that,  for  neglect  or  refusal  to  obey 
any  order  of  the  Court,  such  bankrupt  may  be  com- 
mitted and  punished  as  for  a  contempt  of  Court. 

As  all  the  rights  of  action  which  Clark  is  seeking  to 
enforce  in  the  suit  pending  in  the  State  Court,  are  now 
vested  in  the  assignee  in  bankruptcy,  it  is  proper  that 
such  assignee  should  be  allowed  to  prosecute  such  action 
in  his  own  name,  and  that  this  Court  should  require 
Clark  to  execute  all  such  writings,  and  do  all  such  acts, 
as  will  enable  such  assignee  so  to  prosecute  such  action* 
To  that  end,  an  order  will  be  entered,  that  Clark  execute 
and  deliver  to  the  assignee  the  proper  papers  to  enable 
the  assignee  to  be  admitted  to  prosecute  such  action  in 
his  own  name,  in  the  same  manner,  and  with  the  like 
effect,  as  it  might  have  been  prosecuted  by  Clark,  and 
that  Clark  himself  refrain  from  further  prosecuting  said 
action,  or  applying  for  any  order  or  decree  therein,  with- 
out the  leave  of  this  Court.  The  bankrupts  must  be 
enjoined  from  interfering  with  the  property  of  which  the 
receivers  have  possession. 

This  relief,  of  turning  over  to  the  assignee  the  prose- 
cution of  the  action  brought  by  Clark  in  the  State  Court, 
though  not  specifically  prayed  for  in  the  i)etition,  was 
asked  for  by  the  assignee,  on  the  hearing  on  the  petition, 
under  the  prayer  for  general  relief,  and  as  a  corollary  to 
the  prayer  for  an  injunction  restraining  Clark  from  fur- 
ther prosecuting  such  action.  As  it  is  quite  probable 
that,  if  the  assignee  be  substituted  as  plaintiff  in  the 
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aetion,  it  may  be  desirable  that  the  possession  of  the 
receivers  should  not  be  disturbed  until  such  substitution 
shall  take  place,  a  decision  on  the  other  matters  in- 
Yolved  in  the  prayer  of  the  petition  is  susi>ended  for  the 
present. 


After  the  making,  on  the  17th  of  February,  of  the 
order  above  granted,  the  assignee  applied  to  the  State 
Court  for  an  order  adjudging  that,  as  the  former  interests 
of  both  of  the  parties  to  the  action  in  that  Court  in  the 
property  in  controversy  therein  had  become,  by  the  bank- 
ruptcy Act,  vested  in  the  assignee  in  bankruptcy,  such 
action  had  abated  for  want  of  proper  parties  to  prosecute 
or  defend  the  same,  and  that  such  assignee  was  entitled 
to  the  property  in  controversy  in  the  cause,  subject  to  any 
lawful  right  or  claim  of  the  receivers,  for  the  purpose  of 
disposing  of  the  same  pursuant  to  the  bankruptcy  Act, 
and  directing  a  discontinuance  of  such  action,  and  a 
dismissal  of  the  complaint  therein.  The  question  of  the 
granting  of  such  order  by  the  State  Court  was  still  pend- 
ing unheard,  when  the  assignee  renewed  his  application 
to  this  Court  for  an  order  to  the  marshal  to  take  the  prop- 
erty in  question  from  the  possession  of  the  receivers,  and 
to  enjoin  the  receivers  from  any  further  interfering  there- 
with. This  application  was  founded  on  the  petition  before 
presented,  and  on  an  affidavit  made  by  the  assignee  on 
the  23d  of  February,  in  which  he  set  forth  that  he  was  un- 
willing to  make  any  further  application  to  the  State  Court, 
lest  he  might  expose  himself  to  censure  and  punishment 
from  said  Court ;  that  he  believed  that  if  this  Court  had 
jurisdiction  to  take  from  the  receivers  the  possession  of 
the  property  in  controversy,  there  was  a  great  necessity 
for  the  exercise  of  such  jurisdiction,  and  he  prayed  that 
it  might  be  exercised ;  that  the  claims  of  the  receivers 
for  compensation  and  fees  were  extravagant,  and  far 
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beyond  what  the  law  allowed ;  that  while  he  did  not  ap- 
prehend that  the  State  Court  would  make  any  allow- 
ance beyond  what  the  law  authorized,  yet  he  believed 
that  the  receivers  would  persist  in  their  extravagant 
demands,  and  that,  by  reason  of  the  appeals  which  are 
permissible  in  the  State  Courts,  a  very  great  length  of 
time  must  necessarily  elapse,  in  case  an  attempt  was  made 
to  adjust  such  fees  in  the  State  Court ;  and  that  so  long 
as  the  receivers  were  permitted  to  retain  the  property  as 
security  for  a  lien  which  did  not  exceed  five  per  cent, 
of  its  actual  value,  sales  were  prevented,  expenses  were 
accruing,  and  waste  was  committed.  The  affidavit  con- 
cluded with  the  prayer  that  if  this  Court  decided  that  it 
had  no  jurisdiction  or  power  to  take  the  property  from 
the  custody  of  the  receivers,  and  put  it  into  the  custody 
of  the  assignee,  to  the  end  that,  without  prejudice  to 
the  lien  and  claim  of  the  receivers,  it  might  be  con 
verted  into  money,  this  Court  would  direct  the  assignee 
to  apply  to  the  State  Court,  so  that  he  might  be  acting 
in  that  Court  upon  the  order  and  responsibility  of  this 
Court,  and  might  not  seem  voluntarily  to  have  gone  out 
of  or  waived  any  reliance  upon  the  jurisdiction  of  this 
Court. 

F.  N.  Bangs^  for  the  assignee. 

J.  F.  Morgan^  for  the  receivers. 

BiiATCHFORD,  J.  The  petition  of  the  assignee,  on 
which  this  application  is  founded,  and  which  makes 
the  bankrupts  and  the  receivers  parties  thereto,  is  not 
founded  upon  any  allegation  that  the  transfer  of  prop- 
erty effected  by  the  proceedings  in  the  State  Court,  was 
void  under  the  35th  or  the  39th  section  of  the  bank- 
ruptcy Act,  nor  does  it  pray  that  such  transfer  may  be 
adjudged  void  and  set  aside.  On  the  contrary,  it  sets 
forth,  on  its  face,  that  prior  to  the  commencement  of 
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the  proceedings  in  bankruptcy,  the  action  in  the  State 
Ooort  was  brought,  and  one  of  the  two  receivers  was 
appointed  by  that  Oourt,  and  such  receiver  had  taken 
possession  of  the  property  in  question.  The  property 
is  still  in  his  possession  and  in  that  of  his  co-receiver, 
and  the  application  to  this  Oourt  is,  that,  under  these 
circumstances,  this  Oourt  will  summarily  declare  such 
property  to  have  so  been  the  property  of  the  bank- 
rapts at  the  time  of  the  commencement  of  the  proceed- 
ings in  bankruptcy,  and  to  have  so  passed  to  the  assignee 
by  the  assignment  in  bankruptcy  to  him,  as  to  warrant 
this  Oourt  in  directing  the  marshal  to  forcibly  dispossess 
the  receivers,  and  take  the  property  and  put  it  into  the 
hands  of  the  assignee.  The  jurisdiction  of  the  State 
Court  over  the  subject-matter  of  the  suit  therein,  and 
over  the  parties  thereto,  when  it  was  instituted  and  the 
receiver  was  appointed,  and  its  jurisdiction  to  appoint 
such  receiver,  are  in  no  manner  impeached  or  questioned. 
It  is  only  claimed,  that,  by  reason  of  subsequently  trans- 
piring events,  this  Oourt  shall  decide  that  the  State 
Court  ought  to,  and  shall  be  made,  by  compulsion  from 
this  Oourt,  to  give  up  possession  of  the  proi>erty,  with- 
out its  being  shown  that  such  possession  of  the  property 
by  the  State  Oourt  can  be  properly  adjudged  by  this 
Court  to  be  void  or  invalid,  by  reason  of  provisions  of 
the  bankruptcy  Act/ 

It  would  seem  to  be  only  necessary  to  state  these 
propositions,  to  reach  the  conclusion  that  this  Oourt 
cannot  grant  the  particular  relief  asked.  The  questions 
involved  were  considered  by  this  Oourt  in  the  case  of 
In  re  Vogel,  (7  Blatchf.  C.  C.  iJ.,  18.)  When  property 
is  lawfully  placed  in  the  custody  of  a  receiver,  by  the 
Court  which  appoints  such  receiver,  it  is  in  the  custody, 
and  under  the  protection  and  control,  of  such  Oourt,  for 
the  time  being,  and  no  other  Oourt  has  a  right  to  inter- 
fere with  such  possession,  unless  it  be  some  Oourt  which 
has  a  direct  supervisory  control  over  the  Oourt  whose 
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process  has  first  taken  possession,  or  some  superior 
jurisdiction  in  the  premises.  (Peck  v.  Jenness,  7  HmvarA^ 
612,  626 ;  Williams  v.  Benedict,  8  Id.,  107, 112 ;  Wiswall 
V.  Sampson,  14  Id.,  62,  66 ;  Peale  v.  Phipps,  Id.,  368, 
374 ;  Taylor  v.  Oarryl,  20  Id.,  683,  594  to  697 ;  Freeman 
V.  Howe,  2AId.,  450;  Buck  i;.  Oolbath,  3  WdOace,  334.) 
In  the  present  posture  of  this  case,  it  does  not  appear 
that  this  Oourt  has  such  superior  jurisdiction  in  the 
premises,  or  such  supervisory  control  over  the  State 
Oourt,  in  respect  to  the  property  in  question,  as  to  au- 
thorize it  to  take  away  from  the  State  Oourt  the  posses- 
sion of  such  property,  or  to  enjoin  the  receivers  from 
further  interfering  with  such  property.  This  Oourt  will 
always  be  sedulous  to  enforce  its  just  powers,  but  it  will 
not  demand  from  any  other  tribunal  anything  which  it 
would  not  itself  be  willing  to  concede  under  like  cir- 
cumstances. In  the  case  referred  to,  of  In  re  Vogel,  it 
compelled  the  restitution  to  an  assignee  in  bankruptcy 
of  property  which  had  been  taken  away  by  process  of  a 
State  Oourt,  from  the  custody  of  this  Oourt,  and  its  de- 
cision was  afiOrmed  by  the  Oircuit  Oourt  on  review. 
The  principle  on  which  such  restitution  was  enforced 
would  authorize  the  State  Oourt,  in  the  present  case,  to 
compel  restitution  to  its  receivers  of  such  property  as 
this  Oourt  should  take  away,  by  force,  from  the  custody 
of  such  State  Oourt,  and  this  Oourt  might  then  retaliate, 
and  the  confusion  and  endless  strife  would  ensue  which 
are  so  forcibly  characterized  by  the  Supreme  Oourt,  in 
the  opinion  delivered  in  the  case  of  Buck  v.  Oolbath, 
before  cited. 

In  respect  to  the  application  made  at  the  conclusion 
of  the  assignee's  affidavit,  that '  this  Oourt  will  direct 
him  to  apply  to  the  State  Oourt,  so  that  he  may  be  act- 
ing in  that  Court  on  the  order  and  responsibility  of  this 
Oourt,  and  may  not  seem  voluntarily  to  have  gone  out 
of,  or  waived  any  reliance  upon,  the  jurisdiction  of  this 
Oourt— inasmuch  as  he  has  asked  and  obtained  from  this 
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Oonrt  an  order  providing  him  with  the  means  of  being 
admitted  to  prosecute,  in  his  own  name,  the  action  in 
the  State  Court,  and  enjoining  the  bankrupt  Olark  from 
opposing  his  application  to  the  State  Court  in  the  prem- 
ises, and  giving  him  leave  to  apply  to  the  State  Court 
for  such  order  in  the  action  as  he  should  be  advised  to 
apply  for,  and  inasmuch  as  he  has  applied  to  the  State 
Court  for  the  granting  of  the  order,  before  mentioned, 
discontinuing  the  action  in  that  Court,  and  dismissing 
the  complaint  therein,  ;it  seems  hardly  necessary  that 
this  Court  should  direct  him  to  apply  to  the  State 
Court. 

The  applications  are,  therefore,  denied. 


MARCH,   1870. 

IN  THE   MATTEE  OF  JOHN  E.  PENN  AND 

OTHEES,   BANEJIXJPTS. 

Practice. — Jubisdiction. — Dischargb. 

Where  creditors  of  inTolimtary  bankrnpts  applied  to  set  aside  the  adjudication  of 
bankruptcy,  on  the  ground  that  the  Court  had  no  jurisdiction  to  make  it,  by 
reason  of  the  absence  of  certain  jurisdictional  averments  in  the  petition,  the 
bankrupts  opposing  the  application : 

Bdd,  That  the  question  of  jurisdiction  could  not  be  raised  at  this  stage,  or  in  this 
way. 

That  the  creditors  could  oppose  the  application  of  the  bankrupts  for  discharges, 
on  the  ground  that  the  Court  had  no  jurisdiction  of  the  case,  if  they  saw  fit; 

That  a  discharge  granted  without  jurisdiction  is  void. 

Blatchfobd,  J. — In  this  case,  John  E*  Penn,  Charles 
V.  Culver  and  Lucien  H.  Culver,  both  individually  and 
as  members  of  the  firm  of  Culver,  Penn  &  Co.,  have 
been  adjudged  bankrupts.    Thomas  Hoge,  a  creditor 
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of  Charles  Y«  Oulver,  individually,  and  William  I&ay* 
mond,  a  creditor  of  the  said  firm,  and  also  a  creditor 
of  Charles  V.  Culver,  individually,  now  apply  to  the 
Court  to  set  aside  the  adjudication  of  the  bankruptcy 
of  the  said  firm,  and  of  Charles  Y.  Culver  and  Lucien 
H.  Culver,  on  the  ground  that  this  Court  had  no  juris- 
diction to  make  such  adjudication,  by  reason  of  the 
absence  of  certain  jurisdictional  averments  in  the 
petition.  The  petition  was  filed  by  Penn  against  the 
Culvers,  as  his  copartners,  and  prayed  that  the  copart- 
nership and  its  said  three  members  might  be  adjudged 
bankrupts.  An  order  to  show  cause  was  issued  against 
the  Culvers,  and  on  the  return  day  they  appeared  by 
attorney,  and  filed  a  written  consent  to  be  adjudged 
bankrupts  in  this  proceeding*  They  do  not  question 
the  adjudication.  On  the  contrary,  they  and  Penn,  on 
notice  from  the  said  creditors,  oppose  this  application. 

I  do  not  think  the  questions  sought  to  be  raised  by 
these  creditors,  can  be  raised  by  them  at  this  stage 
of  the  proceedings  or  in  this  way.  If  they  wish  to 
oppose  the  application  of  the  bankrupts  for  their  dis- 
charges, on  the  ground  that  this  Court  has  no  juris* 
diction  of  the  case,  they  can  do  so  when  the  time 
arrives,  as  was  done  in  the  case  of  In  re  LitUej  (S^ 
Benedict^  25,)  where  a  discharge  was  refused  on  such 
ground.  If  they  shall  not  so  oppose,  and  a  discharge 
shall  be  granted,  such  discharge,  if  granted  without 
jurisdiction,  will  be  void,  for,  by  section  34  of  the 
Act,  it  is  only  a  discharge  duly  granted  which  is  of 
any  avail.  A  discharge  granted  without  jurisdiction 
to  grant  it,  is  not  duly  granted,  and  is  no  discharge. 
It  is  unnecessary,  therefore,  to  pass  upon  the  questiona 
raised  and  discussed  on  the  hearing. 
The  motions  are  denied. 

B.  SeweU  and  A.  B.  McCalmont,  (of  Pennsylvania,) 
for  the  creditors. 

F.  N.  Bangs  and  L.  K.  MUler,  for  the  bankrupts. 
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THE  SOHOONBE  ELIZABETH  &  HELEN. 

Costs. — Witness'  Fees. 

Wiinwtf  fees  and  mileage  for  the  attendance  of  a  party  to  an  Admiralty  anit^ 
cannot  be  taxed  in  his  favor  against  the  other  party. 

This  case  came  up  on  an  appeal  from  the  clerk's  tax- 
ation of  costs.  The  cause  was  one  of  collision,  and 
resulted  in  a  decree  dismissing  the  libel  with  costs. 
The  claimants  sought  to  tax  against  the  libellant  wit- 
ness' fees  and  miljeage  for  one  of  the  claimants  who  had 
been  examined  as  a  witness  in  the  cause^  The  clerk  re- 
fused to  tax  it,  and  the  claimants  appealed. 

B.  D.  Benedict^  for  the  libellant. 

TT.  B.  BeebCj  for  the  claimants. 

Blatchfobd,  J.  In  view  of  the  provision  of  the  3d 
section  of  the  Act  of  February  26th,  1853,  (10  U.  S.  Stat. 
4a  Largej  168,)  that  the  ** amount  paid"  to  witnesses 
shall  be  taxed  and  be  included  in  and  form  a  portion  of 
a  decree  against  the  losing  party,  in  cases  where  costs 
are  recoverable  in  favor  of  the  prevaUing  party,  such 
amount  being  the  *' witnesses'  fees"  specified  in  the 
same  section,  and  of  the  provision  of  the  1st  section  of 
the  same  Act,  that  the  compensation  specified  in  that 
Act,  and  no  other,  shall  be  taxed  and  allowed  in  the 
Courts  of  the  United  States,  and  of  the  decision  made 
by  the  Supreme  Court  of  the  State  of  New  York,  at 
General  (Term,  in  the  Sixth  District,  in  January,  1865, 
in  Steere  v.  Miller,  (28  Haward^s  Pr.  Sep.,  266,)  and  by 
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the  Ciourt  of  Appeals  of  that  State,  in  the  same  case,  ux 
June,  1865,  (30  Id.,  7,)  upon  a  section  (§  311)  of  the 
Oode  of  Procednre  of  the  State  of  New  York,  not  differ- 
ing in  substance  from  the  provision  above  referred  to  in 
the  3d  section  of  the  Act  of  1853, 1  do  not  think  that 
the  claimants,  in  this  case,  can  recover  from  the  libel- 
lant,  as  part  of  the  taxable  costs  on  the  dismissal  of  the 
libel,  witness'  fees  or  mileage  for  the  attendance  of  one 
of  the  claimants  as  a  witness  in  the  cause.  The  deduc- 
tion of  $104  40,  made  on  that  account  from  the  bill  of 
costs,  by  the  clerk,  on  taxation,  was,  therefore,  proper^ 
and  the  taxation  is  affirmed. 


MARCH,  1870. 

m  THE  MATTBE  OP  GEOBGE  WOODWARD  & 

JULIUS  0.  WOODWABD. 

PRmLKOB   OF   COUNSKL. W1TNS8S. 

A  witnefls  who  claims  to  baTe  acted  as  counsel  for  a  bankrapt,  caosot,  on  that 
ground,  refuse  to  be  sworn  as  a  witness  in  the  bankruptcy  proceedings. 

Is  this  case,  the  assignee  for  the  bankrupt,  by  his 
counsel,  attended  before  the  Register,  and  one  William 
McKeag  attended  as  a  witness,  but  refused  to  be  sworn, 
on  the  ground  that  he  had  acted  as  counsel  for  the  bank- 
rupt, and  was  still  his  adviser. 

The  Segister  decided  as  follows :  ^'  The  right  to  re- 
fuse to  answer  a  question  on  the  ground  of  privilege, 
does  not  warrant  a  refusal  to  be  sworn  as  a  witness. 
The  privilege  cannot  be  interposed  until  a  question  is 
asked  which  invades  the  privileged 
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On  request  the  Begister  certified  the  question  to  the 
Court. 

Blatohford,  J.     The  decision  of  the  Begister  is 
correct. 


(Eastern  Jistrict  ai  gl^fe  &oth 
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THE  SHIP  QXJEEN  OF  THE  EAST. 
THE  BBIG  CALYPSO. 

Collision  in  New  York  Harbor.— Vessels  at  Anchor. — ^Foul 

Berth. 

The  hrig  C.  was  at  anchor  in  a  proper  place  in  New  York  Harbor.  The  ship  Q., 
also  at  anchor  there,  dragged  her  anchor,  the  wind  being  heavy  from  the  aouth- 
tonth-west,  and  the  tide  flood.  She  dragged  by  the  brig  and  brought  np 
aatem  of  her.  Shortly  after,  the  brig  began  to  drift  down  upon  the  ship.  It 
was  claimed  by  the  brig,  that  this  was  in  consequence  of  the  ship's  anchor 
catching  in  the  brig's  chain,  while  it  was  churned  by  the  ship  that  the  brig 
paid  out  her  chain.  When  the  tide  turned,  the  Teasels  swung  together,  injuring 
both  of  them. 

Edd,  That  the  brig  was  anchored  in  a  proper  place ; 

That  there  was  negligence  in  the  ship's  being  allowed  to  drag  her  anchor,  result- 
ing probably  from  the  master's  being  ashore  and  the  chief  mate  off  duty ; 

That,  if  the  ship's  chain  became  entangled  with  that  of  the  brig,  the  berth  was 
foul,  and  the  damages  must  be  held  to  be  the  result  of  that  negligence ; 

That  the  brig  was  entitled  to  room  enough  to  swing  in  safety  on  as  long  a  scope 
of  chain  as  was  necessary  to  prevent  her  from  dragging,  and  if,  to  prevent 
that,  she  did  pay  out  chain,  she  would  not  be  held  responsible  for  thereby 
coming  into  dangerous  proximity  with  the  ship ; 

■That  the  ship  was  in  either  event  liable  for  the  damages. 


104  EASTERN  DISTRICT  OF  NEW  YORK. 

The  Shfp  Queen  of  the  East    The  Brig  Calypso. 

Thbbb  were  cross  libels^  filed  by  the  respective 
owners  of  the  brig  and  ship  above  named,  to  recovw 
the  damages  occasioned  by  the  vessels'  coming  in  colli- 
sion in  the  harbor  of  New  York,  in  the  night  of  January 
2d,  1870. 

On  behalf  of  the  brig,  it  was  alleged  that  she  was 
lying  properly  anchored  off  the  Battery,  the  tide  being 
flood,  and  the  wind  blowing  heavily  from  Soath-South- 
west  when,  about  9  o'clock  in  the  evening,  the  ship 
dragged  her  anchors  and  dragged  by  the  brig,  bringing 
up  astern  of  her ;  that  it  was  then  found  that  the  ship's 
cable  had  become  foul  of  the  brig's  cable  ;  that  the  ship 
did  nothing,  though .  requested  to  clear  the  cables,  and, 
on  the  turn  of  the  tide,  the  vessels  swung  together,  in- 
juring the  vessels  seriously. 

On  behalf  of  the  ship,  it  was  alleged  that  she  was 
started  adrift  by  a  squall,  that  she  was  allowed  to  drift 
by  the  brig,  to  give  her  a  clear  berth,  and  brought  up 
astern  of  her ;  that  the  brig,  shortly  after,  began  to  pay 
out  chain  and  drift  down  upon  the  ship,  which  could  not 
pay  out  more  chain  herself,  because,  if  she  had,  she 
would  have  swung  against  a  pier ;  that  the  brig  drifted 
close  under  the  ship's  bows,  and  when  the  tide  turned* 
the  vessels  swung  together. 

For  the  brig,  Beehe^  Donahue  and  Coohe. 

For  the  ship,  Evwrts^  8<nahmayd  and  Choate. 

Bekbdict,  J.  It  appears  quite  plainly  from  the  evi- 
dence that  there  was  negligent  management  on  board 
the  ship,  in  permitting  her  to  drag  as  she  did^  owing 
doubtless  to  the  circumstance  that  the  master  was  on 
shore,  the  chief  mate  off  duty,  and  the  second  mate 
alone  in  command.  Accordingly,  if,  as  a  result  of  such 
negligence,  the  ship  was  placed  in  dangerous  proximity 
to  other  vessels  at  anchor  in  the  harbor,  she  must  bo 
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held  responsible  for  all  damages  arising  oufc  of  her  im- 
proper location. 

There  is  no  disputing,  upon  the  e\idence,  that  the 
brig  was  anchored  in  a  proper  place ;  that  the  precau- 
tions taken  by  her  to  prevent  dragging,  were  proper  and 
successful ;  that  those  on  board  of  her  were  watchful 
and,  when  the  ship  was  seen  dragging  towards  them  on 
the  flood  tide,  took  the  proper  steps  to  enable  her  to 
pass  in  safety ;  and  that»  when,  upon  the  turn  of  the 
tide,  the  ship  swung  down  upon  the  brig,  everything 
possible  to  be  done,  on  the  part  of  the  brig,  to  avoid 
damage,  was  done.  As  the  evidence  stands,  I  incline  to 
believe  the  statement  of  those  on  board  the  brig,  that 
the  ship,  in  dragging  past  them,  caught  their  chain,  and 
by  reason  of  that  entanglement,  the  brig  was  started 
towards  the  ship,  after  she  had  brought  up  under  the 
brig's  stem.  The  manner,  in  which  the  ship  is  stated  to 
have  passed  the  brig,  does  not  appear  to  me  improbable, 
when  the  currents  of  the  locality,  the  wind  and  the  tide, 
the  weight  of  the  ship  and  the  nature  of  the  bottom  are 
considered.  Nor  does  it  appear  impossible  that  the 
ship's  chain  and  anchor  should  have  become  entangled 
with  those  of  the  brig,  as  is  claimed  on  her  part. 
Oertainly,  the  impossibility  is  not  so  manifest  as  to  re- 
quire me  to  hold,  in  the  face  of  the  positive  denial  of 
eight  witnesses  from  the  brig,  that  the  brig's  chain  was 
paid  out  after  the  ship  brought  up  astern,  and  the  ves- 
sels, by  that  means,  brought  nearer  to  each  other.  If  It 
be  true  then,  that,  when  the  ship  ceased  to  drag,  she 
was  under  the  stem  of  the  brig  with  her  chain  entangled 
with  that  of  the  brig,  the  berth  was  foul,  and  the  dam- 
ages which  ensued  when  the  vessels  came  together  upon 
the  turn  of  the  tide,  must  be  held  to  be  the  result  of 
the  negligence  which  placed  the  ship  in  that  position. 
Furthermore,  I  am  of  the  opinion  that  the  ship  would 
be  responsible,  if  the  facts  were  as  claimed  in  her  behalf 
upon  the  hearing.    Under  the  admitted  circumstances, 
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the  brig  having  selected  a  proper  place  of  anchorage, 
was  entitled  to  room  to  swing  in  safety  npon  as  long  a 
scope  of  chain  as  might  be  necessary  to  prevent  her 
from  dragging,  and  if,  to  avoid  dragging,  she  was  com- 
pelled to  pay  out  chain  after  the  ship  had  brought  up 
under  her  stem,  and  where  a  nearer  approach  involved 
danger  of  collision  upon  the  turn  of  the  tide,  the  dam- 
ages arising  from  such  proximity  could  not  be  charge- 
able to  the  brig  as  resulting  from  any  neglect  on  her 
part,  but  must  be  held  to  have  arisen  from  that  neglect 
which  permitted  this  large  ship  to  drag  at  a  single  an- 
chor so  long  a  distance,  and  placed  her  under  the  stem 
of  the  brig  when  a  few  fathoms  change  in.  the  position 
of  the  brig  would  render  a  collision  imminent.  The 
decree  in  the  first  case  must,  therefore,  be  that  the  libel- 
lants  recover  of  the  ship,  ^*  Queen  of  the  East,"  the 
damages  by  them  sustained,  by  reason  of  the  collision 
in  question,  with  costs.  In  the  second  case,  the  libel 
against  the  brig  must  be  dismissed  with  costs. 


MARCH.  1870. 
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Collision  in  New  York  Harbor. — Foo. — Steamboat  and  Sloop. 

Where  a  steamboat  in  the  harbor  of  New  York  was  proceeding  in  a  dense  fof^, 
mnning  close  shut  off,  when  she  heard  a  fog  horn  off  her  starboard  bow  from  t 
sloop  which  was  working  by  sweeps,  from  an  unsafe  anchorage  in  the  Narrows, 
towards  the  east  shore  of  the  bay,  and  on  hearing  the  horn  the  engine  of 
the  steamboat  was  stopped,  bnt  was  not  backed,  and  she  was  allowed  to  drift, 
and  the  two  vessels  came  in  collision. 

Seld,  That  the  steamer  was  in  fault  for  not  backing;         \ 

That  the  sloop  was  not  in  fault  for  being  under  way  in  a  fog. 
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I  Benedict,  J. — On  the  afternoon  of  the  16th  of 
March,  1868,  the  steamboat  Matteawan  bonnd  from  New 
York  to  Key  Port,  was  proceeding  down  the  bay  in  a 
dense  fog,  and  the  sloop  Fame  was  working  by  sweeps 
from  an  unsafe  anchorage  in  the  Narrows  to  a  place 
of  greater  safety,  on  the  east  shore  of  the  bay.  There 
was  at  the  time  bnt  little  wind.  A  fog  horn  was  con- 
stantly blown  from  the  sloop,  and  a  whistle  constantly 
Bonnded  from  the  steamboat.  While  the  steamboat  was 
running  shut  off  close,  she  heard  the  sloop's  horn,  and 
her  engine  was  at  once  stopped,  but  no  stem  way  was 
given  her,  and  she  was  allowed  to  drift.  Shortly,  the 
doop  appeared  through  the  fog  a  very  short  distance 
away.  It  was  then  too  late  for  the  steamboat  to  avoid 
her,  and  so  the  vessels  came  in  contact.  As  to  these 
facts,  there  is  no  dispute,  but  on  the  part  of  the  claim- 
ant it  is  insisted  that  upon  these  facts,  under  the  ruling 
of  the  Circuit  Court  in  the  case  of  the  Sylph,  (4  BUUchf. 
C.  C.  p.  24),  there  can  be  no  recovery,  in  as  much  as  both 
vessels  had  undertaken  to  move  in  a  dense  fog. 

The  case  of  the  Sylph  was  a  case  of  collision  between 
two  steamboats,  in  a  fog,  where  both  vessels  stopped 
and  were  backing  at  the  blow.  The  Court  below  con- 
sidered, that  the  nature  of  the  blow  indicated  that  the 
Bylph  had  not  checked  her  way  as  much  as  possible,  and 
she  was  accordingly  in  fault.  The  Court  above,  however, 
held,  that  such  negligence  on  the  part  of  the  Sylph  could 
not  be  deduced  from  the  evidence,  and  added,  that  the 
Ooort  would  not  feel  bound  to  examine  into  conflicting 
testimony  with  great  closeness,  when  both  the  vessels 
had  deliberately  undertaken  to  navigate  the  bay  in  a 
dense  fog. 

Neither  the  adjudication  of  the  case  of  the  Sylph, 
nor  the  remark  of  the  Court,  which  I  have  quoted,  have 
any  bearing  upon  a  case  like  this.  Here  it  is  shown  by 
the  pilot  and  engineer  of  the  steamboat  that,  although 
they  were  running  in  a  dense  fog,  and  made  aware  of  the 
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presence  of  an  approaching  vessel  by  her  horn,  they 
omitted  to  give  their  vessel  stemway,  as  they  had  abun- 
dant opportunity  to  do,  but,  on  the  contrary,  allowed 
her  to  drift  down  upon  the  approaching  vessel,  and  so 
caused  the  collision.  In  a  fog,  a  steamboat  cannot^  un- 
der ordinary  circumstances,  take  any  chances ;  she  must 
exercise  all  the  precaution  possible,  and  it  was  a  clear 
duty  on  the  part  of  the  pilot  of  the  steamboat,  under 
the  circumstances,  on  hearing  the  horn  of  the  sloop, 
at  once  to  give  his  vessel  stemway,  instead  of  which 
he  allowed  her  to  drift,  and  she  thus  came  under 
the  bows  of  the  sloop.  This  negligence  must  render  her 
liable  for  the  damages  sustained  by  the  sloop.  Let 
a  decree  be  entered  accordingly,  with  an  order  of  refer- 
ence to  ascertain  the  amount. 


Benedict  dk  Benedict^  for  libellant. 


Beebe^  Donahue  dk  Cooke^  for  claimant 
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Sanilifttn  gistnrt  ai  |iefo  g0rh* 

APRIL,  1870. 

THE  STEAM-TUQ  J.  0.  GIBBES  AND  THE 
SOHOONEE  OAPEIOOIO. 

THE  STEAM-TUG  E.  W,  GOBGAS. 

COLLISIOH  AT  THS  AtLAKTIO   BaSIH. — TuGBOAT   AHD  ToW. — SPKID. 

Pabt  Owvkb. 

The  tog  Gibbee  was  towing  the  schooner  Capriecio  by  a  hawser  ont  of  the  Atlantic 
Basin.  The  tog  Gorges  was  towing  the  canal  boat  Webster,  Uahed  alongside, 
bto  the  Badn.  A  collision  oconrred  in  the  cnt  leading  into  the  Basin,  between 
Uie  eanai  boat  and  the  schooner.  H.,  the  owner  of  the  Webster,  filed  a  libel 
against  the  Gibbes  and  the  schooner,  to  recover  dsmsges  for  the  injury  received 
by  the  Webster.  8.,  the  charterer  of  the  Webster  and  carrier  of  her  cargo,  who 
was  a  part  owner  of  the  Gorges,  filed  a  libel  against  the  Gibbes  and  the  schooner, 
to  recover  damages  for  injury  to  the  cargo.  Z.,  tbe  owner  of  the  schooner, 
iOed  a  libel  against  the  Gorges,  to  recover  damages  for  the  injury  received  by 
the  schooner. 

Held,  That  the  collision  was  caused  by  fanlt  of  the  Gorges  in  coming  into  the  cat 
with  too  great  speed,  and  in  turning  into  it  at  so  short  a  distance  from  the  pier 
that  she  was  prevented  from  seeing  into  the  cut,  and  that  the  sonnd  of  her  whis- 
tle wss  intercepted  by  the  warehouses  on  the  pier,  and  so  was  not  heard  on 
board  of  the  Gibbesi 

That  the  first  two  libels,  therefore,  must  be  dismissed,  and  the  libellant  in  the 
third  action  must  have  a  decree. 

Whether  8.  could  have  recovered  against  the  Gorges,  of  which  he  was  part 
owner,  if  he  had  libelled  her,  quere. 

Blatchford,  J.  These  three  libels  grow  out  of  a  col- 
lision which  occurred  in  the  cut)  leading  from  the  Atlan- 
tic Basin,  at  Brooklyn,  into  the  East  river,  on  the  6th  of 
March,  1868,  in  broad  daylight,  between  nine  and  ten 
o'clock  in  the  morning,  on  a  clear  day.  The  steam-tug 
J.  0.  Gibbes  was  towing  the  schooner  Oapriccio,  by  a 
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hawser,  oat  of  the  Atlantic  Basin,  through  the  cut,  and 
the  steam-tog  E.  W.  Grorgas  was  towing  the  canal  boat 
H.  0.  Webster  into  the  basin  throogh  the  cut,  the  Web- 
ster being  lashed  to  the  port  side  of  the  Oorgas.  The 
Webster  had  on  board  over  7,900  bushels  of  com.  The 
Gorgas  and  the  Webster  were  on  their  way  from  the  iron 
elevator  at  the  foot  of  Degraw  street,  Brooklyn,  just 
above  the  Hamilton  Avenue  ferry  slip,  to  a  vessel  lying 
at  Laimbeer's  store  in  the  Atlantic  dock.  The  Webster 
came  into  collision  with  the  schooner,  the  former  being 
struck  at  a  point  about  sixteen  inches  abaft  her  stem,  on 
her  starboard  bow,  by  the  cutwater  of  the  schooner.  The 
effect  of  the  blow  was  to  crush  in  the  Webster  and  open 
her,  so  that  it  was  necessary,  in  order  to  save  her  firom 
sinking  in  deep  water,  to  beach  her  on  Grovemor's  Island, 
which  was  done.  Hurlbert,  as  owner  of  the  Webster, 
sues  the  Gibbes  and  the  schooner  for  $1,600  damages  to 
the  Webster.  St.  John,  as  charterer  of  the  Webster  at 
the  time,  and  the  carrier  of  the  com  with  which  she  was 
laden,  valued  at  $11,000,  sues  the  Oibbes  and  the  schooner 
for  $3,500  damages  to  the  com.  Zadro,  as  owner  of  the 
schooner,  sues  the  Gorgas  for  $500  damages  to  the 
schooner.  It  is  to  be  noted  that  neither  Hurlbert  nor 
St.  John  sues  the  Gorgas,  nor  does  Zadro  sue  the  Gibbes. 
St.  John  was  part  owner  of  the  Gorgas.  After  a  careful 
examination  of  the  evidence,  which  is  very  voluminous, 
I  have  come  to  the  conclusion  that  neither  the  Webster, 
nor  the  Gibbes,  nor  the  Oapriccio,  was  at  all  in  fault  in 
this  collision,  but  that  it  was  caused  wholly  by  the  fault 
of  the  Gorgas.  She  went  down,  on  a  strong  ebb  tide, 
at  too  great  a  rate  of  speed,  considering  the  close- 
ness of  her  proximity  to  the  western  pier  of  the  basin 
and  the  short  turn  she  would  have  to  make  to  enter  the 
cut.  The  warehouses  erected  on  the  pier  not  only  pre- 
vented her  whistles  from  being  heard  by  the  Gibbes,  but 
also  prevented  her  from  seeing  the  Gibbes    and   the 
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schooner,  until  it  was  too  late  for  her  to  control  her 
course  and  speed  so  as  to  avoid  the  collision.  The  same 
cause  that  prevented  the  whistles  of  the  Gorgas  from 
being  heard  by  the  Oibbes,  would  doubtless  have  pre- 
vented any  whistle  from  the  Gibbes  from  being  heard  by 
the  Gorgas.  At  all  events,  on  all  the  evidence,  I  am  un- 
able to  hold  that  the  failure  on  the  part  of  the  Gibbes  to 
whistle  was  a  fault  that  contributed  to  the  collision.  The 
Gibbes  was  going  at  a  very  slow  speed,  and  her  tow  had 
barely  entered  the  cut,  when  the  Gorgas  came  around 
the  upper  outer  comer  of  the  cut,  from  the  East  river, 
at  great  speed,  swept  along  by  a  strong  ebb  tide,  and  was 
carried  by  her  impetus  so  far  over,  that,  in  spite  of  all 
her  efforts  by  backing  her  engine,  she  barely  grazed  the 
Gibbes  and  dashed  the  starboard  bow  of  the  Webster 
against  the  stem  of  the  schooner.  As  the  Webster  was 
on  the  port  side  of  the  Gorgas,  and  the  Gorgas  herself 
was  not  struck  by  the  schooner,  she  must  have  carried 
herself  and  the  Webster  in  between  the  Gibbes  and  the 
schooner.  There  is  no  evidence  of  any  sheering  on  the 
part  of  the  schooner.  It  was  very  reckless  navigation  to 
go  down,  in  such  a  tide,  at  such  speed,  so  close  to  the 
pier,  with  the  view  into  the  cut  and  basin  obstructed. 
Prudence,  and  a  due  regard  to  her  own  safety  and  that  of 
vessels  coming  out  of  the  basin,  required  the  Gorgas, 
with  the  tide  and  her  speed  such  as  they  were,  to  go  out 
farther  into  the  East  river  and  head  into  the  cut  from  a 
point  where  she  could  have  some  view  into  the  cut,  and 
could  be  certain  that  the  sound  of  her  whistles  would 
not  be  intercepted  by  the  warehouses.  As  Hurlbert  has 
not  sued  the  Gorgas,  and  as  the  Gibbes  and  the  schooner 
were  not  in  fault,  his  libel  must  be  dismissed,  with  costs. 
St.  John  has  not  sued  the  Gorgas,  even  if  he  could  have 
recovered  against  her,  inasmuch  as  the  evidence  shows 
that  he  was  part  owner  of  her  and  was  on  board  of  her  at 
the  time.    His  libel  must  be  dismissed,  with  costs.   There 
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must  be  a  decree  in  favor  of  Zadro,  with  costs,  with  a 
reference  to  compute  the  damages  sustained  by  him. 

For  Hurlbert  and  St,  John  and  the  Gorgas,  T.  C.  T. 
Buckley. 

For  Zadro  and  the  Gapriccio,  W.  JS.  Be^e  and  C.  Don- 
ahue. 

For  the  Gibbes,  W.  J.  HasTcett. 
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THE     STEAMBOAT     NOETHFIBLD     AND    THE 

STEAM-TUG  HUNTEE. 

Collision  in  New  York  Harbob.— Steamboats  Crossing. — Wrong- 

FUL  Stopping. — Spebd. 

The  steam  tog  H.,  with  a  schooner  lashed  to  her  port  nde,  was  on  her  way  from 
Hoboken,  N.  J.,  to  a  place  sonth  of  Govemor^s  Idand.  The  steamboat  N.,  a 
ferry-boat  running  from  New  York  to  Staten  Island,  left  her  slip  at  Whitehall, 
and  swnng  around  with  the  ebb  tide,  on  a  port  helm,  changing  her  direction 
frY>m  south  to  south-west,  until  she  should  be  clear  of  Governor's  Island,  when 
her  course  would  be  about  sonth,  to  Staten  Island.  The  coarse  of  the  H.  was 
about  south.  The  N.  was  going  from  ten  to  twelve  knots  an  hour  and  the  H. 
about  two.  When  the  vessels  were  about  800  yards  apart,  the  H.,  without 
giving  any  agnal,  stopped  and  backed.  The  N.  wm  then  on  a  port  helm, 
intending  to  pass  under  the  stem  of  the  H.  As  soon  as  the  stopping  of  the  H. 
was  seen,  the  N.  put  her  helm  bard-«-port,  and  also  stopped  her  en^e  and  at- 
tempted to  reverse  it,  but,  owing  to  her  speed,  it  was  only  on  the  third  attempt 
that  the  engineer  was  able  to  get  the  engine  to  pass  the  centre.  The  engine 
made  one  or  two  turns  back  before  the  colliaion.  The  N.  struck  the  schooner 
in  the  side,  injuring  her  so  that -she  sank.  The  excuse  given  by  the  H.  for  stop- 
ping was,  that  the  elects  to  which  the  lines  that  held  the  schooner  were  ^ 
tened,  were  so  loose  that  it  was  feared  that  the  swell  caused  by  the  near  pas- 
sage of  the  N.  ahead  of  her,  where  it  was  supposed  the  N.  intended  to  pass, 
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would  hare  caused  the  breaking^  loose  of  the  schooner.    A  libel  was  filed  oa 

bdudf  of  the  schooner  against  both  steamboats. 
ffeU  That,  as  the  vessels  were  crossing,  and  the  N.  had  the  H.  on  her  starboard 

nde,  it  was  the  duty  of  the  H.  to  keep  on,  and  of  the  N.  to  keep  oat  of 

her  way. 
That  the  H.,  therefore,  was  in  fault  in  stopping  and  bacldng. 
That  the  excuse  set  up  by  her  for  so  doing  was  itself  a  fault.    She  had  no  busi- 
ness to  be  nayigatiiig  with  deets  so  loose. 
That  the  N.  was  not  in  fault  in  her  rate  of  speed,  that  being  shown  to  be  her 

usual  rate. 
That  she  had  the  right  to  assume  that  the  H.  would  keep  on,  and  to  shape  her 

own  course  so  as  to  pass  under  the  stem  of  the  H.,  if  the  latter  kept  on. 
That  the  stoppage  of  Uie  H.  was  the  cause  of  the  oollinon ;  and  that  the  inability 

on  the  part  of  the  N.  to  reverse  her  engine  before  she  did,  was  not  a  fitult 
That  the  H.  was  solely  liable  for  the  damage. 

Blatchtobd,  J. — This  is  a  libel  filed  by  the  owner  of 
the  three-masted  schooner  Hero,  against  the  side-wheel 
steamboat  Korthfield  and  the  screw  steam-tug  Hunter, 
to  recover  for  the  damages  sustained  by  him,  claimed  to 
amount  to  $4,500,  by  the  sinking  of  the  schooner,  with  a 
cargo  of  one  hundred  and  fifty-seven  tons  of  coal  on 
board  of  her,  which  she  was  transporting,  for  hire,  at 
the  time,  and  some  personal  effects  and  provisions  be- 
longing to  the  libellant,  the  whole  having  been  totally 
lost,  in  consequence  of  a  collision  which  occurred  be- 
tween the  schooner  and  the  I^orthfield,  on  the  morning 
of  the  18th  of  May,  1868,  between  ten  and  eleven 
o'clock,  at  a  point  between  the  Battery  and  Governor's 
Island,  in  the  harbor  of  the  city  of  New  York,  just 
where  the  East  river  forms  a  junction  with  the  North 
river.  The  schooner  was  in  tow  of  the  Hunter,  being 
lashed  to  the  port  side  of  the  Hunter,  and  was  on  her 
way  from  Hoboken,  in  New  Jersey,  where  she  had 
taken  on  board  her  cargo  of  coal,  to  a  place  below  and 
south  of  Governor's  Island,  there  to  be  left  by  the 
Hunter  and  anchored,  until  she  should  be  taken  in  tow 
by  another  and  more  powerful  steam-tug,  to  be  carried 
through  Hell  Gate,  on  her  way  to  New  Haven,  in  Oon- 
necticut,  whither  she  was  bound.    The  Northfield  was 

Bt.  Vol.  IV.- 
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on  her  way,  as  a  ferry-boat,  from  her  slip  at  Whitehall 
to  Staten  Island.     The  tide  was  strongly  ebb.     The 
Hunter  and  the  schooner  had  approached  near  to  the 
Battery,  and  were  in  the  Korth  river  ebb  tide,  heading 
down,  with  such  tide,  to  a  point  to  the  westward  of 
Ooyemor's  Island.    The  I^orthfleld,  as  she  came  out  of 
her  slip,  swung  around,  with  the  ebb  tide,  on  a  port 
helm,  so  as  to  pass  from  a  course  about  south  to  a 
course  about  south-west,  until  she  should  be  clear  of 
Governor's  Island,  and  then  make  her  course  about 
south,  to  Staten  Island.     The  course  of  the  schooner 
and  the  Hunter  were  about  south.    The  courses  of  the 
Hunter  and  the  Northfleld  were,  therefore,  approaching 
each  other  and  crossing  each  other,  and  they  ^ere  so 
near  to  each  other  as  to  involve  risk  of  collision,  if 
neither  should  make  any  movement  to  keep  out  of 
the  way  of  the  other.    Under  these  circumstances,  the 
Korthfleld  had  the  Hunter  on  her  own  starboard  side, 
and  it  was  the  duty  of  the  Korthfield,  under  Article 
14  of  the  Act  of  April  29th,  1864,  Vl3  TJ.  S.  Stat,  at  Large, 
60,)  to  keep  out  of  the  way  of  the  Hunter  and  the 
schooner.    It  was  equally  the  duty  of  the  Hunter,  under 
Article  18  of  the  same  Act,  to  keep  her  course.    The 
Northfield  was  going  at  a  speed  of  from  ten  to  twelve 
knots  an  hour  through  the  water.    The  Hunter  was  a 
weak  tug,  and  was  not  going  more  than  two  knots  an 
hour  through  the  water.    The  Northfleld  was  on  a  port 
helm  all  the  time  from  the  time  she  left  her  slip  up  to 
the  collision.    She  saw  the  Hunter  and  her  tow,  and,  ac- 
cording to  the  clear  testimony  of  those  in  charge  of  her, 
recognizing  her  duty  to  keep  out  of  the  way,  ported  her 
helm,  to  a  sufficient  extent,  in  view  of  her  own  speed  and 
of  the  progress  which  she  saw  the  Hunter  and  her  tow 
were  making,  to  enable  her  to  pass  safely  under  the 
stem  of  the  Hunter  and  her  tow.    She  was  thus  swing- 
ing  all  the  whUe  from  the  south  towards  the  west,  with 
her  head.    When,  however,  the  Hunter  and  her  tow 
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were  about  three  hundred  yards  distant  from  the  iNorth- 
fieldy  the  Hunter,  instead  of  keeping  her  course,  stopped 
her  engine.    The  moment  this  waa  seen  by  the  iNorth- 
field,  her  engine  was  slowed  and  stopped,  and  an  effort 
was  made  to  reverse  it,  and  her  helm  was  put  hard  to 
port.    The  engine  of  the  Hunter,  after  being  stopped, 
was  backed,  and  then  started  ahead  again  before  the 
collision.    The  speed  of  the  !N^orthfleld  was  so  great, 
when  her  engine  was  stopped,  that,  when  her  engineer^ 
on  receiving  two  bells  to  back,  gave  steam  to  back,  the 
resistance  of  the  water  to  the  wheels  prevented  the 
engine  from  backing  over  the  centre,  and  he  gave  a 
quarter  of  a  turn  ahead,  and  then  gave  steam  to  back  a 
second  time,  and  the  engine  again  refused  to  pass  the 
centre  in  backing,  and  he  gave  a  quarter  of  a  turn  ahead 
a  second  time,  and  then  gave  steam  to  back  a  third 
time,  and,  on  this  trial,  the  centre  was  passed  in  backing, 
and  her  engine  made  one  or  two  revolutions  backward 
before  the  collision,  but  her  speed  was  not  materially 
diminished,  and  her  stem  struck  the  port  side  of  the 
schooner  just  forward  of  the  schooner's  mizzen  rigging, 
and  not  over  thirty  feet  from  the  schooner's  stern,  and 
cat  a  hole  through  her  side  and  penetrated  some  dis- 
tance into  her  cargo  of  coal,  from  the  effects  of  which 
blow  she  soon  sank. 

It  is  quite  clear,  from  the  testimony  of  those  on  board 
of  the  Hunter,  that,  if  the  Hunter  had  not  stopped  at  all, 
bnt  had  kept  her  course,  the  Korthfleld  would  have 
passed  safely  under  the  stem  of  the  schooner  and  the 
Hunter.  The  stopping  by  the  Hunter  was  the  cau^a 
causans  of  the  collision.  The  excuse  set  up  by  the 
Hunter,  in  her  answer,  for  stopping,  is,  that  the  schooner 
was  attached  to  the  Hunter  by  lines  fastened  to  elects 
on  the  schooner,  which  elects  the  owner  and  claimant  of 
the  Hunter,  who  was  on  board  of  her  at  the  time,  was 
fearful  would  loosen  if  any  extra  strain  should  come 
upon  them,  and  let  the  sdiooner  go  adrift;  that,  al- 
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thoagh  the  probabilities  were  tl^t,  if  both  vessels  had 
kept  on  their  respective  courses,  there  would  have  beeu 
no   collision,  and  the  Northfield  would   have   passed 
ahead,  yet  such  courses  would  have  brought  the  vessels 
in  such  close  proximity  as  to  render  it  probable  that  the 
waves  made  by  the  Korthfield  would  have  broken  the 
schooner  adrift ;  and  that,  with  a  view  to  save  any  such 
result,  and  to  prevent  any  possible  contingency  of  a 
collision,  the  Hunter  was  stopped,  to  allow  the  !North- 
field  to  pass  ahead  a  proper  distance.    It  is  quite  appa- 
rent, from  the  evidence,  that  those  on  board  of  the 
schooner  and  those  on  board  of  the  Hunter  entirely 
mistook  the  purpose  of  those  in  charge  of  the  North- 
field.    The  Northfield,  from  the  x>osition  of  her  slip, 
headed  to  the  south,  as  she  came  out  of  it,  and,  as  she 
swung  around,  from  the  south  towards  the  west,  on  a 
port-helm,  her  heading  would,  up  to  a  certain  time,  if  her 
keel  had  been  projected  forward  in  a  straight  line,  have 
carried  her  across  the  bows  of  the  Hunter  and  her  tow 
But,  the  swinging  of  the  Northfield,  up  to  the  time  the 
Hunter  stopped,  was  gradual,  based  upon  the  visible 
movement  of  the  Hunter  forward,  and  upon  the  speed 
of  the  Northfield,  and  those  in  charge  of  the  Hunter^ 
knowing  that  it  was  the  duty  of  the  Northfield  to  keep 
clear  of  the  Hunter,  ought  not  to  have  assumed  that  the 
Northfield  was  intending  to  pass  ahead  of  the  Hunter^ 
rather  than  astern  of  her.    In  so  assuming,  they  toc^ 
the  risk  of  being  wrong  in  the  assumption.    They  were 
wrong,  in  fact,  as  it  is  clear,  on  the  proofis,  that  the 
Northfield  always  intended,  and  all  the  time  mancenvred 
so  as,  to  pass  under  the  stern  of  the  Htinter.    That,  oa 
the  evidence,  was  the  proper  course  for  her,  and  it  would 
have  been  recklessness,  involving  fault  and  condemn- 
ation, in  case  of  a  collision,  if  she  had  attempted  to  pass 
ahead  of  the  Hunter.    The  stopping  of  the  Hunter  did 
not  occur  in  articulo  periouli.    When  she  stopped,  thae 
was  no  risk  of  collision,  in  fact,  if  no  obstacle 
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to  be  interposed  in  the  way  of  the  Korthfleld,  as  she  was 
swinging.  But,  when  the  !Northfleld  was  about  three 
hundred  yards  distant,  the  Hunter  stopped,  and  then 
backed,  as  has  been  described,  forcing  upon  the  Korth- 
field  the  necessity  of  porting  still  more,  and  of  stopping 
and  reversing.  This  was  a  fault  in  the  Hunter,  con- 
tributing to  the  collision.  The  excuse  set  up  by  her  in 
regard  to  the  loose  elects  on  the  schooner,  is,  also,  in  it- 
self a  fault.  The  evidence  shows  that  the  Hunter 
stopped  twice  on  her  way  over  from  Hoboken,  in  con- 
sequence of  the  looseness  of  the  elects,  in  order  to 
avoid  getting  too  near  to  the  swell  created  by  other 
steamers.  It  was  a  fault  in  her  to  tow  the  schooner  by 
lines  fastened  to  elects  on  the  schooner  that  were  so 
dangerously  loose,  as  to  make  it  necessary  for  her  to 
stop  where  she  did,  and  thus  get  into  the  way  of  the 
Iforthfield.  There  can  be  no  doubt  that  the  Hunter  was 
in  fault  and  resi>onsible  for  this  collision. 

There  was  nothing  in  the  mancBuvring  of  the  Korth- 
field  up  to  the  time  the  Hunter  stopped  her  engine,  that 
can  be  alleged  as  a  fault  in  the  iNorthfleld.  She  shaped 
her  course,  from  the  time  she  first  saw  the  Hunter,  so  as 
to  pass  under  the  Hunter's  stem,  and  would,  on  the 
evidence,  have  done  so,  had  the  Hunter  not  stopped. 
Thrown  into  embarrassment  by  the  stopping  of  the 
Hunter,  the  Korthfield  put  her  helm  immediately  hard  a- 
port,  and  stopped  her  engine,  and  made  the  attempts  to 
reverse  it,  before  mentioned.  Was  she,  in  any  respect, 
in  fault,  from  the  time  the  Hunter  stopped?  It  is  al- 
leged that  she  ought  then  to  have  starboarded,  and 
passed  ahead  of  the  Hunter  and  her  tow,  and  between 
them  and  Governor's  Island.  But,  it  must  be  remem- 
bered, that  she  was  at  the  time  swinging  on  a  port 
helm,  and  it  seemed  to  those  in  charge  of  her,  that  she 
was  more  likely  to  avoid  hitting  the  schooner  by  put- 
ting her  helm  hard  a-port,  than  by  starboarding.  Al- 
though the  Hunter  stopped  her  engine,  and  backed. 
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yet  she  and  her  tow  were  being  carried  to  the  sonthby  a 
strong  tide,  and,  as  it  was,  the  Northfield,  notwithstand- 
ing the  delay  cansed  by  her  unsaccessfnl  attempts  to 
get  her  engine  over  the  centre  in  reversing,  failed  to 
escape  hitting  the  schooner  by  bnt  a  few  feet  compara- 
tively.  The  Northfield  is,  I  think,  if  necessary,  entitled 
to  the  benefit  of  the  role,  that  the  movement  forced 
niK>n  her,  by  the  sndden  and  onannonnced  stopping  of 
the  engine  of  the  Hnnter,  when  the  Northfleld  and  the 
schooner  were  at  so  short  a  distance  apart,  is  not  to 
be  impnted  to  the  !N'orthfieId  as  a  fanlt,  even  though  it 
may  have  been  a  mistaken  movement.  Knowing  that 
it  was  the  duty  of  the  Northfield  to  avoid  her,  the 
Hunter  yet  gave  no  signal,  by  whistling  or  otherwise, 
that  she  proiK>sed  to  pass  under  the  Northfield's  stem. 
The  Northfleld  was  entitled,  under  her  resiK>nsibility 
to  keep  clear  of  the  other  vessels,  to  the  unembarrassed 
choice  of  the  means  of  doing  so.  The  Hunter  inter- 
fered with  that  choice,  when  it  had  been  properly  ex- 
ercised by  the  Northfleld,  as  the  Ck)urt  flnds,  and  in- 
terfered with  it  at  so  late  a  moment  that  a  collision 
was  inevitable.  But,  all  that  the  Northfleld  could  then 
do  to  avoid  the  collision,  or  lighten  the  effect  of  the 
blow,  was  done.  That  her  engine  twice  failed  to  pass 
the  centre  in  being  reversed,  and  that  she  was  obliged 
twice  to  take  a  quarter  of  a  turn  ahead,  in  order  to  pass 
the  centre  in  reversing,  was  no  &ult  in  the  Northfleld. 
There  was  no  defect  in  her  engine.  Obliged  to  stop 
short  at  her  forward  speed,  by  the  sudden  stopping 
of  the  Hunter,  the  Northfleld  had  on  such  headway 
that  the  resistance  of  the  water  to  her  paddles,  when 
they  were  stopped,  was  too  great  to  be  overcome  by  the 
application  of  the  steam  in  the  reverse  direction,  until 
her  headway  was  sufficiently  slackened  to  make  the 
resistance  of  the  water  to  the  paddles  less  than  the 
power  of  the  steam.  But  this  predicament  of  the 
Northfleld  was  wholly  the  fault  of  the  Hunter.    The 


APRIL,  1870.  119 


The  Steamboat  Korthfield  and  The  Steam-tog  Hmiter. 

Northfleld  used  all  the  means  at  her  command.  Taking 
the  two  turns  ahead  was  not  Improper,  and,  in  fact, 
was  successful,  as  appears,  in  securing  the  reversing, 
when,  without  that,  it  is  probable,  according  to  the 
evidence,  that  the  Korthfleld  would  not  only  have  sunk 
the  schooner  but  would  have  injured  the  Hunter.  The 
only  possible  allegation  that  could  be  made  against 
the  Korthfleld  would  be,  that  her  actual  speed  before 
the  Hunter  stopped  was  too  great.  But  it  was  her  usual 
speed,  the  weather  was  clear,  there  was  no  fog^  she  saw 
the  Hunter  and  her  tow,  and  the  evidence  establishes 
that  there  would  have  been  no  collision,  if  the  Hunter 
had  not  stopped.  Kothing  is  shown  to  establish  that 
the  speed  of  the  Korthfleld,  up  to  the  time  the  Hunter 
stopped,  was  greater  than  it  should  have  been.  Un- 
doubtedly, if  it  had  been  enough  less  than  it  was,  to 
have  secured  the  stoppage  of  the  entire  headway  of  the 
Northfield,  with  the.  manoBuvres  in  fact  adopted  by  her, 
after  the  Hunter  stopped,  and  before  the  collision,  there 
would  have  been  no  collision,  or  its  consequences  would 
have  been  slight.  But  this  by  no  means  authorizes  a 
conclusion,  that  the  speed  of  the  Korthfleld  was  greater 
than,  in  view  of  all  the  facts,  she  was  entitled  to  main- 
tain, up  to  the  time  the  Hunter  stopped. 

On  the  whole  case,  the  libel  must,  as  against  the 
Northfield,  be  dismissed,  with  cost^,  and  the  libellant 
must  recover,  against  the  Hunter,  the  damages  sus- 
tained by  him,  by  the  collision,  with  costs. 

James  C.  Carter ^  for  the  libellant. 

Beehe^  Donohue  <&  Cooke^  for  the  Hunter. 

Charles  A.  BapaUo^  for  the  Korthfleld. 
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Collision  ik  thb  Sound. — Steamer  and  Schooner. — Courses 

SUOHTLT  CrOSSINO. — ChANOE  OF   CoURSX  IN   ExTREMIS. 

The  schooner  C.  was  in  Long  Island  Sound,  heading  West,  wiih  the  wind  East, 
and  sailing  wing  and  wing,  with  lights  properly  set  and  burning.  The  night 
was  dark,  but  without  fog  or  haze.  The  steamer  M.  was  heading  East  three 
quarters  South,  going  8  or  10  miles  an  hour.  The  green  light  of  the  schooner 
was  seen  from  half  a  point  to  a  point  on  the  steamer's  starboard  bow.  The 
steamer  ran  on  till  the  schooner  was  about  800  yards  off,  when  her  wheel 
was  starboarded,  and  her  head  was  swung  to  port  about  a  point  and  a  half,  and 
she  was  steadied  on  a  course  East  by  North  half  North.  The  sdiooner^s 
green  light  suddenly  became  inyisible,  and  the  ressels  came  together,  the 
steamer  striking  the  schooner  on  her  port  side^  about  amidshipe.  The  engine 
of  the  steamer  was  stopped  and  backed  as  soon  as  the  green  light  became  ia- 
Tisible. 

Seld,  That,  if  the  disappearance  of  the  green  light  had  been  caused  by  the 
Bchooner^s  haying  changed  her  course,  under  those  circumstances,  such  change 
would  not  have  been  a  fault  on  the  part  of  the  schooner ; 

That^  on  the  evidence,  she  did  not  change  her  course,  and  the  disappearance  of  the 
green  light  was  caused  by  the  steamer's  crossing  the  line  of  direction  of  the 
schooner ; 

That  the  steamer  should  have  starboarded  earlier  or  not  at  all; 

That  she  was  solely  in  fault. 

Blatghfobd,  J.  This  libel  is  filed  by  the  owners  of 
the  schooner  Oosmos,  which  was  snnk  and  totally  lost, 
with  a  cargo  of  lime  in  barrels,  being  carried  on  freight 
by  her  from  Bockland,  Maine,  to  the  city  of  Kew  York, 
throngh  a  collision  which  took  place  between  her  and 
the  steamer  Metis,  between  1  and  2  o'clock,  A.  M.,  on 
the  4th  of  September,  1868.  The  collision  occurred  in 
Long  Island  Sound,  off  Plum  Island.  The  Metis  was  a 
screw  steamer,  bound  from  Kew  York  to  Providence. 
The  wind  was  about  due  East,  and  blowing  an  eight  knot 
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breeze,  at  which  rate  the  schooner  was  going  about 
dead  before  the  wind.  The  night  was  dark,  but  without 
fog  or  haze,  and  a  vessel  could,  irrespective  of  her 
lights,  be  seen  at  the  distance  of  at  least  half  a  mile. 
The  schooner  had  set,  her  mainsafl,  foresail,  jib,  flying 
jib  and  main  gaff-topsail,  and  was  heading  West. 

The  answer  of  the  Metis,  recognizing  her  duty  to 
keep  out  of  the  way  of  the  schooner,  sets  up,  that  the 
Metis  was  on  her  course,  heading  nearly  due  East ;  that 
those  in  charge  of  her  discovered  the  schooner  at  a 
distance  of  about  three  quarters  of  a  mile,  bearing  about 
a  point  off  the  starboard  bow  of  the  Metis ;  that  only 
the  green  light  of  the  schooner  was  seen ;  that  this  in- 
dicated that  the  schooner  was  on  a  course  to  the  south- 
ward of  the  Metis ;  that  no  red  light  of  the  schooner 
was  seen;  that  the  Metis  continued  on  her  course, 
merely  putting  her  wheel  to  starboard  a  little,  so  as  to 
give  the  schooner  plenty  of  room,  but  keeping  the 
schooner's  green  light  plainly  in  view  all  the  time,  and 
seeing  no  red  light  on  the  schooner ;  that  the  steamer 
continued  running  so,  until  the  vessels  had  approached 
very  near  to  each  other,  and,  as  near  as  could  be  judged, 
within  about  100  to  150  yards,  at  which  time  there  was  a 
wide  berth  for  the  vessels  to  pass  each  other,  if  each 
kept  her  course,  when  suddenly  the  schooner's  green 
light  became  invisible,  and  she  made  a  complete  change 
of  her.  course,  bringing  her  across  the  bow  of  the  Metis ; 
and  that  thereupon  the  engine  of  the  Metis  was  stopped 
and  backed,  but  it  was  impossible  to  avoid  the  collision, 
and  the  Metis  struck  the  schooner  about  amidships  on 
the  port  side. 

This  defence  is  thus  put  wholly  on  the  alleged  change 
of  course  in  the  schooner.  It  is  to  be  noted  that  the 
answer  puts  the  green  light  of  the  schooner  only  a  point 
on  the  starboard  bow  of  the  Metis,  when  discovered ; 
that  the  Metis  does  not  claim  to  have  done  anything 
except  starboard  a  little ;   that  there  is  no  allegation 
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that,  by  such  starboarding,  the  green  light  of  the  schooner 
was  at  all  opened,  or  thrown  any  more  to  the  starboard ; 
and  that  the  allegation  of  a  change  of  course  in  the 
schooner  is  based  on  the  fact  that  her  green  light  be- 
came invisible. 

The  evidence  on  the  part  of  the  Metis  shows,  that 
she  was  running  on  a  course  East  three  quarters  South, 
when  the  schooner  was  sighted,  sailing  winged  out, 
about  from  half  a  point  to  a  point  on  the  starboard  bow 
of  the  Metis ;  that,  notwithstanding '  the  schooner  was 
thus  made  out  nearly  ahead,  and  was  seen  to  be  winged 
out,  and,  therefore,  moving  with  the  full  force  of  a  wind 
dead  aft,  and  the  Metis  was  going  at  the  rate  of  8  to  10 
knots  an  hour,  the  Metis  ran  on,  making  no  change,  un- 
til she  had  approached  to  within  some  300  yards  of  the 
schooner,  when  her  wheel  was  starboarded  and  her  head 
was  swung  to  port  about  a  point  and  a  half,  and  she  was 
then  steadied  on  her  course  at  East  by  North  half 
North ;  and  that,  after  all  this,  the  schooner  bore  only 
from  one  to  two  points  on  the  starboard  bow  of  the  Metis. 
This  shows  that  the  starboarding  of  the  Metis  had  no 
substantial  effect  in  the  way  of  throwing  the  schooner 
more  on  the  starboard  bow  of  the  Metis,  but  that  the 
Metis  really  ran  at  the  schooner.  As  the  Metis  was 
heading  East  three  quarters  South,  and  the  schooner 
was  heading  West,  the  courses  of  the  two  vessels  were 
in  fact  crossing.  The  error  of  the  Metis  is  shown  in 
her  answei^,  by  the  statement,  that,  as  she  saw  only  the 
green  light  of  the  schooner,  and  saw  that  a  point  on  her 
starboard  bow,  she  concluded  that  the  schooner  was  on 
a  course  to  the  southward  of  the  Metis,  that  is,  that 
their  forward  courses  were  not  crossing  courses.  Hence, 
as  her  answer  says,  she  did  nothing  but  put  her  wheel 
to  starboard  a  little,  thinking  that  all  was  safe  so  long 
as  the  green  light  of  the  schooner  was  kept  in  sight  to 
the  starboard. 

The  testimony  of  the  mate  of  the  schooner,  who  was 
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at  her  wheel,  corroborates  this  view  of  the  movements 
of  the  Metis.  He  says,  that,  on  the  steamer's  being  re- 
ported, by  the  lookout,  as  ahead,  he  looked,  and  saw  her 
red  light,  and  her  forward  and  after  white  lights  ;  that 
the  forward  white  light  was  a  little  to  the  port  from  him 
of  the  after  white  light ;  and  that  this  view  continued 
until  just  before  the  collision,  when  the  red  light  of  the 
steamer  disappeared,  and  her  green  light  came  into  view, 
and  her  forward  white  light  went  more  to  the  starboard 
of  him  than  her  after  white  lig)it.  This  shows  that  the 
courses  of  the  vessels  were  crossing,  and  that  the  Metis 
did  not  starboard  until  she  was  close  upon  "the  schooner, 
and  substantially  ran  directly  at  her. 

Now,  if,  under  these  circumstances,  the  schooner, 
nmning  thus  rapidly  before  the  wind,  and  seeing  a  large 
steamer  coming  upon  her  without  making  any  movement 
to  avoid  a  collision,  had,  in  alarm,  changed  her  course 
in  the  jaws  of  danger,  at  a  distance  off  from  the 
steamer,  which,  at  the  combined  speed  of  16  miles  an 
hour,  would  be  traversed  in  a  space  of  less  than  40 
seconds,  or  according  to  the  answer,  of  not  over  20 
seconds,  such  change  could  not  be  imputed  to  her  as  a 
fault. 

But  I  am  satisfied  that  there  was  no  change  of  course 
by  the  schooner.  The  green  light  of  the  schooner  dis- 
appeared, because  the  Metis  crossed  the  projection  for- 
ward of  the  schooner's  course.  It  did  not  disappear 
until  after  the  Metis  had  starboarded  and  steadied.  She 
did  not  begin  to  starboard  until  she  had  got  within  300 
yards  or  so  of  the  schooner.  She  must  have  nearly  lost 
the  green  light  when  she  starboarded.  Her  starboard- 
ing caused  the  green  light  to  keep  in  view  a  little  longer, 
while  she  was  really  running  straight  at  the  schooner. 
Then,  as  the  forward  course  of  the  schooner  carried  her 
green  light  out  of  sight,  the  Metis,  running  on,  struck 
the  port  side  of  the  schooner  forward  of  her  main  rig- 
ging, angling  aft.  This  produced  the  impression  on 
board  of  the  Metis,  that  the  schooner  had  changed  her 
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conrse,  and  had  run  across  the  bows  of  the  Metis,  at  a 
time  when  otherwise  the  schooner  would  have  gone  clear, 
to  the  southward  of  the  Metis.  But  the  fact  was,  that  the 
Metis  actually  ran  across  the  course  of  the  schooner, 
from  north  to  south,  and  then,  as  the  result  of  her  star- 
boarding, ran  into  the  port  side  of  the  schooner.  If  she 
had  starboarded  earlier,  or  had  not  starboarded  at  all, 
when  she  did  starboard,  there  would  probably  have  been 
no  collision.  In  the  former  case,  she  would  have  passed 
to  the  northward,  and  in  the  latter  case  to  the  southward, 
of  the  schooner. 

The  evidence  is  satisfactory,  that  the  schooner  had 
her  proper  lights  set  and  burning.  Even  if  she  had  no 
red  light  burning,  as  is  claimed  by  the  Metis,  the  ab- 
sence of  it  could  not  have  contributed  to  the  collision. 
She  kept  her  course  at  all  times  from  the  time  she 
sighted  the  Metis,  and  she  had  a  proper  and  competent 
lookout,  who  saw  and  reported  the  lights  of  the  Metis 
at  some  two  miles'  distance.  It  being  the  duty  of  the 
Metis  to  avoid  the  schooner,  it  is  for  her  to  establish  a 
change  of  course  by  the  schooner.  As  the  change 
claimed  is  one  that  would  have  brought  the  schooner's 
head  to  about  northwest,  the  Metis  running  east  by 
north  h^f  north,  and  the  wind  being  east,  it  follows  that, 
if  the  schooner  had  ported  to  make  such  change,  both 
of  her  booms  would  have  gone  to  port,  and  her  jibs 
would  have  filled  to  port.  But  the  evidence  is  satisfac- 
tory, that,  up  to  the  actual  blow,  her  main  boom  was  off 
to  starboard;  and  her  fore  boom  to  port,  and  her  jibs 
were  hanging  amidships,  not  filled. 

There  was  no  fault  on  the  part  of  the  schooner,  and 
the  Metis  was  solely  in  fault  in  the  collision.  There 
must  be  a  decree  pronouncing  her  liable  for  the  damages 
caused  to  the  libellants  thereby,  with  costs,  and  ordering 
a  reference  to  ascertain  such  damages. 

E.  H.  Owen  and  B.  D.  Benedict^  for  the  libeUants. 

J.  H.  Choate,  for  the  claimants. 
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BANKETJPT. 

Proof  of  Dsbt — ^Promissort  Note, 

A  proof  of  debt,  founded  on  a  promissory  note,  is  defective  if  it  does  not  set  forth 
the  consideration  of  the  note,  and  whether  any  payments  haye  been  made  on 
it 

The  register,  to  whom  a  proceeding  in  bankruptcy  has  been  referred,  is  not  bound 
to  file  a  deposition  for  proof  of  debt,  taken  and  certified  to  before  another  regis- 
ter, wliich  does  not  appear  to  him  to  be  in  conformity  with  law ;  but,  if  an  issue 
of  law  or  fact  arises  thereupon,  he  should  adjourn  it  into  C!ourt,  under  §  4  of  the 
Bankruptcy  Act 

In  this  case,  the  register  certified  two  questions  to  the 
Court.  A  deposition  for  a  proof  of  debt  was  transmitted 
to  him  by  another  register.  The  debt  was  a  promissory 
note,  but  the  consideration  of  the  note  was  not  stated  in 
the  deposition,  nor  was  it  stated  whether  any,  and,  if  any, 
what  payments  on  it  had  been  made.  The  register  con- 
sidered the  deposition  defective,  and  returned  it  for 
amendment.  The  creditor  claimed  that  the  register  was 
bound  to  receive  the  deposition  and  file  it,  of  course,  and 
he  also  insisted  that  the  deposition  was  sufficient,  under 
the  22d  section  of  the  Bankruptcy  Act.  The  register 
thereupon  certified  to  the  Oourt  the  two  following  ques- 
tions :  1.  Was  the  deposition  sufficient,  without  setting 
forth  the  consideration  of  the  not«,  and  without  stating 
whether  any,  and,  if  any,  what  payments  on  it  had  been 
made  ?  2.  Is  the  register,  to  whom  the  matter  has  been 
referred,  bound  to  receive  and  ffle  a  deposition  for  proof 
of  debt,  taken  and  certified  before  another  register, 
whether  the  same  shall  appear  to  him  to  be  in  conform- 
ity with  the  law  or  otherwise  ? 
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Blatchfobd,  J.  The  first  question  is  answered  in 
the  negative. 

The  second  question  is  answered  in  the  negative.  The 
register,  acting  as  the  Court,  is,  under  §  22,  to  reject  all 
claims  not  duly  proved,  but,  if  an  issue  of  law  or  of  fact 
is  raised  and  contested  thereon  by  any  party  to  the  pro- 
ceedings, the  course  prescribed  by  §  4,  in  regard  to  ad- 
journing the  question  into  Court  for  decision  by  the 
Judge,  must  be  pursued. 
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AND   HEEMAK   HEEEMAN. 

Proof  of  Debt. — Postponed  Claim. 

A  proof  of  a  claim,  which  has  been  postponed  by  the  register  nntil  after  the  elec- 
tion of  an  assignee,  is  then  to  be  treated  as  if  it  had  not  been  tendered  before 
the  election  of  the  assignee. 

In  this  case,  the  register,  at  the  first  meeting  of  cred- 
itors, postponed  certain  claims  till  after  the  election  of 
the  assignee.  After  the  election  the  proofs  were  again 
presented.  The  question  arose  how  such  proofs  should 
be  treated,  and  the  register  certified  it  to  the  Court. 

Blatohfoed,  J.  The  proof  of  claim,  when  now  ten- 
dered, is  to  be  treated,  in  all  respects,  as  if  it  had  not 
been  tendered  before  the  election  of  assignee  and  post- 
poned. 
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THE  SHIP  E.  0.  SOEAKTON, 

Pbaotice  in  Admiralty. — Ezobptioks  to  Commissioner's  Report. 

The  propriety  of  the  action  of  a  commissioner,  to  whom  it  has  been  referred  to 
ascertain  the  damages  in  a  collision  case,  in  refusing  to  allow  a  person  to  be 
Bwom  to  contradict  testimony  prey ionsly  giyen,  cannot  be,  raised  by  an  excep- 
tion to  the  report,  but  must  be  raised  by  an  application  to  the  Court  before  the 
report  is  made. 

This  case  came  up  on  an  exception  to  the  report  of  a 
commissioner,  to  whom  it  was  referred  to  ascertain  and 
compute  the  dama^ges  in  a  case  of  collision. 

Blatckfobd,  J.  The  exception  is  disallowed*  The 
question  of  the  propriety  of  the  action  of  the  com- 
missioner, in  refusing  to  allow  a  person  to  be  sworn  to 
contradict  testimony  previously  given,  cannot  be  raised 
by  an  exception  to  the  report  of  the  commissioner.  It 
ought  to  have  been  raised  by  an  application  to  the  Oourt, 
before  the  report  was  made,  to  direct  the  commissioner 
to  allow  the  person  to  be  sworn.  (The  Oolumbus,  Ah- 
iotffs  Adm.  Bep.j  37;  Tyler  v.  Simmons,  6  Paige^  127; 
Schwarz  t?.  Sears,  Walker* s  Chy.  Bep.^  19 ;  Ward  v.  Jew- 
ett,  Jd.,  45 ;  Troy  Iron  and  Kail  Factory  v.  Coming,  6 
BkOchf.  C.  a  i2.,  328,  333. 
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\  *  APRIL,  18T0. 

THE    SHIP   SHAKSPEAEB. 

Collision  off  Babneoat. — Sailing  Vessels. — Pobtinq  in  Ignorance. 
— Change  of  Course  in  Extremis. — Lookout.-^Lights. 

The  schooner  A.  was  off  Barnegat,  dosehanled  on  her  starboard  tack,  heading 
southwest  by  south.  The  ship  S.  was  free  on  her  port  tack,  heading  northeast 
by  north,  a  little  to  the  windward  of  the  schooner.  She  ported  her  helm.  The 
schooner  starboarded  hers,  and  the  vessels  came  together  nearly  at  right  angles, 
the  ship  striking  the  schooner  on  the  starboard  side.  The  night  was  not  very 
dark.  The  lights  of  the  ship  were  placed  abaft  her  mixen  rigging,  so  as  to  be 
obscored  from  a  vessel  approaching  ahead: 

ffeld,  That  the  real  cause  of  the  collision  was  a  negligent  lookout  on  the  ship,  and 
the  wrongful  porting  of  her  helm  in  a  moment  of  alarm,  before  the  course  of  the 
schooner  was  known ; 

That  the  starboarding  of  the  schooner's  hefan  was  a  movement  in  extremis,  and  was 
not  a  fault; 

That  the  poddon  of  the  ship's  lights  was  faulty ; 

That  it  was  not  a  fault  in  tiie  schooner  to  have  her  chief  mate  on  the  lookout^  it 
being  his  watch  at  the  time. 

These  were  libels  filed  by  the  owners  and  the  master 
of  the  schooner  Adelaide,  to  recover  the  damages  occa- 
sioned by  a  collision  between  her  and  the  ship  Sha.k8- 
peare,  which  occurred  on  the  night  of  January  4,  1870, 
off  Bamegat.  The  libellants  alleged  that  the  schooner 
was  going  down  the  coast,  with  the  wind  west  or  west 
by  south,  closehauled  and  heading  southwest  by  south  ; 
that  the  ship  was  seen  coming  up  the  coast  with  a  free 
wind,  and  headmg  northeast  by  north,  but  to  the  right 
of  the  schooner,  and  soon  after  she  was  seen  she  began 
to  change  her  course  more  to  the  eastward ;  that  the 
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schooner  kept  her  course  till  the  vessels  were  about  a 
hundred  yards  apart,  when  her  helm  was  put  a  star- 
board, a  collision  being  then  inevitable,  and  the  ship 
struck  the  schooner  amidships  on  the  starboard  side. 
On  behalf  of  the  ship,  it  was  alleged  that  the  ship  was 
heading  northeast  by  north,  with  the  wind  about  west 
northwest ;  that  the  schooner  was  seen  approaehing  and 
about  a  mile  distant,  and  the  ship's  helm  wa«  at  once 
put  hard-a-port,  and  kept  so  till  the  collision,  and  the 
ship  fell  off  so  that,  at  the  collision,  she  was  heading 
about  east  by  south  ;  that  as  soon  as  the  ship  had  begun 
to  fall  off,  the  red  light  of  the  schooner  came  in  sight, 
no  light  having  been  visible  till  then,  and  remained  so 
till  it  bore  three  or  four  points  on  the  port  bow  of  the 
ship,  and  distant  about  two  hundred  and  fifty  feet,  when 
suddenly  the  schooner  put  her  helm  hard-a-starboard, 
and  attempted  to  cross  the  ship's  bows,  and  the  collision 
occurred. 

For  libellants,  Wm.  D.  Booth. 

For  claimant,  C  M.  Da  Costa. 

BEJsrEDiCTj  J.  I  have  examined,  and  weighed  with 
much  care,  the  evidence  produced  before  me,  in  regard 
to  the  collision  which  has  given  rise  to  these  actions, 
and  feel  well  satisfied  as  to  what  should  be  the 
decree. 

There  are,  undoubtedly,  statements  of  fact  made  on 
both  sides  which  cannot  be  reconciled  ;  and  when  they 
are  such  as  to  be  inconsistent  with  other  and  controlling 
circumstances  appearing  in  the  case,  I  must  disregard 
them,  and  rest  my  decision  upon  what  I  consider  to  be 
the  reliable  portion  of  the  evidence.  It  is  noticeable 
that  the  account  of  the  accident  put  forth  in  the  answer 
of  the  ship,  is  plainly  incorrect.  The  case  there  stated 
is  an  impossible  one.    If,  as  the  answer  says,  and  as  the 
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master  of  the  ship  positively  swears,  the  ship's  helm 
was  put  hard-a-starboard,  when  the  schooner  was  nearly 
a  mile  distant,  and  approaching  end  on,  the  ship  then 
going  free  at  a  speed  of  seven  knots,  and  the  schooner 
closehauled  at  a  speed  of  five  knots,  no  collision  conld 
have  occurred.  But  the  vessels  did,  in  fact,  come  to- 
gether at  right  angles,  the  schooner  being  at  the  time 
some  three  points  off  her  course,  and  the  ship  six  points 
off  hers.  The  difficulty  in  the  case  of  the  ship,  which 
the  answer  discloses,  is  not  diminished  when  the  evi- 
dence of  those  on  board  the  ship  is  examined ;  on  the 
contrary,  it  is  found  that,  while  attempting  to  prove  the 
case  set  up  in  the  answer,  and  sustaining  it,  so  far  as 
positive  statement  can  go,  the  witnesses  for  the  ship 
furnish  corroborative  evidence  in  support  of  the  account 
which  is  given  by  those  on  board  the  schooner.  Evi- 
dence given  by  the  i)ilot  of  the  ship,  for  instance,  makes 
it  quite  ai)i)arent  that  the  ship  Avas  to  windward  of  the 
schoouer  ;  and  would  have  passed  the  schooner  in  safe- 
ty, if,  before  giving  any  order  to  change  the  course  of 
the  ship,  the  schooner  had  been  carefully  observed  and 
her  course  ascertained. 

It  is  also  quite  manifest,  from  what  is  disclosed  to 
have  taken  i)lace  on  board  tlie  ship,  that  the  schooner 
was  not  seen  at  the  distance  of  a  mile,  as  the  witnesses 
would  have  it  believed,  nor  until  she  Avas  very  close 
at  haud;;aiul  that  the  helm  of  the  ship  was  then  put 
hard  aport,  on  the  alarm  given  by  those  forward,  and 
not  upon  any  judgment  as  to  the  proper  manoeuvre 
to  adopt  under  the  circumstances,  formed  on  obser- 
vation of  the  course  of  the  approaching  vessel.  Fur- 
thermore, the  mode  in  which  the  vessels  came  together — 
the  ship  heading  east  by  south,  as  she  says,  and  striking 
the  schooner,  as  she  did,  abaft  the  fore  rigging — on  the 
starboard  side,  at  right  angles,  or  bearing  a  little  ahead, 
while  it  is  consistent  with  the  theory  of  the  schooner,  is 
inconsistent  with  the  account  given  by  those  on  the 
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isbip.  These  circumstances,  and  inconsistences  which  are 
fonnd  in  the  evidence  of  those  on  board  the  ship,  impel 
me  to  resort  to  the  statements  of  those  on  board  the 
schooner,  as  furnishing  the  more  reliable  account  of  the 
occurrence.  The  account  given  by  the  mate  of  the 
schooner  is  clear  and  positive.  It  is  supported  by  the 
man  at  the  wheel,  and  to  some  extent  by  the  master, 
who  came  on  deck  on  hearing  the  order  to  starboard, 
and  it  appears  to  fimiish  the  more  pr6bable  explanation 
of  what  took  place. 

I  have  little  hesitation,  therefore,  in  toming  to  the 
conclusion,  that  the  action  of  the  schooner  in  star- 
boarding was  taken  at  the  last  moment,  and  was  not 
a  fault  which  should  render  her  resi)ousible  for  the  col- 
lision which  almost  instantly  ensued,  but  that  the  real 
cause  of  the  collision  was  a  negligent  lookout  on  the 
ship,  and  an  improper  movement  on  her  part,  in  porting 
before  the  course  of  the  approaching  vessel  was  known, 
whereby  the  ship  was  thrown  across  the  course  of  the 
schooner,  which  otherwise  would  have  passed  to  leeward 
in  safetv.  I  do  not  deem  it  necessarv  to  add  more 
to  what  I  have  said,  except  to  remark  that  the  fact  that 
the  ship  had  her  side  lights  i)laced  abaft  the  mizzen  rig- 
ging, and  so  located  as  to  be  obscured  from  a  vessel  ap- 
proaching ahead,  was  negligence,  which,  while  it  ac- 
counts for  the  fact  that  the  ship's  course  was  not  dis- 
covered sooner  than  it  was  by  the  lookout  of  the 
schooner,  would  also  render  the  ship  responsible  for 
the  schooner's  starboarding,  when  she  did,  if  that  were 
found  to  have  been  a  wTong  manoeuvre. 

I  should  also  say,  that  I  do  not  consider  it  a  fault  on 
a  vessel  of  the  class  of  this  schooner,  to  have  her  chief 
mate  stationed  forward  on  the  lookout,  notwithstanding 
it  was  at  the  time  his  watch  on  deck.  Absence  of  the 
lookout  from  a  station  forward,  and  attention  to  other 
duties  inconsistent  with  keeping  a  careful  watch  for  ap- 
proaching vessels,  would,  of  course,  be  a  fault ;  but  the 
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fact  that  the  chief  mate  placed  himself  on  the  lookout, 
and  the  seaman  at  the  wheel,  when  it  is  shown,  as  it  is 
here,  that  he  in  time  saw  the  approaching  ship,  and  from 
his  place  forward  gave  his  order  to  the  wheelsman,  as 
soon  as  he  could  determine  the  necessity  of  change, 
shows  a  proper  lookout  on  board  the  schooner. 

The  decree  must  be  in  favor  of  the  libellants,  with  an 
order  of  reference  to  ascertain  the  amount  of  the  loss» 
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Collision. — Damages. — Costs. — Demurrage  op  Ferry-boat. — 

Permanent  Depreciation. 

» 

Where  in  a  coUision,  caee  both  yessels  had  been  held  in  fault,  and  the  owners  of 
the  injured  yessel  sought  to  recoTer  as  part  of  their  damages,  the  costs  and 
expenses  paid  by  them,  in  defending  a  suit  brought  against  them,  by  the 
owner  of  a  tug,  for  services  rendered  in  pumping  and  keeping  their  yessel 
afloat  after  the  collision : 

Heldj  That  the  item  was  not  recoyerable. 

Where  a  ferry-boat  was  injured  in  a  collision,  and  her  owners  supplied  her  place 
by  a  spare  boat,  and  it  appeared  that  the  receipts  of  the  ferry  were  not 
diminished  by  the  loss  of  the  injured  boat : 

Heldj  That  her  owners  could  nevertheless  recover  such  sum  as  the  use  of  the 
boat  was  worth  while  undergoing  repairs. 

Finding  of  a  Commissioner  on  the  question  of  permanent  depreciation  sustained, 
the  evidence  being  contradictory. 

The  ordinary  practice  where  both  vessels  are  found  in  fault,  is  to  refuse  costs  to 
either. 

Benedict,  J,  This  case  comes  before  the  Courts 
upon  exceptions  taken  by  both  parties. to  the  Com- 
missioner's Beport  of  the  amount  of  the  loss  sustained 
by  the  Union  Ferry  Company,  by  reason  of  a  collision 
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between  the  ferry-boat  Manhasset,  and  the  steamship 
^*  Pavorita."  On  the  part  of  the  libellants,  objection 
is  taken  to  the  disallowance  by  the  Commissioner  of  the 
amount  of  a  bill  of  costs,  incurred  by  the  libellants 
in  defending  an  action  brought  against  them,  to  recover 
an  exorbitant  demand  for  the  use  of  a  tug-boat,  in 
keeping  the  Manhasset  afloat,  when  she  was  hurt.  The 
exception  to  the  report  upon  tlys  ground  cannot  be  sus- 
tained. It  was  the  misfortune  of  the  libellants,  that 
they  were  compelled  to  resort  to  law,  as  their  only 
means  of  avoiding  an  unjust  demand,  and  the  expense, 
thereby  entailed,  cannot  be  recovered  in  this  action, 
as  part  of  the  damages  resulting  from  the  collision  in 
question. 

An  exception  is  taken  on  the  part  of  the  claimant, 
to  the  item  of  demurrage  allowed  by  the  Commissioner, 
upon  which  pgint  the  evidence  is  that  the  libellant's 
ferry-boat  was  detained  from  her  regular  employment, 
for  the  space  of  ten  days,  and  that  the  value  of  the  use 
of  «uch  a  boat  is  975  per  day.  In  addition,  it  is  proved 
that  the  libellants  at  once  replaced  the  boat,  upon 
the  ferry,  by  a  spare  boat  of  their  own,  kept  for  the 
purpose  of  relieving  ferry-boats  from  duty,  when 
necessary ;  and  it  is  also  shown  that  the  receipts  of  the 
ferry  were  not  diminished  by  the  absence  of  the  Man- 
hasset from  her  i)lace  upon  the  ferry.  These  circum- 
stances do  not  however  preclude  the  libellants  from 
recovering  the  real  value  of  the  use  of  the  Manhasset, 
for  the  period  she  was  laid  up.  The  libellants  are 
entitled  to  be  made  good,  for  all  which  they  lost  by 
reason  of  the  collision.  It  is  conceded  that  they  lost 
the  use  of  the  Manhasset,  for  a  period  of  ten  days,  and 
the  value  of  that  use,  they  have  proved  to  be  $75  per 
day.  I  see  no  reason  why  they  should  not  recover  that 
loss,  as  part  of  their  damages,  notwithstanding  the  fact, 
that  they  took  another  boat  of  their  own,  to  replace  the 
injured  boat,  instead  of  hiring  a  boat  of  a  third  party. 
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This  qnestion  is  substantially  the  same,  as  that 
decided  by  this  Courts  in  the  case  of  the  Gaynga,  (2^ 
Ben.  p.  125,)  and  until  further  instructed,  I  adhere  to 
the  rule  there  laid  down*  The  first  exception  on  the 
part  of  the  claimant  is  therefore  overruled. 

Both  sides  have  excepted  to  the  allowance  of  $1,000^ 
as  the  amount  of  permanent  injury  caused  to  the  Man- 
hasset,  by  the  collision,  aand  I  have  duly  considered  the 
evidence  bearing  upon  the  subject. 

It  appears  clearly  proved,  that  some  permanent  de- 
preciation of  the  value  of  the  boat  did  result  from  the^ 
collision,  but  the  amount  of  that  depreciation  is  not 
so  clear.  Upon  the  evidence  I  certainly  could  not 
consider  that  amount  to  have  been  shown  to  exceed 
the  sum  awarded,  and  have  no  hesitation  in  disallowing 
the  exception  taken  by  the  libellants  upon  that  ground* 
I  am  not  very  well  satisfied  with  the  evi4ence  as  show- 
ing it  to  have  equalled  the  sum  awarded,  but,  upon  the 
whole,  I  conclude  not  to  disturb  the  finding  of  the  Com- 
missioner upon  the  point.  The  exceptions  of  both, 
sides,  are  accordingly  overruled,  and  the  report  con- 
firmed as  it  stands. 

I  have  been  asked,  at  this  time,  to  determine  also  the 
question  of  costs,  which  was  not  determined  in  the  inters 
locutory  decree.  The  case  is  one  of  mutual  fault,  and 
although  I  entertain  no  doubt  as  to  the  propriety,  in  a 
proper  case,  of  mitigating  the  eflbct  of  the  rule  of  equal 
division  of  loss,  in  cases  of  mutual  fault,  by  awarding^ 
full  costs  to  either  party,  I  do  not  consider  that  the 
present  case  calls  for  any  deviation  from  the  practice, 
which  is  to  refuse  costs  to  both  parties,  when  both  are* 
equally  in  fault. 

For  libellant,  B.  D.  SiUiman. 

9 

For  claimants,  Benedict  <&  Benedict. 
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US  THE  MATTBE  OF  LBONAED  S.  BALLOU,  A 

BANKRUPT. 

Practice. — Pbtition  and  Bill. — Lixn. — Traxidvlest  Judomknt. 

A  banknipt  suffered  hie  property  to  be  taken  on  legal  process  in  fayor  of 
one  of  bis  creditors,  nnder  an  ezecntion  issued  on  a  judgment  against  him,  the 
bankrupt  intending  thereby  to  give  a  preference  to  such  creditor,  and  the  cred- 
itor having  reasonable  cause  to  bilieye,  at  the  time,  that  the  bankrupt  was 
InaolTent: 

SHd,  That  the  transaction  was  Yoid,  under  the  36th  section  of  the  bankruptcy 
Act»  and  that  no  valid  lien  was  acquired  in  fayor  of  the  creditor  by  the  taking 
under  the  execution. 

The  property  leyied  upon  under  the  execution  was,  tmder  an  order  of  the 
bankruptcy  Ck>urt,  deliyered  to  the  assignee,  and  sold  by  him,  snbjeot  to  the 
determination  of  the  Court  as  to  the  yatidily  of  the  lien  claimed  by  the  creditor. 
The  assignee  filed  a  petition,  praying  that  such  lien  might  be  declared  yoid. 
The  creditor's  answer  prayed  that  it  might  be  adjudged  yalid,  and  that  the 
assignee  might  be  directed  to  satisfy  the  execution  out  of  the  proceeds  of  the 
property  held  by  him.    On  an  objection  taken  by  the  creditor,  at  the  hearing: 

^eld.  That,  as  the  matter  was  brought  up  by  petition,  instead  of  by  bill  in  equity, 
it  was  irregular. 

That  both  petition  and  answer  must  fall,  and  the  proceeding  be  dismissed,  with- 
out costs,  with  leave  to  the  creditor  to  file  a  bill  in  equity,  or  bring  a  suit  at 
law,  as  he*might  be  adyised,  within  thirty  days. 

Bi^TCHFOBD,  J.  On  the  proofs  in  this  case,  I  regard 
it  as  established,  that  the  bankrupt,  on  the  9th  of  Oc- 
tober, 1869  (the  petition  in  bankruptcy  having  been  filed 
on  the  15th  of  October,  1869),  being  insolvent,  suffered 
his  property  to  be  taken  on  legal  process  in  favor  of  the 
firm  of  E.  S.  Jaffiray  &  Go.,  under  an  execution  issued 
on  that  day  against  him,  on  a  judgment  recovered  on 
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that  day,  in  the  Marine  Court  of  the  city  of  JTew  York, 
by  that  firm,  against  him,  for  $486  80 ;  that  tlie  bankrupt 
intended  thereby  to  give  a  preference  to  that  firm,  as 
his  creditors,  they  being  such  at  the  time ;  and  that  that 
firm  had  reasonable  cause  to  believe,  at  the  time,  that  the 
bankrupt  was  insolvent,  and  that  a  fraud  on  the  bank- 
ruptcy Act  was  intended.  The  transaction  was,  there- 
fore, void,  under  the  35th  section  of  the  Act,  and  no  valid 
lien  was  acquired  in  favor  of  the  firm,  by  the  taking 
under  the  execution.  The  petition  of  the  assignee  prays 
that  such  lien  may  be  declared  void.  The  answer  of  the 
firm  to  that  petition,  which  answer  was  verified  on  the 
17th  of  December,  1869,  and  filed  on  the  next  day,  prays 
that  the  levy  under  the  execution  may  be  adjudged  to  be 
a  valid  lien,  and  that  the  assignee  may  be  ordered  to  sat- 
isfy the  execution  out  of  the  proceeds  of  the  sale  of  the 
property.  It  appears,  by  the  proofs,  that  the  property 
levied  upon  under  the  execution  was,  on  or  about  the 
14th  of  December,  1869,  under  an  order  made  by  this 
Court  on  that  day,  delivered  to  the  assignee,  the  order 
providing  that  he  should  hold  the  proceeds  separate 
from  the  other  estate  of  the  bankrupt,  subject  to  the 
determination  of  this  Court  on  the  petition  filed  by  the 
assignee  to  ascertain  the  validity  of  the  lien  claimed  by 
the  firm,  and  that  none  of  the  rights  or  liens  of  the  firm 
should  be  prejudiced  by  the  order.  It  also  appears,  that 
the  property  has  been  sold  by  the  assignee,  and  that  its 
proceeds  have  been  kept  separate,  to  abide  the  order  of 
this  Court.  • 

The  objection  was  taken,  at  the  hearing,  by  the  coun- 
sel for  the  firm,  that,  inasmuch  as  the  proceeding  insti- 
tuted by  the  petition  of  the  assignee  is  one  against  the 
firm  as  claiming  an  adverse  interest  touching  property 
or  rights  of  property  of  the  bankrupt,  transferable  to  or 
vested  in  the  assignee,  it  is  wholly  irregular,  because  it 
was  not  brought  upon  a  plenary  bill  in  equity,  but  by  a 
summary  petition  and  an  order  to  show  cause.    On  the 
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authority  of  the  recent  decision  made  in  the  Circuit 
Gourt  for  1;^is  district,  in  the  case  of  In  re  Bonesteel  (7 
Blatekf.  O.  C.  B.  175)^  this  objection  must  be  held  to 
be  well  taken.  As  the  petition  falls,  the  answer  must 
fall  with  it,  and  also  the  prayer  of  the  answer,  that  the 
assignee  may  be  ordered  to  satisfy  the  execution  out  of 
the  proceeds  of  the  sale  of  the  property  levied  upon. 
The  petition  is,  therefore,  dismissed,  but  without  costs  to 
either  party,  as  against  the  other ;  and,  as  the  fund  is  in 
the  hands  of  the  assignee,  leave  is  given  to  the  execu- 
tion creditors  to  file  a  bill  in  equity,  or  bring  an  action 
at  law,  as  they  shall  be  advised,  against  the  assignee,  in 
a  proper  Gourt,  for  the  enforcement  of  such  rights  as 
they  shall  seek  to  claim  against  the  assignee  in  the 
premises,  provided  that  be  done  in  thirty  days  herefrom, 
at  the  expiration  of  which  time,  if  it  be  not  done,  the 
assignee  may  apply  for  directions  as  to  the  fund. 

O.  A.  SeiaaSj  for  the  assignee. 

F,  N.  Bangs^  for  the  execution  creditors. 
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Counsel  Fees  of  Petitioning  Creditor. 

A  claim  by  petitdoning  creditors  in  involuntary  bankruptcy,  for  counsel  fees 
incnrred  by  them,  in  the  proceedings  before  adjudication,  cannot  be  enter- 
tidned  by  the  Register  in  the  first  instance,  but  must  be  presented  to  the  Court, 
on  petition. 
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In  this  case,  the  petitioning  creditors  presented  to 
the  assignee  a  claim  against  the  estate  for  inoneys  jiaid 
for  the  services  of  connsel  in  the  proceedings,  prior  to 
the  adjudication  of  bankruptcy.  The  assignee  pre- 
sented the  claim  to  the  Begister,  requesting  him  to 
specify  the  proper  amount  to  be  allowed,  and  to  make 
an  order  of  payment.  The  Register  certified  to  the 
Court  the  question,  whether  the  matter  should  not  be 
presented  to.  the  Oourt,  in  the  first  instance. 

Blatchfobi),  J.  The  register  cannot  entertain  the 
application  in  the  first  instance.  There  must  be  a 
petition  to  the  Oourt,  by  the  party,  setting  out  the 
facts,  and  asking  the  relief  desired. 


MAY,  1870. 

THE  SOHOONEE  TEANSIT.* 

Collision. — Pilot  Boat. — Dbmurraqe. — Permanent  Deteriora- 
tion.— Exceptions. 

Where  the  owners  of  a  pilot  boat,  injured  in  a  collision  and  repaired,  were  held 

entitled  to  recoyer  the  damages : 
Held,  That  the  pilots  were  not  bound  to  hire  a  frniter  or  a  fishing  smack,  for  the 

purpose  of  carrying  on  their  business,  while  their  yessel  was  being  repaired. 
That,  in  the  absence  of  a  market  for  the  chartering  of  pilot  boats,  it  was  proper 

to  resort  to  the  judgment  of  persons  acquainted  with  the  piloting  budneas, 

as  to  the  Talue  of  the  time  of  the  yessel,  based  upon  the  employment  she  waa 

in,  its  character  and  constancy,  and  its  then  recent  results. 
That  such  value  must  include  only  the  yalue  of  the  use  of  the  boat,  as  a  yessel, 

without  pilots  or  crew  or  stores. 
That  objections  to  the  admission  of  eyidence  before  a  commissioner  cannot  be 

raised  by  exception  to  his  report. 


*  For  the  decidon  on  the  merits  in  this  case,  see  yoL  8,  p.  192, 
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That^  where  exception  is  taken  to  the  method  adopted  by  a  commisnoner  in 
ticertaining  the  damages,  either  the  report  or  the  exception  should  show 
what  such  method  was,  or  the  exception  will  be  unayailing. 

That  damages  for  permanent  deterioration  will  be  allowed,  where  they  are 
dearly  proved. 

BiiATCHFOBDy  J.  In  tilis  case,  the  Commissioner  ha» 
reported,  as  items  of  the  damages  sustained  by  the 
libellants  in  the  collision  between  their  vessel,  (the  pilot 
boat  A.  T.  Stewart,)  and  the  claimants'  vessel,  demur- 
rage for  26  days,  at  $60  per  day,  amounting  to  $1,500, 
and  permanent  damage  or  deterioration,  $600.  The 
demurrage  is  presumed  to  be  for  the  detention  of  the 
pilot  boat  while  she  was  being  repaired,  although  the 
report  does  not  so  state ;  nor  does  the  report  state  from 
what  time  to  what  time  the  demurrage  is  calculated, 
or  whether  the  25  days  includes  any  i>eriod  before  the 
pilot  boat  reached  New  York,  her  home  port,  after  the 
disaster.  Any  ambiguity  in  this  respect  must  be  taken 
most  strongly  against  the  party  excepting  to  anything 
in  respect  of  the  item,  as  it  was  his  duty  to  have  caused 
the  report  to  be  made  unambiguous. 

The  claimants  have  filed  five  exceptions  to  the  report  t 
(1.)  Because  the  Commissioner  allowed  the  $500  for 
permanent  damage  or  deterioration,  whereas  he  should 
have  allowed  nothing;  (2.)  Because  he  adopted  an 
erroneous  method  of  ascertaining  the  damages  occa- 
sioned by  the  ''loss  of  time"  of  the  pilot  boat; 
(3.)  Because  he  allowed  $60  a  day,  as  damages  for  such 
*' loss  of  time,"  whereas  he  should  not  have  allowed 
over  $20  a  day;  (4.)  Because  he  admitted  improper 
evidence  on  the  question  of  such  damages,  under  ob- 
jection from  the  claimants ;  (5.)  Because  he  allowed 
damages  for  25  days'  detention  contrary  to  the  evidence. 

The  second  exception  is  overruled.  It  does  not 
appear,  by  the  report,  what  method  of  ascertaining  the 
damages  occasioned  by  the  ''loss  of  time"  of  the 
pilot-boat,  the  Commissioner  adopted.    Nor  does  the 
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exception  state  what  method  it  refers  to,  or  what 
method  the  claimants  suppose  was  adopted,  or  what 
method  they  insist  ought  to  have  been  adopted,  or 
wherein  any  method  that  was  adopted  was  erroneous. 
The  exception,  in  order  to  be  of  avail,  must  be  pointed 
to  some  definite  and  certain  statement,  in  the  report,  as 
to  the  method  referred  to.  It  cannot  be  left  for  the 
Court  to  infer  it,  from  an  examination  of  the  evidence, 
in  connection  with  the  simple  item  in  the  report — "de- 
murrage, 25  days,  at  $60  per  day,  $1,500."  It  was  open 
to  the  claimants  to  have  moved  the  Court  to  make 
the  report  definite  and  certain,  in  this  respect,  before 
excepting  to  it. 

The  fourth  exception  must  be  overruled.  Objections 
to  the  admission  of  evidence  before  the  Commissioner 
cannot  be  raised  by  exception  to  his  report.  (The  E.  C. 
Scranton,  ante,  p.  127.) 

As  to  the  first  exception,  the  item  of  $500  for  *'  per- 
manent damage  or  deterioration"  must,  I  think,  be 
allowed.  Williams,  who  built  the  pilot-boat,  and  who 
also  repaired  her,  fixes  her  permanent  deterioration  at 
that  amount,  at  least.  She  was  only  five  months  old, 
and  the  Commissioner  appears  to  have  adopted  the 
lowest  sum  testified  to  by  any  witness.  The  weight 
of  the  evidence  is  decidedly  with  the  allowance  of  the 
item. 

As  to  the  third  exception,  it  is  pointed  at  the  per  diem 
allowed  for  demurrage,  namely,  $60  per  day,  and  not  at 
the  number  of  days  allowed  for.  I  think,  on  the  evi- 
dence, that  the  allowance  of  $60  per  day  was  not  exces- 
sive. The  only  evidence  as  to  the  rate  of  charter  of  a 
pilot  boat,  was  as  to  a  rate  of  over  $80  a  day  for  fifteen 
days.  The  $60  allowed  would  seem,  on  the  evidence, 
not  to  have  included  anything  for  the  worth  of  the  time 
of  the  pilots  during  the  detention  of  the  vessel,  though  it 
is  impossible  to  tell,  from  the  report,  what  it  includes,  as 
the  report  simply  calls  it  **  demurrage."    It  ought  to  in- 
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elude  only  the  value  of  the  use  of  the  boat  as  a  vessel — 
what,  without  pilots,  or  crew,  or  stores  being  furnished 
with  her,  she  could  have  been  chartered  for  to  others,  to 
use  as  a  pilot  boat.  On  the  evidence  and  the  report,  I 
do  not  think  the  $60  a  day  is  too  much.  The  proof  as 
to  what  fruiters  or  fishing  smacks  could  have  been  hired 
for,  is  away  from  the  case.  The  libellants  were  not 
bound  to  hire  a  fruiter  or  a  fishing  smack.  The  question 
is,  what  their  pilot  boat  was  worth,  for  her  time.  In  the 
absence  of  a  market  for  the  chartering  of  pilot  boats, 
the  only  other  resort  proper  to  be  had,  is  to  the  judg- 
ment of  persons  acquainted  with  the  piloting  business, 
as  to  the  value  of  the  time  of  the  vessel,  based  upon  the 
employment  she  was  in,  its  character  and  constancy,  and 
its  then  recent  results  in  the  way  of  earnings.  (The 
Cayuga,.  2  Benedictj  125.)  Such  evidence  was  given 
on  the  part  of  the  libellants,  and  no  counter-evidence 
was  given  on  the  part  of  the  claimants. ' 

As  to  the  fifth  exception,  I  am  unable  to  ascertain, 
from  either  the  report  or  the  evidence,  how  the  twenty- 
five  days  are  computed,  and  the  case  is  referred  back  on 
this  exception,  with  leave  to  either  party  to  put  in  fur- 
ther evidence,  if  desired,  as  to  the  number  of  days  that 
ought  to  be  allowed  for,  as  detention.  I  find  in  the  evi- 
dence, that  the  vessel  arrived  at  New  York,  after  the 
eollision,  on  the  25th  of  May,  but  I  do  not  find  when  her 
repairs  were  completed. 

W.  R.  Beebe^  for  the  libellants. 

R.  D.  Benedict^  for  the  claimants. 
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Operative's  Labor. — x^ssioxment. 

Laborers  in  the  employ  of  a  brickmaker  rendered  service  to  him,  and,  on  a  settle- 
ment of  their  accounts,  more  than  $50  was  found  due  to  each.  The  employer 
had  no  money  to  pay  them,  and,  as  they  needed  money,  to  enable  them  to  return 
to  their  homes,  they  applied  to  one  L.,  who  advanced  each  of  them  |10,  under 
an  agreement  that  he  was  to  collect  the  amount  due  to  each,  and  repay  himself 
the  amount  advanced,  with  interest  and  expenses.  Each  of  them  gave  to  L.  an 
absolute  assignment,  in  writinij,  of  his  claim.  The  employer  having  been,  with- 
in six  months  thereafter,  adjudi^ed  a  bankrupt,  L.  presented  to  the  assignee  in 
bankruptcy  the  a>si;;nment3,  and  prayed  that  f  ."iO  should  be  allowed  on  each 
claim,  as  a  preference,  under  the  2YLh  section  of  the  bankruptcy  Act 

Iltld,  That  the  claims  must  be  allowed. 

« 

The  bankrupt  was  a  brickmaker,  at  Coxsackie,  and 
employed  laborers  in  bis  business,  with  whom  he  settled 
on  December  20th,  18(J9,  more  than  $50  being  found  {iwe 
to  each,  which  he  had  no  money  to  i)ay.  The  laborers, 
being  Canadian  Frenchmen,  who  came  to  Coxsackie  to 
labor  during  the  season,  needed  money  to  return  home. 
They  applied  to  one  Larue,  at  Coxsackie,  who  agreed 
to  advance  to  each  of  them  $10  on  his  account, 
imder  an  agreement  that  Larue  was  to  draw  the  money 
of  each,  and  ])ay  himself  the  $10  and  interest  and  ex- 
penses. Thereupon,  absolute  assignments,  of  the  claims 
were  executed  by  the  laborers  and  delivered  to  Larue, 
who  advanced  to  each  $10  and  paid  some  two  or  three 
dollars  expenses.  Within  less  than  six  months.  Brown 
was  adjudged  a  bankrupt.  In  April,  1870,  Larue  pre- 
sented to  the  register  the  written  assignments,  and 
prayed  that  each  of  the  claims  might  be  allowed  against 
the  estate,  and  that  the  laborers,  might  each  be  declared 


MAT,  1870.  143 


In  the  Matter  of  Andrew  J.  Soils,  a  Bankrupt, 


entitled  to  a  preference  to  the  amount  of  $50,  under  the 
27th  section  of  the  bankruptcy  Act,  and  that,  after  pay- 
ing Larue  the  amount  paid  by  him  and  interest,  the  bal- 
ance should  be  paid'  by  the  assignee  to  the  said  laborers, 
their  attorney,  executor,  administrator,  or  assignee,  re- 
spectively. The  register  referred  the  question  to  the 
Court.  ' 

Blatchford,  J.  The  claims  and  demands  above 
named  ought  to  be  allowed  by  the  register  and  the 
assignee. 
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BANKEUPT. 

Examination    of     Bankrupt. — Application    for     DifeCHAncE. — 

Assets. 

On  March  26th,  1870,  an  order  was  made  requiring  creditors  to  sliow  cau>e  on 
April  2l8t,  why  a  discharge  should  not  be  granted  to  a  bankruf-t.  On  Ajiril 
7th,  the  Register  granted  an  order  for  tlie  examination  of  the  bankrupt.  The 
application  for  the  order  was  not  in  writing  nor  under  oath,  nor  was  any  cause 
for  issuing  the  order  stated,  except  that  the  applicants  were  creditors.  The 
bankrupt  appeared  under  the  order  and  objected  that  the  application  was  in- 
sufficient, and  that  the  time  to  examine  him  had  expired  : 

Held,  That  the  time  to  examine  the  bankrupt  did  not  expire  with  the  making  of 
the  application  for  his  discharge ;  that  the  granting  of  the  order  by  the  Regis- 
ter was  a^matter  of  discretion ;  and  that  nothing  appeared  to  show  that  his  dis- 
cretioD  was  improperly  exercised. 

An  order  to  show  cause  why  a  discharge  should  not  be  granted  to  a  bankrupt 
may  be  made  after  the  expiration  of  sixty  days,  and  within  one  year,  from  the 
adjudication  of  bankruptcy,  on  a  petition  stating  that  no  assets  have  come  to 
the  hands  of  the  assignee ;  and  such  order  will  not  be  set  aside  merely  on  proof 
that  a  small  sum  of  money  has  been  offered  to  the  assignee  for  some  of  the  assets, 
there  being  strong  evidence  that  they  are  absolutely  worthless. 
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On  March  26th,  1870,  an  order  was  made  requiring 
the  creditors  of  the  bankrupt  to  show  cause  on  April 
21st,  why  a  discharge  should  not  be  granted.  On  April 
7th,  on  the  application  of  creditors,  the  Register  granted 
an  order  for  the  examination  of  the  bankrupt.  No  writ- 
ten application  for  the  order  was  presented.  On  the 
return  of  that  order  the  bankrupt  appeared  and  ob- 
jected, (1.)  That  the  order  for  the  examination  was  not 
obtained  on  petition  or  affidavit  duly  verified,  showing 
good  cause  for  granting  the  same  ;  (2.)  That,  the  bank- 
rupt having  applied  for  his  discharge,  the  time  to  exam- 
ine him  had  expired.  The  Register  certified  the  ques- 
tion to  the  Court. 

Blatghfobd,  J.  My  decision  in  the  case  of  Julius 
L.  Adams,  (2  Benedict^  503,)  was,  that  the  creditor  in 
that  case,  in  order  to  obtain  an  order  according  to  Form 
No.  45,  for  the  examination  of  the  bankrupt,  under  sec- 
tion 26  of  the  Act,  must  apply  to  the  Register  for  such 
order  by  petition  or  affidavit  duly  verified,  and  show 
good  cause  for  the  granting  of  the  order.  The  Register 
had  so  held  in  that  case,  on  a  verbal  application  to  him, 
without  a  petition  or  affidavit,  and  had  refused  to  grant 
the  order.  The  eflPect  of  the  decision  was  merely  that 
the  Register  had  a  discretion,  under  section  26,  to  re- 
quire good  cause  to  be  shown  for  granting  the  order,  by 
a  petition  or  affidavit  duly  verified,  and,  as  he  had  exer- 
cised such  discretion,  I  saw  no  reason  in  the  papers  for 
interfering  with  his  decision.  In  the  case  of  McBrien,  (2 
Beiiedict,  513,)  the  Register  granted  an  order  for  the  ex- 
amination of  the  bankrupt  on  the  written  application  of 
the  assignee,  not  supported  by  an  oath.  The  bankrupt 
moved  before  the  Register  to  vacate  the  order,  because  it 
was  not  founded  on  an  affidavit  showing  good  cause  for 
granting  it.  The  Register  denied  the  motion,  and  I  con- 
firmed, his  decision,  and  concurred  in  his  view  that  it 
was  discretionary  whether  to  grant  an  order,  and  what 
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cause  should  be  shown  for  it.  In  the  present  case,  the 
Begister,  in  the  exercise  of  his  discretion,  thought 
proper  to  grant  the  order,  without  requiring  a  petition 
or  affidavit  duly  verified,  showing  good  cause  for  grant- 
ing the  same.  Nothing  appears  to  show  that  that  dis- 
cretion was  improperly  exercised,  and  the  order  must 
stand.  The  time  to  examine  the  bankrupt  does  not 
expire  with  the  making  of  his  application  for  his  dis- 
charge. '^ 

On  the  return  of  the  order  above  mentioned  to  show 
cause  why  a  discharge  should  not  be  granted,  creditors 
appeared  before  the  Eegister,  and  objected  to  the  order 
on  the  ground  that  assets  had  come  to  the  hands  of  the 
assignee  in  bankruptcy,  and  six  months  had  not  elapsed 
from  the  adjudication.  They  filed  with  the  Eegister  a  copy 
of  a  petition  signed  by  them,  which  stated  that  "the  bank- 
mpt's  assets,  as  appears  by  his  schedules,  ai*e  composed 
of  divers-  claims  against  individuals  and  firms,  and 
certain  shares  in  incorporated  companies ;  that  several 
of  said  claims  can  be  collected,  if  not  in  full,  at  least  in 
part,  and  the  shares  of  stock  are  of  the  value  of  at  least 
$25 ;  and  that  the  assignee  has  been  offered  that  sum  in 
cash  therefor."  Attached  to  the  copy  of  the  petition  was 
an  affidavit  of  the  creditors'  solicitor,  that  the  facts  stated 
in  it  were  true  to  his  own  knowledge  ;  that  the  petition 
was  presented  to  the  court,  and  an  application  made  for 
an  order  to  show  cause  why  the  bankrupt's  order  to 
show  cause  should  not  be  vacated  ;  and  that  the  appli- 
cation was  refused  on  the  ground  that  the  discharge 
could  be  opposed  before  the  Eegister.  A  copy  of  the 
decision  refusing  that  application  \^as  also  presented. 
The  bankrupt  then  filed  with  the  Eegister  a  return 
from  the  assignee,  that  he  "had  neither  received  nor 
paid  any  moneys  on  account  of  the  estate,"  and  an 
affidavit  of  the  bankrupt  that  the  stocks  and  claims 
specified  in  the   schedule   were  absolutely  worthless. 

•  Bt.  Vol.  IV.— 10 
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The  Begister  thereupon  certified  the  matter  to  the 
Court,  giviug  the  following  opinion:  "The  petition 
of  the  bankrupt  of  the  26th  March,  1870,  praying 
that  he  may  be  decreed  to  have  a  discharge  from 
his  debts,  alleged  that  no  assets  had  come  to  the 
hands  of  the  assignee  of  his  estate.  !No  objection 
is  made  that  this  petition  was  not  under  oath.  The 
allegation  brought  the  case  within  the  provision  of  the 
29th  section  of  the  A&t,  that  *  if  no  assets  have  come 
to  the  hands  of  the  assignee,  at  any  time  after  the  ex- 
piration of  sixty  days,  and  within  one  year,  from  the 
adjudication  of  bankruptcy,  the  banknipt  may  apply  to 
the  Oourt  for  a  discharge  from  his  debts,'  and  gave  the 
Oourt  jurisdiction  to  make  the  order  of  reference,  and  an 
order  to  show  cause.  (In  the  matter  of  Bellamy,  1  Bene- 
dictf  390.)  Those  orders  were,  therefore,  not  irregular. 
Nor  should  those  orders  be  set  aside  upon  the  facts. 
Certificates  of  stocks,  or  claims  against  debtors  of  the 
bankrupt  which,  up  to  the  time  of  the  application  of  the 
bankrupt  for  disharge,  have  not  actually  produced  any- 
thing, and  for  which  the  only  offer  made  is  an  offer  of  a 
small  sum  of  money,  whilst  there  is  strong  evidence 
that  these  stocks  and  claims  are  absolutely  worthless, 
may  very  justly  be  said  not  to  be  assets  at  the  time  of 
the  application  for  discharge,  whatever  they  may  have 
become  or  may  become  afterwards.  The  bankrupt  was, 
therefore,  entitled  to  make  his  application  for  discharge 
at  the  expiration  of  sixty  days  from  the  adjudication  of 
bankruptcy." 

Blatchfoed,  J.  The  order  of  reference  and  the 
order  to  show  cause  were  regular,  and  the  order  to  show 
cause  ought  not  to  be  discharged  on  the  ground  stated. 
I  concur  in  the  views  stated  by  the  Begister  in  his 
opinion. 
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IN  THE  MATTER  OP  CHARLES  A.  STETSON,  A 

BANKEUPT. 

Application    to  Vacate   Discharge. — Notice. — Omxssion   of 

Property  from  Schedules. 

A  hankrnpt  obtained  his  discharge  on  Febmary  3d,  1868.    On  March  28th,  1866, 

_  a  petition  was  filed  by  a  creditor  to  vacate  the  discharge,  on  the  ground  that 
the  creditor  had  no  notice  of  the  filing  of  the  petition,  or  of  the  adjudication,  till 
February  Sd,  1868,  and  was  not  served  with  notice  of  the  issuing  of  the  war- 
rant, and  of  the  meeting  of  creditors  to  prove  debts  and  choose  an  assignee, 
■and  on  various  g^unds  of  fraudulent  omission  of  property  from  his  schedules. 
The  papers  showed  that  notice  of  the  issuing  of  the  warrant  and  of  the  first 
meeting  of  creditors  was  published,  and  that  a  like  notice  was  mailed  to  the  cred- 
itor ;  and  it  appealed  that  he  attended  that  meeting  and  afterwards,  before 
tiie  discharge,  deposed  to  a  proof  of  his  debt  before  a  register,  which  proof 
was,  alter  the  discharge,  filed  in  Court,  but  it  did  not  appear  whether  it  was 
presented  to  the  register  in  charge  of  the  case : 

Sdd,  That,  the  notice  being  duly  published  and  served  by  mail,  if  the  creditor 
failed  to  receive  the  notice,  the  regularity  of  the  proceeding  would  not  be  there- 
by affected. 

That,  on  the  merits,  the  property  in  question  was  not  shown  to  have  belonged  to 
the  bankrupt,  and  the  petition  must  be  dismissed,  with  costs. 

BiiATCHPOED,  J.  In  this  case  the  bankrupt  received 
his  discharge  on  the  3d  of  February,  1868.  On  the  28th 
of  March,  1868,  a  petition  was  filed  by  Oalixte  Harvier, 
a  creditor  of  the  bankrupt's,  praying  the  Court  to  vacate 
and  annul  such  discharge.  The  petition  set  forth,  as 
grounds  for  the  relief  asked :  (1.)  That  the  creditor  had 
no  notice  of  the  filing  of  the  bankrupt's  petition,  or  of 
his  adjudication,  until  the  3d  of  February,  1868,  and  was 
not  served  with  a  notice  that  a  warrrant  had  been  issued, 
and  that  a  meeting  of  creditors  would  be  held  to  prove 
their  debts  and  choose  an  assignee,  as  required  by  section 
U  of  the  Act ;  (2.)  That  the  bankrupt,  in  his  petition  and 
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schedaltes,  wilfully  omitted  to  mention  the  profits  of  the 
Astor  House,  since  1860,  in  the  hands  of  John  E.  Develin, 
but  held  by  him  in  trust  for  the  bankrupt,  and  a  house 
at  Lynn,  Massachusetts,  the  title  of  which  was  in  the 
wife  of  the  bankrupt,  but  which  belonged  to  him  and 
was  purchased  with  his  money  ;  (3.)  That  the  bankrupt 
was  guilty  of  fraud  and  negligence,  in  that  he  did  not 
deliver  to  his  assignee  property  which  belonged  to  him 
at  the  time  he  presented  his  petition  and  inventory, 
namely  the  said  profits  and  the  said  house ;  (4.)  That, 
with  intent  to  defraud  his  creditors,  he  admitted,  in  the 
proceedings  in  bankruptcy,   three  false  and  fictitious 
debts  in  favor  of  the  said  Develin,  against  his,  the  bank- 
rupt's estate,  and,  knowing  that  such  debts  had  been 
proved,  and  that  the  same  were  false  and  fictitious,  did 
not  declare  the  same  to  his  assignee  within  one  month 
after  such  knowledge  ;  (5.)  That,  after  the  passage  of  the 
bankruptcy  Act,  he  made  to  the  said  D^elin  a  fraudu- 
lent transfer  of  the  profits  arising  out  of  the  Astor 
House,  contrary  to  the  provisions  of  the  bankruptcy 
Act.    The  petition  alleges,   that  the  creditor  had  no 
knowledge  of  these  things,  until  after  the  discharge, 
and  no  opportunity,  if  they  had  come  to  his  knowledge,, 
of  availing  himself  thereof,  in  ox)posing  the  discharge, 
by  reason  of  such  want  of  notice.    The  creditor  con- 
tends, that  the  bankrupt  was,  at  all  times  after  the  year 
1860,  the  proprietor  of  the  Astor  House  and  really  a 
partner  with  the  said  Develin,  and  was  the  head  and 
principal  of  the  establishment,  and  it  was  carried  on  by 
his  ability,  experience,  and  skill,  and  he  was  the  owner 
of,  and  entitled  to  a  large  share  of,  the  profits  thereof ; 
that  the  said  Develin,  who  was  the  ostensible  proprietor, 
had  no  agency  in  the  keeping  of  the  hotel,  except  that 
he  held  in  his  own  name  a  lease  of  the  same,  running 
until  1870 ;  that  Develin  had  not  kept  the  hotel  or  per- 
formed any  of  the  duties  of  a  hotel  keeper,  but  the  hotel 
had  been,  since  1860,  kept  by  the  bankrupt,  who  was  en- 
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titled,  in  consideration  of  his  ability  in  the  art  and 
mystery  of  hotel  keeping,  to  the  profits  thereof,  Develin 
being  entitled  to  only  such  ratable  compensation  as  the 
taking  of  the  lease  was  worth ;  that  a  portion  of  the 
profits  of  the  establishment  had  been  invested  in  a  house 
at  Lynn,  Massachusetts,  which  in  fact  belonged  to  the 
bankrupt,  although  he  gave  out  that  it  was  given  by 
Develin  to  his,  the  bankrupt's,  wife ;  and  that  the  profits 
of  the  Astor  House,  since  1860,  were  the  property  of  the 
bankrupt,  and  were  not  mentioned  in  his  schedules. 

In  regard  to  notice  to  the  creditor,  the  papers  show, 
that  notices  of  the  issuing  of  the  warrant  and  of  the 
first  meeting  of  creditors  were  duly  published,  and  that 
a  like  notice,  containing  the  name  of  Mr.  Harvier,  as  a 
creditor,  and  a  statement  of  his  residence  and  of  the 
amount  of  his  debt,  and  the  other  matter  required,  was 
duly  served  by  mail  on  Mr.  Harvier.  If  he  did  not 
receive  it,  that  fact  cannot  afiect  the  regularity  of  the 
proceeding.  But  it  is  quite  clear,  on  the  evidence  of 
Mr.  Harvier,  that  he  attended  the  first  meeting  of  the 
creditors  ot  the  bankrupt.  That  meeting  was  held  on 
the  13th  of  November,  1867,  and  was  adjourned  until  the 
next  day,  when  an  assignee  was  appointed.  The  petition 
for  discharge  was  filed  on  the  24th  of  December,  1867. 
The  order  to  show  cause  against  the  discharge  was  re- 
turnable on  the  21st  of  January,  1868.  On  that  day 
Macy  &  Jenkins,  creditors,  appeared,  and  gave  notice  of 
opposition  to  the  discharge.  On  the  27th  of  January,  a 
summons  to  the  bankrupt  to  attend  and  be  examined  on 
the  28th,  was  issued  by  the  register,  on  the  application  of 
Macy  &  Jenkins.  On  the  28th,  the  bankrupt  was  ex- 
amined by  the  attorney  for  Macy  &  Jenkins,  and  his  de- 
position- shows,  that  he  was  enquired  of  respecting  the 
matters  now  raised  in  regard  to  his  connection  with  the 
Astor  House  since  1860,  and  in  regard  to  the  house 
at  Lynn,  and  that  he  testified  regarding  those  matters. 
As  the  result,  no  specifications  were  filed  by  Macy  & 
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Jenkins.  Mr.  Harvier,  on  the  28th,  obtained  from  the 
office  of  the  clerk  of  the  Supreme  Gourt  of  the  State  of 
New  York,  in  the  city  of  New  York,  a  certified  transcript 
of  the  docket  of  a  judgment  recovered  by  him  in  1860 
against  the  bankrupt  and* another  person,  and,  on  the' 
29th,  deposed  before  a  register,  not  the  one  to  whom  this 
case  was  referred,  to  a  proof  of  his  debt,  to  which  such 
certified  transcript  was  annexed.  Whether  such  proof 
was  presented  to  the  register  in  charge  of  this  case,  does 
not  appear.  It  was  filed  with  the  clerk  of  this  Oourt  on 
the  17th  of  February,  1868.  The  papers  show,  that  thir- 
teen creditors  had  proved  their  debts,  and  that  they  were 
served  with  notices  of  the  hearing  on  the  application  for 
discharge.  The  register's  final  certificate  was  made  on 
the  1st  of  February,  and  the  discharge  was  granted  on. 
the  3d.  These  facts  are  alluded  to  as  indicating  that  the 
matter  of  the  relations  of  the  bankrupt  to  the  Astor 
House,  subsequently  to  1860,  and  of  the  status  of  the 
house  at  Lynn,  were  made  a  subject  of  inquiry  by 
creditors,  with  reference  to  a  discharge,  and  that  none 
of  those  who  had  proved  their  debts  deemed  the  facts 
to  be  such  as  to  warrant  the  filing  of  specifications  in 
opposition  to  a  discharge. 

On  the  merits,  I  think  that  the  creditor  fails  alto- 
gether, on  the  proofs  now  taken,  in  establishing  that  the 
bankrupt  had,  after  1860,  any  interest  in  the  profits 
of  the  Astor  House,  or  that  any  part  of  the  same  was 
held  in  trust  for  him  by  Mr.  Develin,  or  that  the  house 
at  Lynn  belonged  to  him,  or  was  purchased  with  his 
money.  It  is  quite  clear,  on  the  evidence,  that  the  bank- 
rupt was  not,  at  any  time  after  1860,  the  proprietor 
of  the  Astor  House,  or  a  partner  with  Mr.  Develin,  or 
the  proprietor  of  the  establishment,  or  entitled  to  any 
share  of  its  profits.  Mr.  Develin  was  the  real  as  well  as 
the  ostensible  proprietor  and  keeper  of  the  hotel.  He 
paid  to  the  bankrupt  a  salary,  for  certain  services 
rendered  at  the  hotel,  and  allowed  him  to  reside  there. 
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Being  the  son-in-law  of  the  bankrupt,  and  residing  him- 
self with  his  family  at  the  hotel,  during  a  part  of  each 
year,  he  permitted  the  bankrupt's  wife,  and  three  unmar- 
ried daughters  of  her  and  of  the  bankrupt,  to  reside  at 
the  hotel,  and  also  furnished  them  with  money,  out 
of  his  own  means;  towards  their  support.  This,  he  testi- 
fies, was  regaMed  as  part  of  the  bankrupt's  compen- 
sation. Whatever  sum  it  amounted  to  was  expended 
and  used.  In  addition,  Mr.  Develin,  as  was  not  un- 
natural from  his  relationship  to  the  bankrupt's  wife  and 
daughters,  invested  some  money  for  the  benefit  of  the 
bankrupt's  wife  and  her  daughters,  the  income  to  go  to 
the  wife  during  her  life,  and  the  principal  to  the 
daughters  at  her  decease,  the  whole  being  put  in  trust. 
This  mioney  was  his  own,  and  was  a  free  gift  by  him 
So,  also,  the  money  invested  in  the  house  at  Lynn, 
which  is  held  in  trust  for  the  bankrupt's  wife  and  her 
daughters,  is  not  shown  to  have  been  the  money  of  the 
bankrupt. 

Instead  of  three  debts  in  favor  of  Mr.  Develin,  but 
two  were  proved,  and  they  are  shown  to  have  been  valid 
and  subsisting  debts,  and  not  at  all  fictitious. 

The  objections  to  the  discharge  fail,  and  it  must 
stand,  and  the  petition  of  the  creditor  be  dismissed, 
with  costs. 


W.  Watsanj  for  the  creditor. 

» 

T.  BurweUf  for  the  bankrupt. 
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Fraudulbkt  Tkaksfer. — Petition  to  Modift  Injunction. — 

Pleading. 

Certain  creditore  of  a  bankrupt  obtained  judgment  against  him  by  default.  On 
that  judgment  execution  waa  issued  and  a  levy  made.  A  petition  in  bank- 
ruptcy was  then  filed  and  an  injunction  granted,  staying  the  sheriff's  pro- 
ceedings. The  creditors  applied  by  petition  for  a  vacation  or  modification  of 
the  injunction,  so  as  to  allow  the  sheriff  to  sell  enough  of  the  property  to 
satisfy  the  execution: 

Held,  That  the  transfer  worked  by  the  legal  proceedings  was,  under  §  85  of  the 
bankruptcy  Act,  prima  fade  evidence  of  fraud;  that  the  creditors  must  rebut 
this  but  that  their  petition  was  bad,  as  it  did  not  negative  the  circumstances 
which  §  85  declares  make  the  transfer  void. 

This  was  a  petition  by  James  T.  Bums  and  Daniel 
H.  Watson,  judgment  creditors  of  the  bankrupt,  pray- 
ing for  the  vacation  or  modification  of  an  injunction 
restraining  the  sheriff  of  the  city  and  county  of  If  ew 
York,  and  all  other  persons,  from  selling,  incumbering, 
assigning,  disposing  of,  or  in  any  way  whatever  inter- 
fering with,  the  property  of  the  bankrupt. 

The  petition  set  forth,  that,  on  December  8th,  1869, 
an  action  was  commenced,  in  the  Marine  Court  of  the 
city  of  New  York,  by  the  petitioners  against  the  bank- 
rupt, for  goods  sold  and  delivered,  and  that,  on  December 
22d,  1869,  judgment  was  entered  therein  by  default  for 
$205  73,  and  an  execution  issued  and  a  levy  made 
on  certain  millinery  goods  belonging  to  the  bankrupt ; 
that,  on  December  28th,  1869,  a  petition  in  bankruptcy 
was  filed  against  the  bankrupt,  and  the  injunction  now 
sought  to  be  modified  was  issued  and  served  upon  the 
sheriff;  that  said  action  was  instituted  adversely  to 
said  defendant,  and  was  brought  on  a  debt  justly  due, 
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and  said  judgment  was  obtained  without  fraud  or  col- 
losion  ;  and  that  the  property  levied  upon  was  perishable, 
and  unless  sold  immediately  would  greatly  deteriorate 
in  value.  The  prayer  of  the  petition  was,  that  the  in- 
junction might  be  vacated  or  modified,  so  as  to  permit 
said  sheriff  to  sell  enough  of  the  property  to  satisfy 
the  execution,  or  for  such  other  or  further  relief  as  might 
be  proper. 

The  matter  was  referred  to  the  register,  to  take  proof 
of  the  truth  of  the  matters  alleged  in  the  petition,  and, 
on  the  coming  in  of  the  register's  report,  was  brought 
to  a  hearing. 

BiiATCHFORD,  J.  The  transfer  worked  by  the  legal 
proceedings  was,  under  ^35,  prima  f<icie  evidence  of 
fraud,  not  being  made  in  the  usual  and  ordinary  course 
of  business  of  the  debtor.  The  creditor  must  rebut 
this.  But  his  present  petition  is  bad.  It  should 
negative  the  circumstances  which  §  35  declares  make 
the  transfer  void.    The  prayer  of  the  petition  is  denied. 


B.  F.  Watson^  for  the  petitioners. 
William  B.  Nassam^  for  the  assignee. 
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THE  SHIP  CHANCELLOR. 

Collision  at  Sba. — Ship  and  Fishing  Vessel. — Vessel  at 
Anchor. — Fog. — Signals. — Speed. 

The  schooner  B.,  an  American  fishing  vessel,  while  at  anchor  on  the  Grand  Bank 
of  Newfonndlandy'Was  rnn  down  in  a  dense  fog  by  the  ship  C.  and  snnk,  on  the 
22d  of  September,  1866.    The  ship  was  going  at  the  rate  of  aboat  six  knots  an 
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hour,  under  foil  sail  except  studding  sails,  and  a  fog  horn  was  heing  hlown 
upon  her,  at  intervals  of  abont  ten  seconds.  No  horn  was  blown  or  hell  rang 
on  the  schooner  during  the  day  of  the  collision,  till  after  the  horn  of  the 
ship  was  heard,  when  a  horn  was  blown,  and,  on  hearing  a  second  blast  from 
the  ship's  horn,  the  horn  was  again  blown  and  then  a  bell  was  rang.  On  hear 
ing  the  horn  from  the  schooner,  the  ship's  wheel  was  ordered  to  be  pot  to 
port,  and  had  been  got  abont  half  over  to  port,  iv;hen  the  bell 'was  heard, 
and  it  was  ordered  to  be  put  hard-a-starboard,  but  before  it  was  got  half  way 
over  to  starboard  the  collision  occurred : 

Held,  That  usually,  in  a  suit  in  rem  for  collision,  the  first  question  Sa,  whether  the 
yessel  sued  was  in  fault,  and  not  till  that  fact  is  established  does  the  in- 
quiry arise  idiether  the  libeUant's  vessel  was  in  fault 

That,  in  this  case,  the  schooner  being  at  anchor  was  grossly  in  fault,  in  not  sound- 
ing her  bell,  as  required  by  Article  10  of  the  Regulations  for  preventing  colli- 
sluns,  and  in  blowing  a  horn  on  hearing  the  horn  from  the  ship. 

That,  in  view  of  the  sounds  she  heard  from  the  schooner,  the  manceuvres  of  the 
ship  were  the  proper  ones. 

That,  these  violations  of  the  law  by  the^chooner  being  shown,  the  burden  of 
proof  was  upon  her  to  show  that  the  collision  was  in  no  degree  owing  to  them. 

That  the  requirement  of  Article  10,  of  the  Regulations  for  preventing  collisions, 
that  a  bell  shall  be  sounded  at  least  every  five  minutes,  whenever  there  is  a 
fog,  means,  that,  in  any  case,  the  bell  must  be  sounded  as  often  as  once  in  five 
minutes,  and  as  much  oftener  as  the  special  circumstances  of  the  case  shall 
require. 

That  the  speed  of  vessels  in  a  fog  should  be  moderate, 

That  the  burden  of  proof  was  upon  the  schooner  to  show  that  the  collision  was 
owing  to  too  great  speed  on  the  part  of  the  ship ;  and,  this  not  being  shown 
afiirmatively,  the  schooner  alone  was  liable  for  the  collision. 

Blatohfokd,  J.  The  schooner  Bride,  an  »Americaa 
fishing  vessel,  owned  by  the  libellant  and  one  Henry  B. 
Taylor,  who  was  her  master,  and  was  on  board  of  her, 
as  such,  at  the  time,  was  at  anchor  on  the  Grand  Bank 
of  Newfoundland,  on  the  22d  of  September,  1866,  in 
the  pursuit  of  her  business  as  a  fishing  vessel,  in  a 
dense  fog,  when,  at  about  twenty  minutes  past  four 
o'clock  in  the  afternoon  of  that  day,  she  was  run  do^ni 
and  sunk  by  the  ship  Chancellor,  then  on  a  voyage  from 
New  York  to  Liverpool.  The  starboard  side  of  the 
schooner  was  struck  by  the  stem  of  the  ship,  and,  of  ten 
persons  composing  the  company  of  the  schooner,  ail 
perished  but  one.  This  suit  is  brought  to  recover  the 
sum  of  18,400  as  damages  for  the  loss  of  the  schooner 
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and  her  outfit,  and  of  the  fish  and  oil  on  board  of  her 
at  the  time.  The  interest  which  belonged  to  Taylor 
has  become  vested  in  the  libellant. 

There  are  several  facts  in  the  case  which  are  un* 
disputed.    The  wind  at  the  time  was  from  south  south- 
west to  south-west,  blowing  a  moderate  breeze.    The 
ship  was  heading  east  by  south  half  south,  the  wind 
bemg,  therefore,  from  half  a  point  to  two  points  and 
a  half  abaft  the  beam  of  the  ship  on  her  starboard  side* 
The  fog  had  been  prevailing  for  four  or  five  days,  and 
was  so  thick  that  nothing  could  be  seen  more  than  half 
of  the  length  of  the  ship  ahead.    The  ship  was  on  her 
starboard  tack,  under  all  her  c^vass  except  her  stud- 
ding sails,  and  going  about  six  knots  an  hour,  and  a 
fog  horn  was  being  blown  upon  her  at  intervals  of 
about  ten  seconds,  by.  a  lookout  man  who  was  stationed 
on  the  top  gallant  forecastle.    There  were  two  men  at 
her  wheel,  the  master  was  standing  on  the  starboard 
quarter  near  the  wheel,  and  had  been  there  for  about 
half  an  hour  before  the  collision,  and  the  officers  and 
crew  were   all  of  them   on   deck.    There   were   four 
officers  and  twenty-eight  men  before  the  mast.    The 
latitude  of  the  ship,  at  noon  that  day,  was  45''  30'  norths 
and  her  longitude   at   the  same   time  was,  by  dead 
reckoning,  about  49^  west.    The  schooner  had  anchored 
at  the  place  where  she  was  struck,  on  the  previous 
evening.    She  was  in  about  thirty  fathoms  of  water, 
and  at  a  point  between  thirty  and  forty  miles  to  the 
southward  of  the  eastern  shoals  of  the  Grand  Bank  of 
Newfoundland. 

The  libel  avers,  that,  as  soon  as  the  proximity  of  the 
ship  was  known  or  suspected  on  board  of  the  schooner, 
the  master  of  the  schooner  blew  loud  blasts  upon  a 
horn,  and  her  mate  rang  loudly  a  bell  upon  her  fore- 
castle. The  answer  avers,  that  it  is  the  custom,  on  the 
Grand  Banks,  in  fogs,  for  vessels  under  way  to  blow, 
at  intervals  of  fifteen  or  twenty  seconds,  a  fog  hom^ 
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and  for  vessels  at  anchor  to  sound,  at  intervals  of  a  few 
seconds,  a  bell,  and  in  that  way  give  notice  to 
approaching  vessels  as  to  whether  they  are  under  way 
or  at  anchor ;  that  the  ship  had  a  full  watch  on 
deck,  with  two  men  at  the  wheel,  and  a  competent 
lookout ;  that  a  fog  horn  was  sounded  on  board  at 
intervals  of  from  ten  to  fifteen  seconds  ;  that,  while  the 
ship  was  sailing  through  the  fog,  a  horn  was  heard 
ahead,  and,  as  the  sound  indicated,  a  little  on  the  star- 
board bow ;  that  the  wheel  of  the  ship  was  then  put 
to  port,  no  object  being  at  the  time  visible  ahead ;  and 
that,  by  the  time  the  wheel  had  been  put  half  way  down, 
a  bell  was  heard,  and  almost  immediately  the  schooner 
loomed  up  ahead  in  the  fog  and  at  anchor,  and  the 
wheel  was  at  once  ordered  to  be  put  hard  a-starboard, 
but,  before  the ,  order  could  be  fully  obeyed,  and  the 
course  of  the  ship  be  changed,  she  came  in  contact 
with  the  schooner. 

Ordinarily,  in  a  suit  in  rem  for  a  collision,  the  first 
inquiry  to  be  made  is,  whether  the  vessel  sued  was  in 
fault,  and  not  until  it  is  established  on  the  part  of  the 
libellant,  that  the  vessel  sued  was  in  fault,  does  any 
inquiry  arise,  as  to  whether  the  libellant's  vessel  was 
in  fault.  But,  in  this  case,  the  facts  are  such,  that  the 
determination  of  the  question  whether  the  ship  was  in 
fault,  must  depend  upon  the  determination  of  the 
question  whether  the  schooner  was  in  fault.  The  10th 
Article  of  the  "regulations  for  preventing  collisions 
on  the  water,"  contained  in  the  Act  of  April  29th, 
1864,  (13  U.  S.  Stat,  at  Large^  60,)  provides  as  follows : 
"Whenever  there  is  a  fog,  whether  by  day  or  night, 
the  fog  signals  described  below  shall  be  carried  and 
used,  and  shall  be  sounded  at  least  every  five  minutes, 
viz :  (a)  Steamships  under  way  shall  use  a  steam- 
whistle  placed  before  the  funnel,  not  less  than  eight  feet 
from  the  deck.  (6)  Sailing  ships  under  way  shall  use 
a  fog  horn,  (c)  Steamships  and  saiUng  ships,  when  not 
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under  way,  shall  use  a  bell,"    In  this  case,  the  evidence 

shows,  that  the  company  of  the  schooner  were  all  of 

them  on  deck,  except  the  cook  and  the  captain ;  that 

foor  of  them  had  their  lined  out,  fishing ;  that  no  bell 

had  been  rung  or  any  horn  blown  on   the   schooner 

daring  the  day,  although  she  had  a  bell  hung  on  a  post 

near  the  windlass,  and  several   horns  convenient  of 

access,  one  of  them  being  hung  in  the  companion  way 

leading  to  the  cabin  from  the  deck ;  that,  suddenly,  a 

blast  from  the  ship's  horn  ^as  heard  on  board  of  the 

schooner ;  that  the  captain  of  the  schooner  then  came 

on  deck  and  blew  a  horn ;  that  then  the  sound  of  a 

horn  from  the  ship  was  again  heard  on  board  of  the 

schooner ;  that  the  captain  of  the  schooner  then  blew 

a  horn  a  second  time,  and  the  bell  of  the  schooner  was 

rang,  and  the  ship  was  heard  and  seen  close  upon  the 

schooner ;  that  the  lookout  on  the  top  gallant  forecastle 

of  the  ship  heard  and  reported  the  sound  of  the  horn 

from  the  schooner,  nothing  being  visible  through  the 

fog,  but  it  does  not  appear,  that  the  sound  of  more  than 

one  of  the  blowings  of  the  horn  on  the  schooner  wa^ 

heard  on  the  ship  before  the  collision  ;  that,  immediately 

on  the  hearibg  of  the  horn  from  the  schooner,  the  wheel 

of  the  ship  was  ordered  by  her  master  to  be  put  to  port, 

the  sound  of  the  horn  being  heard  faintly  by  him  from 

ahead  but  a  little  on  the  starboard  bow  of  the  ship ; 

that  the  helm  of  the  ship  had  been  got  about  half  to 

port,  when  a  bell  was  heard  from  the  schooner ;  that 

thereupon  the  helm  of  the  ship  was  ordered  by  her 

master  to  be  put  hard  a-starboard,  but,  before  it  was  got 

half  over  to  the  starboard,  the  collision  occurred  ;  that, 

when  the  master  of  the  ship  heard  the  horn  from  the 

schooner,  he,   from  the  course  of  the  sound  and  the 

direction  of  the  wind,  took  it  to  be  from  a  vessel  under 

canvass,  under  way,  on  her  port  tack,  and,  therefore, 

crossing  his  bows  from  his  starboard  to  his  port  side ; 

that  he,  therefore,  ported  his  helm,  to  let  her  pass  on  his 
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port  side ;  and  that,  on  hearing  her  bell,  he  concluded 
she  was  at  anchor,  and  a  little  on  his  starboard  hand, 
and,  consequently,  tailing  to  his  port  hand,  and,  therefore, 
he  then  starboarded,  to  pass  nnder  her  stem.  It  is  quite 
apparent,  from  the  proofs,  that,  when  the  horn  of  the 
schooner  was  first  heard  on  board  of  the  ship,  the  ship 
was  so  close  upon  the  schooner  that  a  collision  was 
almost  inevitable ;  that  there  was  no  substantial,  if 
there  was  any,  change  in  the  course  of  the  ship,  by 
either  the  porting  or  the  starboarding  of  her  helm ; 
and  that  the  manoeuvres  of  the  ship  were  the  proper 
ones,  in  view  of  the  sound  she  heard  from  the  schooner. 
Kow,  on  all  these  facts,  it  is  impossible  to  deny  that  the 
schooner  was  grossly  in  fault.  She  violated  the  law  of 
navigation  by  lying  at  anchor  without  sounding  her  bell 
at  all.  When  aroused  to  a  sense  of  her  danger  and  her 
duty,  by  hearing  the  fog  horn  of  the  ship,  she  violated 
the  law  again  by  sounding  a  horn  instead  of  a  bell,  and 
by  not  sounding  a  bell  until  after  she  had  heard  the 
horn  of  the  ship  a  second  time.  These  violations  of 
law  being  shown,  the  burden  of  proof  is  upon  the 
schooner  to  show  that  the  collision  was  in  no  degree 
owing  to  any  such  violation.  (Waring  v.  Clarke,  5 
Howard^  441,  465.)  In  this  case,  the  schooner  has,  I  think, 
failed  to  show  that  the  collision  was  not  in  some  degree 
attributable  to  the  violations  of  law  by  the  schooner. 
She  has  not  shown,  that,  if  she  had  sounded  a  bell  from 
time  to  time,  and  as  often  as  was  demanded,  in  view 
of  the  thickness  of  the  fog,  and  of  the  location  of  her 
anchorage,  and  of  the  state  of  the  wind,  prior  to  her 
having  heard  the  fog  horn  of  the  ship,  such  bell  would 
not  have  been  heard  by  the  ship,  and  thus  have  in- 
dicated a  vessel  at  anchor,  and  tailing,  with  the  wind, 
towards  the  port  side  of  the  ship,  in  season  for  the  ship 
to  have  had  a  chance  of  avoiding  the  collision,  by  star- 
boarding the  moment  the  bell  was  heard,  and  passing 
under  the  stem  of  the  schooner.    Nor  has  the  schooner 
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shown,  that  if,  when  she  soanded  a  horn,  after  hearing 
the  horn  of  the  ship,  she  had  sounded  a  bell  instead, 
there  would  not  have  been  time  for  the  ship  to  have,  at 
least,  mitigated  the  collision,  by  starboarding  instead  of 
porting.  As  the  schooner  was  motionless,  it  is  apparent 
that  but  a  slight  change  of  direction  in  the  heading 
of  the  ship  towards  the  stem  of  the  schooner,  a  com- 
paratively short  distance  away,  would  either  have  caused 
her  to  clear  the  schooner,  or  to  strike  the  schooner  a 
glancing  or  angular  and,  probably,  less  disastrous  blow, 
near  the  stern  of  the  schooner.  I  think,  on  the  evi- 
dence, that,  with  the  vigilance  and  promptitude  of 
movement  which  are  shown  to  have  existed  on  board 
of  the  ship,  the  proper  and  timely  use  of  the  bell  by  the 
schooner,  both  before  and  after  the  fog  horn  of  the  ship 
was  heard,  would  have  changed  the  state  of  things 
materially.  In  regard  to  the  use  of  the  bell  by  the 
schooner  before  the  horn  of  the  ship  was  heard,  it  is  to 
be  observed,  that  the  requirement  of  Article  10  is,  that 
the  bell  shall  be  sounded  at  least  every  five  minutes, 
whenever  there  is  a  fog*  This  does  not  mean  that  it 
shall  be  a  sufficient  compliance  with  the  law  to  sound 
the  bell  as  often  as  once  every  five  minutes,  in  any  fog. 
It  means  that  it  shall  not  be  a  sufficient  compliance 
with  the  law  to  sound  the  bell  less  often  than  once 
every  five  minutes,  in  any  fog.  The  20th  Article  de- 
clares that  nothing  in  the  rules  shall  exonerate  any 
vessel  from  the  consequences  of  the  neglect  of  any 
precaution  which  may  be  required  by  the  ordinary 
practice  of  seamen,  or  by  the  special  circumstances 
of  the  case.  In  any  fog,  the  bell  of  a  vessel  at  anchor 
must  be  sounded  at  least  once  in  every  five  minutes, 
and  as  much  oftener  as  the  thickness  of  the  fog,  or 
the  fact  that  she  is  anchored  in  a  route  frequented 
by  other  vessels,  or  the  state  of  the  wind  or  weather, 
or  the  ordinary  practice  of  seamen  at  the  locus  in  quo^ 
or  the  special  circumstances  attending  the  case,  may 
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require,  as  a  proper  precautioD,  the  neglect  of  which 
there  is  reasonable  cause  to  believe  may  prove  disastrous. 
It  is  shown,  by  the  proofs  in  this  case,  that  it  is  the 
custom,  on  the  Grand  Banks,  in  a  fog,  for  a  vessel  at 
anchor  to  ring  a  bell  every  ten  or  fifteen  seconds,  and 
for  a  vessel  under  canvass,  under  way,  to  blow  a  horn 
at  the  same  intervals.  Such  a  custom  is  a  reasonable 
one,  and  is  one  of  the  precautions  required  by  the 
ordinary  practice  of  seamen,  referred  to  in  Article  20, 
and  is  to  be  rigidly  enforced  by  the  Oourts.  It  is  a 
custom  in  harmony  with  the  requirements  of  Article 
10.  The  bell  must  be  sounded,  or  the  horn  must  be 
blown,  or  the  steam  whistle  must  be  used,  as  much 
oftener  than  once  in  every  five  minutes,  as  is  required 
by  the  use  of  reasonable  precaution  under  the  circum- 
stances of  each  case.  In  the  present  case,  the  fog  was 
of  extraordinary  thickness,  the  schooner  was  lying  in 
the  track  of  merchant  ships  running  from  New  York  to 
Liverpool,  and  the  vessel  under  canvass,  which  struck 
her,  was  using  a  fog  horn  every  ten  seconds.  Yet  the 
schooner  was  guilty  of  such  gross  neglect  as  to  sound 
no  bell  at  any  time  before  hearing  the  horn  of  the  ship. 
The  schooner  was,  therefore,  in  fault,  and  responsible 
for  the  collision,  at  least,  in  part. 

Was  the  ship  in  fault?  The  general  charge  made 
in  the  libel  against  the  ship  is,  that  she  was  recklessly^ 
negligently  or  carelessly  managed  by  those  navigating 
her.  There  is,  in  the  libel,  no  specific  allegation  as 
to  what  the  faulty  management  on  the  part  of  the  ship 
was.  As  already  stated,  no  fault  can  be  found  with 
what  was  done  on  board  of  the  ship,  after  the  proximity 
of  the  schooner  was  made  known.  The  ship  was  man- 
oeuvred as  she  ought  to  have  been,  in  view  of  the  indica- 
tions given  by  the  sound  from  the  schooner.  A  fog 
horn,  a  little  on  the  starboard  bow  of.  the  ship,  with  the 
wind  just  abaft  the  beam  of  the  ship  on  her  starboard 
side,  indicated  a  vessel  under  canvass,  under  way,  cross* 
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iDg  from  the  starboard  side  to  the  port  side  of  the  ship, 
and,  therefore,  the  helm  of  the  ship  was  properly  pat  to 
port.    The  bell  indicated  a  vessel  not  under  way,  and 
probably  at  anchor,  and,  with  the  wind  as  it  was,  if  at 
anchor,  tailing  to  the  port  side  of  the  ship,  and,  there- 
fore, the  helm  of  the  ship  was  properly  put  to  starboard. 
Nor  was  any  thing  left  undone  on  board  of  the  ship, 
after  the  sound  from  the  schooner  was  heard,  which 
ought  to  have  been  done.    The  only  serious  charge 
against  the  ship  is,  that  she  was  sailing  at  too  great  a 
81>eed,  in  view  of  the  thickness  of  the  fog.    The  testi- 
mony is,  that  the  breeze  was  a  moderate  one,  that  the 
«hip  was  going  about  six  knots  an  hour,  and  that  she 
had  all  her  canvass  on*  except  her  studding  sails.    In 
the  case  of  The  Itmerant,  (2  W.  Boh.  236,  243,)  decided 
In  1844,  Dr.  Lushington  says :  "It  is  unquestionably 
the  duty  of  every  master  of  a  ship,  whether  in  an  in- 
tense fog  or  great  darkness,  to  exercise  the  utmost 
vigilance,  and  to  put  his  vessel  under  command,  so  as  to 
secure  the  best  chance  of  avoiding  aU  accidents,  even 
though  such  precautions  may  occasion  some  delay  in  the 
prosecution  of  the  voyage.    It  may  be  that  for '  such 
purpose  it  would  be  his  duty  to  take  in  his  studding 
saUs ;  but  such  is  the  constantly  varying  combination 
of  circumstances,    arising   from   locality,   wind,    tide, 
number  of  vessels  in  the  track,  and  other  considerations, 
that  the  Court  cannot  venture  to  lay  down  any  general 
rule  whicli  would  absolutely  apply  in  all  cases.    In  the 
present  instance,  the  opinion  of  the  Court  is,  that  it 
might  have  been  prudent  for  the  Itinerant  to  have  taken 
in  her  studding  sails ;  but  the  Court  is  also  of  opinion, 
and  so  were  the  gentlemen  by  whom  it  was  assisted  at 
the  hearing  of  this  case,  that  the  collision  was  not 
occasioned  by  the  omission  of  the  Itinerant  so  to  do, 
but  that  the  state  of  the  weather  was  such  that  the 
accident    would   have    occurred,    even    although   this 
precaution   had  been  adopted.'-    In  the  case  of  The 
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Lord  Saumarez^  (6  Notes  of  Casea^  600,)  decided  in  1848^ 
Dr.  Lushington  says,  addressing  the  Trinity  Masters : 
'^It  appears  that  shortly  previous  to  and  up  to  the  time 
of  the  collision,  the  Lord  Saumarez  was  proceeding 
under  all  her  sails  set,  with  the  exception  of  having^ 
taken  in  her  lower  studding  sails;  and  it  has  been 
contended,  on  the  one  side,  that,  considering  the  state 
of  the  wind  and  weather  and  the  locality,  the  Lord 
Saumarez  ought  not  to  have  carried  so  large  a  press 
of  sail ;  while,  on  the  other  hand  it  is  said,  that,  what- 
ever might  be  the  quantity  of  sail  she  carried,  it  was  not 
at  all  instrumental  to  the  collision  and  to  the  damage  in 
question.  Iji  support  of  the  latter  averment,  the  case 
of  The  Itinerant  was  cited.  Now  it  is  most  important 
that  this  question  should  not  be  subject  to  misap- 
prehension, and  you  will  excuse  me  for  referring  to 
what  took  place  in  The  Itinerant^  and  showing  what  is- 
the  real  principle  which  the  Court  adopted,  sanctioned 
by  the  gentlemen  of  the  Trinity  House,  in  this  matter. 
Perhaps  I  had  better  first  state  the  general  principle. 
When  a  ship  is  carrying  a  great  press  of  sail,  it  does  not 
necessarily  follow,  though  it  may  be  an  act  of  im- 
prudence, that  it  contributes  to  the  collision  itself;  and, 
if  it  is  not  the  cause  of  the  collision,  but  simply  an  act 
of  imprudence,  not  promoting  the  collision,  it  is  a  cir- 
cumstance to  be  entirely  laid  out  of  the  case.  But  if„ 
on  the  other  hand,  looking  to  tU^  state  of  the  wind  and 
the  weather,  an  improper  press  of  sail  was  contributory 
to  the  collision,  then  it  is  a  misdemeanor  for  which  the 
party  so  acting  must  suffer.  In  the  case  of  The 
Itinerant  *  *  *  the  Court  pronounced  that  the  collision 
was  the  result  of  inevitable  accident.  *  *  *  Now,  in 
that  case,  the  fog  was  of  the  very  densest  character, 
so  that  the  two  vessels  could  not  descry  each  other 
until  they  were  in  almost  immediate  contact ;  and, 
although  the  gentlemen  by  whom  I  was  then  assisted 
were  of  opinion  that  the  Itinerant  was,  in  one  sensa 
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of  the  word,  to  blame  in  carrying  so  great  a  press  of 
sail,  yet,  looking  at  the  whole  case,  they  considered 
that  the  carrying  such  sail  was  not  contributory  to  the 
coUisioD,  and,  under  these  circumstances,  I  could  not 
hold  that  vessel  to  blame.  But  let  it  not  go  forth,  as  by 
your  authority,  that,  whatever  may  be  the  circum- 
stances of  the  case,  a  vessel  is  at  liberty  to  carry  a 
great  press  of  sail,  to  the  imperilling  the  safety  of 
other  ships.  That  never  was  a  doctrine  laid  down  by 
this  Court  or  by  your  board.  In  the  present  case, 
looking  at  all  the  circumstances  and  at  the  locality, 
considering  whether  it  was  a  track  in  which  it  was  likely 
to  meet  other  vessels,  you  will  have  the  goodness  to 
state  to  me  presently,  whether  you  are  of  opinion  that 
the  carrying  so  large  a  press  of  sail,  was  or  was  not 
contributory  to  this  collision  ;  whether,  if  less  sail  had 
been  carried,  some  time  would  have  been  allowed,  after 
the  discovery  of  the  vessel,  to  adopt  those  measures 
which  ought  to  have  been  taken  to  avoid  the  collision." 
The  decree  was  against  the  Lord  Saumarez,  because 
it  was  held  that  the  primary  cause  of  the  collision  was 
her  putting  her  helm  to  starboard,  contrary  to  the  rules 
laid  down  by  the  Trinity  House,  but  the  Trinity 
Masters  remarked,  that,  in  the  situation  in  which  that 
vessel  was,  it  would  have  been  more  prudent  for  her 
to  have  had  no  studding  sails  at  all.  I  have  cited  these 
eminently  just  and  practical  views  of  Dr.  Lushington, 
not  only  because  of.  their  applicability  to  the  present 
case,  but  for  the  purpose  of  showing  how  little  coun- 
tenance is  given  by  Courts  of  Admiralty,  to  such  views 
of  the  duty  of  the  masters  of  vessels  which  are  sailing 
in  a  fog,  as  were  advanced  by  the  witnesses  examined 
on  the  part  of  the  claimant  in  this  case.  One  of  them 
stated  that  he  never  shortened  sail,  in  all  his  experience, 
in  a  fog,  his  view  being,  that  the  faster  the  ship  goes, 
the  quicker  she  will  answer  her  helm,  and,  therefore,  the 
less    the    danger    of    colliding   with   another  vessel. 
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Another  witness  stated,  that  the  proper  course,  in  a  fog, 
is,  not  to  shorten  sail  at  all,  but  to  go  as  fast  as  you 
can,  and  take  the  chances,  using  every  prudent  precau- 
tion. Another  stated,  that  he  never  made  less  sail  on 
account  of  a  fog,  and  that  the  rule  is  to  go  as  fast  as 
you  can,  consistently  with  wind  and  weather.  Another 
stated,  that  it  is  prudent  to  go  as  fast  as  you  can, 
through  a  fog,  as  long  as  the  masts  hold  in.  Another 
stated,  that  he  never  diminishes  his  speed  in  a  fog  on 
the  Banks,  his  object  being  to  get  through  the  fog  as 
quickly  as  possible,  lest  he  should  be  run  into.  Another 
stated,  that  he  always  crosses  the  Banks  in  a  fog  as 
fast  as  he  can,  and  that  it  is  not  more  dangerous  to  a 
vessel,  at  anchor  there,  in  a  fog,  for  another  vessel  to 
go  fast  than  to  go  at  less  speed.  One  of  these  witnesses 
is  the  master  of  a  steamer  plying  regularly  between 
New  York  and  Liverpool.  He  says,  that,  while  crossing 
the  Banks  in  a  fog,  it  is  not  his  custom  to  diminish 
his  rate  of  speed  at  all ;  that  he  generally  goes  ten 
or  eleven  knots  an  hour,  through  a  fog,  on  the  Banks  ; 
and  that  from  three  hundred  to  four  hundred  yards 
is  the  furthest  distance  at  which  you  can  hear  a  fog 
horn  or  a  bell.  This  practice,  if  it  be  one,  of  not 
diminishing  speed  in  a  fog  on  the  Banks,  is  directly, 
so  far  as  steamers  are  concerned,  in  the  face  of  the  16th 
Article  of  the  sailing  rules,  which  provides  that  every 
steamship  shall,  when  in  a  fog,  go  at  a  moderate  speed. 
The  rule  that  there  must  not  be  too  much  speed  in 
a  fog  has  also  been  applied  to  sailing  vessels,  under 
varying  circumstances,  depending  upon  the  particular 
facts  of  the  case.  (The  Virgil,  2  W.  Rob.  201;  The 
Victoria,  3  W.  Bol.  49 ;  The  Pepperell,  1  Swdbey,  12 ; 
The  Eobert  &  Ann  v.  The  Lloyds,  Eolfa  Rule  of  the 
Road,  55.)  Two  prominent  ideas  were  advanced  by  the 
witnesses  for  the  claimant  in  this  case,  as  justifying 
undiminished  speed  in  a  fog  on  the  Banks.  One  was, 
that  the  danger  to  any  vessel  in  a  fog  is  greater  the 
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longer  she  remains  in  *tbe  fog.  The  other  was,  that  the 
£aster  a  vessel  is  going  the  more  quickly  will  she  mind 
her  helm,  and  thus  the  better  will  she  be  able,  on  a 
signal  of  danger,  to  avoid  colliding  with  another  vessel, 
in  a  fog.  Neither  of  these  ideas  has  any  sanction  in 
the  law,  and  any  vessel  which  acts  upon  them  takes 
upon  herself  the  consequences  of  recklessness.  The 
first  idea  disregards  wholly  the  rights  and  the  safety  of 
other  vessels.  The  other  idea  presupposes  that  a  signal 
of  danger,  proceeding  from  a  vessel  unseen  in  a  fog, 
to  another  vessel,  will  necessarily  be  heard  so  season- 
ably, and  acted  upon  so  intelligently,  by  the  latter,  as 
to  secure,  by  a  proper  movement  of  her  helm,  the  avoid- 
ance of  a  collision.  The  true  rule  of  law  is  laid  down 
by  Dr.  Lushington,  in  the  case  of  The  Virgil,  (2  TT.  Bob. 
201,205.)  He  says :  "If  a  vessel  charged  with  having 
occasioned  a  collision,  should  be  sailing  at  the  rate  of 
eight  or  nine  miles  an  hour,  when  she  ought  to  have 
proceeded  only  at  the  speed  of  three  or  four,  it  will 
be  no  valid  excuse  for  the  master  to  aver  that  he  could 
not  prevent  the  accident  at  the  moment  it  occurred, 
if  he  could  have  used  measures  of  precaution  that 
would  have  rendered  the  accident  less  probable.  It 
may  undoubtedly  be  important  that  a  voyage  should 
be  completed  in  the  most  speedy  manner,  but  such  speed 
must  be  combined  with  safety  to  other  vessels  sailing 
in  an  opposite  course.  This  is  the  doctrine  of  the 
Courts  of  Admiralty,  in  cases  of  this  kind." 

I  have  made  these  observations  because  of  the 
character  of  the  testimony  introduced  on  the  part  of 
the  claimant  in  this  case,  and  because  no  sanction 
is  intended  to  be  given,  by  the  decision  in  this  case, 
to  the  doctrines  advanced  on  the  part  of  the  claimant, 
through  his  witnesses,  as  to  the  rule  by  which  vessels 
have  a  right  to  govern  themselves,  in  regard  to  the 
proper  rate  of  speed  in  a  fog.  Each  case  must  be 
judged  of  by  its  own  circumstances,  for,  what  would 
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be  Bot  too  great  a  rate  of  speed '  in  a  fog,  under  one 
state  of  facts,  woald  be  too  great  a  rate,  under  another 
state  of  facts.  Yet,  there  are  general  rules  for  the 
government  of  vessels,  as  to  their  rate  of  speed  in  a  fog, 
based  upon  uniformity  of  principle  and  leading  to  uni- 
formity of  decision.   (The  Itinerant,  2  TF.  B/ob.  236,  242.) 

In  the  present  case,  in  view  of  the  fault  on  the  part 
of  the  schooner  in  not  sounding  her  bell  at  all,  while 
at  anchor,  before  she  heard  the  horn  of  the  ship,  and 
in  view  of  her  further  fault  in  misleading  the  ship, 
by  sounding  her  horn,  instead  of  her  bell,  after  she 
had  heard  the  horn  of  the  ship,  and  in  view  of  the 
fact  that,  the  burden  of  proof  being  on  the  schooner, 
to  show  that  the  collision  was  not  the  consequence 
of  such  faults,  she  has  not  so  shown,  and  in  view  of  the 
fact,  that  the  burden  of  proof  is  on  the  schooner,  to 
show  that  the  collision  was  owing,  in  any  degree,  to 
the  too  great  si)eed  of  the  ship,  I  cannot  come  to  the 
conclusion,  on  the  evidence,  that  it  is  shown  a£Sr- 
matively  that  a  too  great  speed  on  the  part  of  the 
ship  contributed  to  the  collision.  On  the  contrary,  the 
weight  of  the  evidence  is,  that,  if  the  schooner  had  not 
committed  the  faults  she  did,  the  ship  would  not,  even 
at  the  speed  she  had,  have  collided  with  the  schooner* 
The  evidence  does  not  show  any  such  actual  known 
proximity  of  other  vessels,  in  the  vicinity  of  the  place 
of  collision,  at  or  abou^  the  time  of  the  collision,  or 
any  such  probability  of  meeting  other  vessels  there, 
either  under  way  or  at  anchor,  as  to  make  the  actual 
speed  of  the  ship  at  the  time,  in  view  of  the  wind, 
and  of  the  sail  she  had  on,  and  of  all  other  attending 
circumstances,  a  reckless  one.  Therefore,  I  cannot  pro- 
nounce the  ship  in  fault. 

The  libel  must  be  dismissed,  with  costs. 

J.  H.  Choate,  for  the  libellant. 

W.  B.  Beebe  and  C.  Danohtie,  for  the  claimant. 
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EDWAED  L,  UNGEWITTEE  vs.  WILLIAM  VON 
SACHS,  ASSIGNEE  IN  BANKEUPTOY  OP  THE 
PIEM  OP  SOHEPELEE  &  CO.,  AND  THE  PIEM 
OP  BOWDOIN,  LAEOCQUE  &  BAELOW, 

Breach  of  Trust  bt  Bankrupts. — Rights  of  Assignee. — 

Preference. 

JJ,  requested  S.  <fc  Go.  to  inyest  his  funds  in  their  hands  in  a  certain  stock. 
They  informed  him  that  they  had  done  so,  bat  in  fact  took  the  shares  in  their 
own  name,  and  soon  afterwards  hypothecated  them  to  a  bank,  as  security 
for  a  loan.  They  subsequently  failed,  and  on  the  day  of  their  failure  deposited 
with  B.  L.  <fc  B.  certain  securities  with  which  to  release  the  stock  hypothecated. 
The  bank. refusing  to  return  the  stock,  the  securities  were  sold,  the  proceeds 
remaining  in  the  possession  of  B.  L.  dl;  B.  S.  A  Co.  haying  been  adjudged 
bankrupts  and  an  assignee  appointed,  IT.  filed  a  bill  in  equity  against  the 
assignee  and  B.  L.  A  B.,  to  recoyer  those  proceeds,  as  representing  the  stock : 

Hdd,  That,  with  respect  to  other  creditors,  S.  A  Co.,  when  they  became  In- 
solyent,  were  merely  debtors  to  IT.  for  the  yalue  of  the  stock. 

That  no  lien  or  trust  arose  in  respect  to  the  securities  deposited  with  B.  L.  <fc  B., 
or  their  proceeds,  that  was  not  reyoked  by  the  appointment  of  the  assignee, 
to  whom  the  property  in  them  passed,  free  of  any  charge  in  fayor  of  IT. 

That  to  hold  the  contrary  would  be  to  giye  IT.  a  preference  contrary  to  the 
proyisions  of  the  bankruptcy  Act. 

Blatghfobd,  J.  This  is  a  final  hearing,  on  pleadings 
and  proofs,  in  a  suit  in  equity.  The  suit  is  brought  to 
determine  whether  the  plaintiff,  or  the  assignee  in  bank- 
ruptcy of  Schepeler  &  Co.,  is  entitled  to  certain  moneys 
in  the  hands  of  the  defendants  Bowdoin,  Larocque  & 
Barlow.  The  plaintifl*,  being  a  resident  of  Wurzburg,  in 
Bavaria,  and  having  funds  in  the  hands  of  Schepeler  & 
Co.,  requested  them,  in  1862  and  1863,  to  invest  for  him  in 
the  stock  of  the  Metropolitan  Gas  Light  Company,  a 
New  York  corporation,  sufficient  of  those  funds  to 
amount  to  $5,600  at  par  of  such  stock.   They  did  so,  sub- 


168  SOUTHERN  DISTRICT  OF  NEW  YORK, 

Edward  L.  Ungewitter  v,  William  von  Sachs,  Assignee  in  Bankruptcy. 

scribing  for  66  shares  of  the  par  value  of  $100  each^ 
and  advising  him  that  it  was*  an  investment  for  his 
account,  and  speaking  of  the  56  shares,  in  their  letters 
to  him,  as  his  shares.  They  collected  dividends  from 
time  to  time  on  the  66  shares,  and  advised  him  of  such 
collection.  They  in  fact  took  the  56  shares  in  their  own 
name,  but  he  was  not  advised  as  to  whether  the  shares 
were  in  his  name  or  not.  They  made  a  single  subscrip- 
tion, in  their  own  name,  for  98  shares,  of  which  the  66 
shares  formed  a  part,  29  shares  belonging  to  another 
party,  and  13  shares  to  themselves.  The  98  shares  stood 
in  their  own  name  on  the  books  of  the  Company  at  all 
times,  and  they  received  a  certificate  for  98  shares  in 
their  own  name  from  the  company  in  1863.  As  early 
as  October,  1864,  Schepeler  &  Co.  hypothecated  their 
certificate  with  the  Phenix  Bank  of  the  city  of  New  York 
as  security  for  money  then  loaned  by  that  bank  to  them, 
and  it  always  afterwards  remained  in  the  possession  of 
that  bank,  or  of  its  successor,  the  Phenix  National  Bank, 
under  a  pledge  for  money  loaned,  the  loan  being  renewed 
from  time.  The  last  renewal  was  in  May,  1868,  a  loaa 
which  never  was  paid  in  full,  but  amounted  to  $67,500  at 
the  time  of  the  failure  of  Schepeler  &  Go. 

Schepeler  &  Co.  failed  on  the  15th  of  May,  1869.  On 
that  day,  and  at  a  time  when  they  were  insolvent  and 
knew  themselves  to  be  so,  or  else  were  contemplating  in- 
solvency as  inevitable,  one  of  the  firm  went  to  the  office 
of  Bowdoin,  Larocque  &  Barlow,  the  legal  advisers  of 
the  firm,  and,  after  making  known  to  them  the  state  of 
their  pecuniary  affairs,  and  the  fact  that  the  Phenix  Na- 
tional Bank  held  on  pledge  the  85  shares  of  the  Metro- 
politan Gas  Light  Company  stock  and  other  securities, 
which  really  belonged  to  other  persons  than  Schepeler  & 
Co.,  put  into  the  hands  of  Bowdoin,  Larocque  &  Barlow 
certain  securities,  which,  or  the  proceeds  of  which,  he 
requested  should  be  used  to  replace  or  repurchase  the  85 
shares  of  stock  and  the  other  securities  so  really  belong- 
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ing  to  other  persons,  and  also  signed  and  delivered  to 
Bowdoin,  Larocque  &  Barlow  a  written  order  on  the 
bank,  requesting  them  to  deliver  to  Bowdoin,  Larocqae  & 
Barlow  the  85  shares  of  stock  and  certain  other  specified 
securities.  The  85  shares  of  stock  were  not  delivered 
np  by  the  bank  and  were  not  replaced  or  repurchased. 
Bowdoin,  Larocque  &  Barlow  applied  to  the  bank,  and 
offered  to  redeem  such  stock,  a  few  days  after  the  failure 
of  Schepeler  &  Co.,  and  to  pay  the  highest  market  price 
for  it,  but  the  offer  was  refused.  The  offer  was  renewed 
a  week  or  two  later,  and  refused  again.  The  securi- 
ties so  placed  in  the  hands  of  Bowdoin,  Larocque  & 
Barlow  having  been  sold,  there  remained  in  their  hands, 
of  the  proceeds,  after  deducting  what  was  expended  in 
the  redemption  of  the  other  securities  which  were  to  be 
redeemed,  a  sum  of  money  which,  with  interest  to  the 
11th  of  ]!f ovember,  1869,  amounted,  on  that  day,  to  $11,- 
981  99.  That  sum  was,  on  that  day,  deposited  by  Bow- 
doin, Larocque  &  Barlow  in  the  New  York  Life  Insurance 
and  Trust  Gompany,  to  their  own  credit,  payable  after  ten 
days'  notice,  with  interest  at  4  per  cent,  per  annum,  and 
they  received  therefor  a  certificate  of  deposit,  which  they 
hold,  subject  to  the  decree  of  this  Court  as  to  who  is  en- 
titled to  the  money  which  it  represents. 

The  claim  of  the  plaintiff  is,  that  the  money  in  the 
hands  of  Bowdoin,  Larocque  &  Barlow  represents  the 
85  shares  of  stock,  and  that  the  proportion  of  it  which 
represents  56  shares  ought  to  be  paid  to  him,  and  ought 
not  to  go  to  the  assignee  in  bankruptcy. 

However  great  a  breach  of  trust  was  committed  by 
Schepeler  &  Co.  towards  the  plaintiff,  yet,  on  the  facts 
of  the  case,  Schepeler  &  Co.,  when  they  became  insolv- 
ent, were  merely  debtors  to  the  plaintiff  for  the  value 
4  of  the  56  shares  of  stock,  as  against  their  other  cred- 
itors, now  represented  by  the  assignee  in  bankruptcy, 
and  as  respected  the  rights  of  such  other  creditors,  under 
^he  bankruptcy  Act.    The  securities  themselves,  whose 


170  SOUTHERN  DISTRICT  OF  NEW  YORK, 

Edward  L.  Ungewitter  v.  WiHiam  yon  Sachs,  Assii^ee  in  Bankruptcy. 

sale  has  resulted  in  the  proceeds  in  question,  never  be- 
longed to  the  plaintiff,  and,  so  far  as  appears,  were  not, 
prior  to  the  time  when  the  rights  of  the  assignee  in 
bankruptcy  intervened,  put  into  the  hands  of  the  plaint- 
iff, or  of  any  agent  of  his,  or  of  any  person  with  his 
assent  or  privity,  nor  was  the  placing  of  such  securities 
in  the  hands  of  Bowdoin,  Larocque  &  Barlow  made 
known  to  the  plaintiff,  or  adopted  or  ratified  by  him, 
prior  to  the  transfer  of  the  title  to  them  to  the  assignee 
in  bankruptcy.  The  property  in  them  was  in  no  manner 
changed,  nor  did  any  legal  or  equitable  lien,  or  interest, 
or  trust,  or  charge,  arise  in  respect  to  them,  which  would 
not  have  been  revocable  by  Schepeler  &  Co.  themselves, 
at  least,  at  all  times  before  the  transaction  was  made 
known  to  the  plaintiff.  It  was  not  made  known  to  the 
plaintiff,  or  to  any  agent  of  his,  until  some  time  after  the 
appointment  of  the  assignee  in  bankruptcy.  Such  ap- 
pointment must,  on  the  facts,  be  considered  as  a  revoca- 
tion of  anything  done  by  Schepeler  &  Co.,  if  any  such 
revocation  were  needed. 

Moreover,  the  delivery  of  the  securities  having  been 
made  for  a  specified  purpose,  and  the  purpose  not  having 
been  carried  out,  because  of  the  refusal  of  the  bank  to 
deliver  the  shares,  the  property  in  the  securities  re- 
mained in  Schepeler  &  Co.,  and  passed  to  the  assignee  in 
bankruptcy,  free  and  clear  from  any  charges  in  favor  of 
the  plaintiff. 

Independently,  however,  of  these  views,  the  Court 
is  in  fact  asked  to  do,  in  favor  of  the  plaintiff,  what  the 
bankruptcy  Act  expressly  forbids.  It  is  asked  to  give 
to  the  plaintiff,  as  a  creditor,  a  preference.  If  Schepeler 
&  Co.  had  given  directly  to  the  plaintiff  himself,  the 
securities  which  they  placed  in  the  hands  of  Bowdoin, 
Larocque  &  Barlow,  they  being  then  insolvent,  or 
acting  in  contemplation  of  insolvency,  and  intending 
to  prefer  the  plaintiff,  and  he  having  the  knowledge 
which  Bowdoin,  Larocque  &  Barlow  had,  the  transaction 
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woald  have  been  a  fraad  od  the  Act  and  void,  and 
the  assignee  could  have  recovered  back  the  securities,  or 
their  value,  from  the  plaintiff. 

The  bill  must  be  dismissed,  with  costs, 

J3.  BoeUeeTj  for  the  plaintiff. 

T.  C.  T*  BtneMey^  and  J.  K.  HiUj  for  the  assignee  in 
bankruptcy. 

•  W.  W.  McFarhmdy  for  Bowdoin,  Larocque  &  Barlow. 


MAY,  1870. 

THE  STEAMBOAT  MOUNT  WASHINGTON. 

C!)oLLi8iON  ON  Hudson  River. — Schooner  and  Steamboat. 

A  steamboat,  with  a  heavy  tow  at  the  end  of  a  hawser,  was  g^lng  slowly  np 
the  Hadson  river,  close  along  the  west  shore,  when  a  collision  occurred 
between  a  boat  on  the  ]tort  side  in  the  tow,  and  a  schooner.  The  schooner 
was  scarcely  doing  more  than  drifting  down  with  the  tide,  as  the  wind  was 
very  light  The  steamboat,  jost.  before  the  collision,  took  a  rank  sheer  to 
the  east,  and,  when  the  schooner  was  just  off  her  port  bow,  stopped  her  engine : 

JSdd,  Tliat  it  was  the  duty  of  the  steamboat  to  keep  out  of  the  way  of  the 
schooner,  and  she  must  show  that  her  failure  to  do  so  arose  from  no  fault 
oji  her  part. 

That  the  sheer  of  the  steamboat  was  not  justifiable,  and  she  should  have 
stopped  and  backed  sooner. 

Blatghfobd,  J.  This  is  a  libel  for  a  collision  which 
occurred  aboat  8  o'clock  A.  M.  on  the  1st  of  August, 
1867,  between  the  schooner  Annie,  owned  by  the  libellant, 
and  a  canal-boat  in  tow  of  the  steamboat  Mount  Wash- 
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ington,  a  short  distance  below  the  upper  end  of 
Wagner's  Island,  in  the  Hudson  river.  The  schooner 
was  bound  down  the  river.  The  steamboat  was  going 
up  close  along  the  west  shore,  off  Wagner's  Island, 
having  seventeen  boats  in  tow — one  on  each  side  of  her 
and  fifteen  on  a  hawser,  astern,  in  three  tiers  of  four 
each,  and  an  extreme  stem  tier  of  three.  The  tide  was 
ebb.  There  is  a  dispute  as  to  how  the  wind  was,  but 
there  is  no  doubt  it  was  very  light.  The  schooner  was 
scarcely  doing  more  than  drifting  with  the  tide.  The 
speed  of  the  steamboat  was  very  small,  as  her  tow  was 
heavy.  The  port  bow  of  the  schooner  struck  the  port 
bow  of  the  extreme  port  boat,  of  the  four  boats  in  the 
first  tier  behind  the  steamboat,  and  the  schooner  swung 
around,  so  that  her  port  side  lay  against  the  bows  of  the 
boats  in  that  tier.  She  was  finally  shoved  out,  and 
claims  to  recover  $200  for  the  damages  she  sustained 
and  for  loss  of  her  time. 

It  was  the  duty  of  the  steamboat  to  keep  out  of 
the  way  of  the  schooner,  and  she  must  show  that  she 
failed  to  do  so  through  no  fault  on  her  part.  This  she 
has  not,  on  the  whole  evidence,  satisfactorily  done. 
It  is  admitted,  that,  just  before  the  collision,  the  steam- 
boat took  a  rank  sheer  to  the  eastward,  by  putting  her 
helm  hard  a-port,  and  that  she  and  the  boat  on  her  port 
side  went  clear  of  the  schooner,  on*  the  port  side  of 
the  schooner.  I  am  not  satisfied  that  this  sheer  was 
justifiable,  or  that  there  was  anything  in  the  position 
or  movements  of  the  schooner,  to  call  for  it.  The 
steamboat,  on  her  own  showing,  was  very  close  to  the 
west  shore,  and  it  was  not  reasonable  for  her  to  suppose 
that  the  schooner  would  attempt  to  pass  between  her 
and  the  west  shore.  It  was  on  that  supposition  alone 
that  she  acted,  in  porting  where  she  did.  Moreover, 
I  think  the  steamboat  did  not  soon  enough  stop  and 
back.  Her  master  says,  that,  when  the  schooner  was 
nearly  an  eighth  of  a  mile  off,  he  thought  she  was 
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going  in  to  the  westward  of  him,  and  that  he,  at  that 
distance,  hailed  the  schooner  not  to  do  so,  but  without 
effect.  Yet  he  says,  that  he  did  not  slow  or  stop  his 
engine  till  after  he  had  put  his  wheel  hard  a-port, 
and  that,  when  he  stopped  his  engine,  the  schooner 
was  just  off  his  port  bow.  I  think,  on  the  evidence, 
that,  if  the  steamboat  had  not  ported  at  all,  and,  cer- 
tainly, if  she  had  stopped  and  backed,  when  she  hailed 
the  schooner,  there  would  have  been  no  collision. 

There  must  be  a  decree  for  the  libellant,  with  costs, 
with  a  reference  to  ascertain  the  damages  sustained  by 
the  libellant. 

B.  D.  Benedict^  for  the  libellant. 

Beebe^  JDonohue  ds  Cooke,  for  the  claimant. 
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THE  PROPELLEE  OLIVE  BAKEE. 

Collision  mt  New    York  Harbor — Tuo  and  Tow  —  Inevitable 

Accident. 

A  hmrge,  while  under  tow,  lashed  to  the  side  of  a  tag,  was  injured  by  a  collision 
with  a  yessel  lying  at  a  dock.  On  the  part  of  the  tug,  it  was  claimed,  that  the 
collision  was  caused  by  the  slackening  of  the  bow  line  between  the  barge  and  the 
^%  ^7  some  one,in  charge  of  the  barge,  against  the  will  of  the  master  of  the  tug, 
whereby  the  tug  had  not  full  control  of  the  barge ;  that  another  tug,  passing  close 
by  the  tow,  raised  a  swell,  which,  with  the  tide,  gaye  the  barge  a  sheer  towards 
the  dock,  which  the  tug  was  not  able  to  check,  owing  to  the  slackening  of  the 
bow  line ;  and  that  the  collision  was  caused  by  ineyitable  accident: 

Held,  thaty  as  the  tug  had  acquiesced  in  the  slackening  of  the  bow  line,  she  became 
responsible  for  whatever  consequences  resulted  from  that  arrangement. 
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That  the  tide  was  known  and  ought  to  haye  been  calculated  for,  and  the  effect  of 
the  passing  of  the  other  tng  ought  to  have  been  guarded  against. 

That  the  circumstances,  therefore,  did  not  make  out  a  case  of  inevitable  ac- 
cident. 

Blatghfohd,  J.  The  libellants,  as  owners  of  the 
barge  Halleck,  sue  the  steam  propeller  Olive  Baker,  to 
recover  the  sum  of  $1,200,  as  the  damages  sustained  by 
them  in  consequence  of  injuries  caused  to  the  barge, 
while  she  was  being  towed  by  the  Olive  Baker,  on  the 
17th  of  August,  1868,  from  the  foot  of  Bridge  street,  in 
Brooklyn,  to  the  Wallabout  Bay,  around  the  upper  end 
of  the  Cob  Dock.  The  barge,  while  under  tow,  and  lashed 
to  the  starboard  side  of  the  Olive  Baker,  was  carried 
across  the  entrance  to  the  bay,  and  to  the  side  opposite 
the  Cob  Dock,  and  her  bow  struck  against  the  side  of  a 
heavy  ice-boat  lying  at  a  dock  at  Williamsburg,  so  as  to 
inflict  considerable  damage  upon  the  barge.  The  libel 
alleges,  that  the  injury  was  caused  solely  by  the  fault  of 
the  Olive  Baker.  The  answer  alleges,  that,  after  the  Olive 
Baker  and  the  barge  had  started  on  their  trip,  some  one 
having  charge  of  the  barge  slackened  her  bowline,  against 
the  will  of  the  master  of  the  Olive  Baker,  whereby  the 
Olive  Baker  had  less  control  of  the  movements  of  the 
barge  than  she  otherwise  would  have  had ;  that,  when  the 
Olive  Baker,  with  the  barge  in  tow,  reached  the  entrance 
to  Wallabout  Bay,  the  tide  was  running  out  and  against 
the  Olive  Baker ;  that  the  channel  was  narrow,  and,  as. 
the  Olive  Baker  was  attempting  to  enter  the  bay,  a  tug 
passed  rapidly  by  her ;  that  the  water  from  the  wheel  of 
such  tug  came  against  the  starboard  bow  of  the  barge  ; 
that  the  force  of  the  tide  and  of  such  tug  on  the  Olive 
Baker  was  so  great  that,  without  any  fault  on  the  part  of 
those  navigating  the  Olive  Baker,  she  took  a  sudden 
sheer  across  the  narrow  channel,  towards  an  ice  boat 
lying  at  or  near  the  shore ;  that,  in  order  to  prevent  the 
Olive  Baker  and  the  barge  from  colliding  with  the  ice 
boat,  the  Olive  Baker  was  at  once  backed,  but,  as  she  had 
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not  complete  control  of  the  barge,  after  the  slackening  of 
the  bow  line,  the  barge  continued  to  go  forward  until 
the  bow  line  was  straightened,  and,  when  it  was  so 
straightened,  it  parted  and  allowed  the  barge  to  collide 
with  the  ice  boat ;  and  that  such  collision  was  caused  by 
tnevitable  accident. 

This  defence  resolves  itself  into  two  matters  —  the 
slackening  of  the  bow  line  of  the  barge  against  the  will  of 
the  master  of  the  Olive  Baker ;  and  the  action  of  the  tide 
and  the  tug,  causing  the  Olive  Baker  to  sheer  and  neces- 
sitating her.  backing,  and  causing  the  slackened  bow  line 
to  part,  and  thereby  bringing  about  the  collision,  through 
inevitable  accident. 

In  regard  to  the  slackening  of  the  bow  line,  to  whatever 
extent  it  was  slackened,  if  it  was  slackened  at  all,  the  cap- 
tain of  the  Olive  Baker  testifies,  that  he  slowed  his  boat 
down  while  the  captain  of  the  barge  was  slackening  the 
line,  during  the  trip,  and  before  the  entrance  off  the  upper 
end  of  the  Gob  Dock  was  reached,  and  that,  after  the  line 
had  been  slackened  and  again  fastened,  the  Olive  Baker 
went  ahead  again.  The  Olive  Baker,  in  undertaking  to 
tow  the  barge,  made  herself  responsible  for  any  arrange- 
ment of  the  towing  lines  that  was  known  to  and 
acquiesced  in  by  her.  Whatever  slackening  of  the  line 
took  place  in  this  case,  was  acquiesced  in  by  the  Olive 
Baker.  There  were  three  lines  —  a  how  line,  a  tow  line 
midships,  and  a  stem  line,  the  tow  line  belonging  to  the 
Olive  Baker  and  the  other  two  lines  to  the  barge.  The 
evidence  is  satisfactory,  and  comes  from  those  on  the 
Olive  Baker,  that,  when  the  Olive  Baker  was  backing, 
before  the  collision,  and  in  order  to  prevent  it,  although 
the  bow  and  stem  lines  parted  by  the  backing,  the  Olive 
Baker  afterwards  brought  up  on  the  tow  line  and  backed 
on  that,  and  the  collision  occurred  after  that.  The 
parting  of  the  bow  line  alone  is  set  up  in  the  answer, 
and  the  parting  of  that  is  attributed  to  its  having  been 
slackened.    The  evidence  shows  that  it  was  a  new  and 
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strong  line.  The  headway  of  the  Olive  Baker  and  the 
barge  were  very  great  when  the  Olive  Baker  started  to 
back,  and  the  line  undoubtedly  snapped  from  the  sudden 
strain  upon  it,  the  barge  going  ahead  and  the  Olive 
Baker  backing.  As  the  tow  line  did  not  break  and  the 
Olive  Baker  brought  up  on  it,  and  the  other  two  lines 
parted  before  the  tow  line  was  brought  up  on,  it  would 
seem,  that  the  tow  line  must  have  been  more  slack  than 
either  of  the  other  two  lines,  after  the  backing  com- 
menced. But,  for  the  condition  of  slackness  of  all  the 
lines,  the  Olive  Baker  was,  on  the  evidence,  responsible, 
and,  in  so  far  as  the  collision  was  promoted  by  the  part- 
ing of  the  bow  line  through  its  slackness,  the  Olive 
Baker,  being  responsible  for  such  slackness,  is  responsible 
for  the  parting  and  its  consequences. 

As  to  the  joint  action  of  the  tide  and  the  tug  in  pro- 
ducing the  accident,  the  evidence  shows,  that  the  tug, 
being  light  and  not  having  anything  in  tow,  was  coming 
up  from  behind  the  Olive  Baker.  The  tide  was  ebb  and 
the  Olive  Baker  was  running  against  it.  The  barge  was 
down  by  the  stem  and  towed  hard.  The  pilot  of  the 
Olive  Baker  saw  the  tug  coming  up  on  the  starboard  side 
of  the  barge,  the  barge  being  on  the  starboard  side  of 
the  Olive  Bs^er.  The  stem  of  the  barge  projected  from 
ten  to  fifteen  feet  ahead  of  the  stem  of  the  Olive  Baker,  and 
the  stem  of  the  barge  extended  some  ten  feet  in  the  rear 
of  the  stem  of  the  Olive  Baker.  The  bows  of  the  two 
boats  were  pressed  in  together,  so  that  their  stems  lay 
out  from  each  other.  As  the  tug  was  coming  up,  the 
captain  of  the  Olive  Baker,  who  was  her  pilot,  and  was 
at  her  wheel  in  her  pilot  house,  blew  a  signal  of  two  blasts 
of  his  steam  whistle,  indicating  that  he  desired  the  tug 
to  go  to  his  port  side.  The  tug  made  no  reply,  but  went 
on.  When  the  tug  had  got  alongside  of  the  barge,  and 
was  passing  between  it  and  the  face  of  the  Cob  Dock, 
so  close  to  the  barge  that  she  scraped  the  barge  as  she 
passed,  and  so  close  to  the  dock  that  there  was,  as  the 
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captain  of  the  Olive  Baker  says,  only  two  and  a  half  feet 
distance  between  the  tug  and  the  dock,  the  captain  of 
the  Oliver  Baker  ported  his  helm,  so  as  to  crowd  the  tug 
still  more,  and  tend  to  throw  the  head  of  the  barge  and  of 
the  Olive  Baker  to  the  right,  into  the  bay,  and  in  the 
direction  in  which  the  Olive  Baker  and  the  barge  were 
bonnd,  to  reach  their  destination.    The  captain  of  the 
Olive  Baker  says,  that,  the  water  being  shoal,  the  suction 
caused  by  the  tug,  as  she  passed,  caught  the  stern  of  the 
barge  and  drew  it  towards  the  comer  of  the  dock,  and 
thus  threw  the  head  of  the  barge  away  from  the  entrance 
to  the  bay.    The  theory  is,  that  this  force  and  that  of 
the  tide  running  out  of  the  bay,  against  the  starboard  bow 
of  the  barge,  counteracted  the  eftect  of  the  porting  by 
the  Olive  Baker,  and  caused  her  to  shoot  across  the 
entrance  and  against  the  ice  boat  on  the  other  side.    As 
soon  as  the  captain  of  the  Olive  Baker  saw  that  the  head 
of  the  barge  was  being  thrown  away  from  the  entrance 
to  the  bay,  he  stopped  and  backed  his  engine,  it  having 
before  been  slowed,  under  one  bell.    I  can  see  nothing, 
in  all  this,  of  inevitable  accident.    It  is  in  proof,  that  the 
captain  of  the  barge,  when  he  saw  the  tug  trying  to  run 
on  the  inside  of  him,  called  the  attention  of  the  captain 
of  the  Olive  Baker  to  the  fact  that  he  ought  to  be  care- 
ful lest  the  barge  should  be  damaged,  and  that  the  cap- 
tain of  the  Olive  Baker  replied  that  he  knew  his  own 
business.    I  think  there  was,  in  the  evidence,  a  strife 
between  the  Olive  Baker  and  the  tug  as  to  which  should 
have  the'  inside  and,  therefore,  the  shorter  line  into  the 
bay.    The  Olive  Baker  should  have  gone  further  out 
^hen  she  saw  that  the  tug  had  refused  to  go  outside. 
There  was  room  enough  for  the  Olive  Baker  to  have  done 
so  by  starboarding  her  helm.    She  could  have  stopped 
and  reversed  sooner.    The  tide  was  known  and  should 
have  been  calculated  for,  and  the  effect  of  the  rapid 
.  passing  by  of  the  tug  in  such  close  proximity  ought  to 
have  been  known  and  guarded  against.    The  barge  was 
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wholly  at  the  mercy  of  the  Olive  Baker,  and  the  latter 
is,  I  think,  chargeable  with  the  consequences  of  the 
collision. 

There  must  be  a  decree  for  the  libellant,  with  costs, 
with  a  reference  as  to  the  damages.  . 

Beebej  Donokm  <&  Cooke^  for  the  libellants. 

Soudder  &  Carter^  for  the  claimants. 


MAY,  18'ro. 

THE  SCHOOIfEE  JOHN  SANDEESON. 
THE  SCHOOlifEE  ALBEET  G.  LAWSON. 

Collision  in  East  Rivsb. — Vessel  at  Anchor. — Nbgliobnoe, 

The  schooner  S.,  while  at  anchor  in  the  East  Riyer,  between  Blackwell's  and 

Manhattan  IsUuids,  having  her  sails  np,  was  ran  into  by  the  schooner  L., 

about  9,  A.  M : 
Held,  That  it  was  no  fanlt  in  the  S.  to  leaye  her  sails  np,  while  at  anchor,  in 

broad  daylight,  at  a  place  where  she  could  be  seen  from  a  long  distance,  and 

was  not  obstructing  the  channel ; 
That  the  collision  was  caused  by  the  negligence  of  the  L.  in  tacking  too  close 

to  the  bows  of  the  S.  and  in  not  discovering  that  she  was  at  anchor. 

Blatohford,  J.  These  are  cross  libels  for  a  colli- 
sion, $1,000  damages  being  claimed  in  the  first  case, 
and  $1,800  damages  in  the  second  case.  The  collision 
took  place  in  the  channel  between  BlackwelPs  Island 
and  Manhattan  Island,  near  to  the  Blackwell's  Island 
shore,  about  opposite  between  78th  street  and  79th 
street,  about  9  o'clock  on  the  morning  of  Sunday,  the 
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4th  of  October,  1868.  The  wind  was  fresh  from  the 
north-east,  and  the  tide  was  running  flood,  the  wind 
blowing  against  the  tide.  The  Lawson  had  left  New 
York  city  for  a  voyage  through  the  said  channel,  and 
through  Hell  Gate,  to  the  eastward.  She  was  going 
with  the  tide  and  beating.  The  Sanderson  had  come 
from  Nova  Scotia,  and  had  passed  through  Hell  Gate 
bound  to  New  York  City.  The  whole  contest  in  the 
case  is  as  to  whether  the  Sanderson  was  at  anchor  of  not, 
at  the  time  of  the  collision.  I  am  satisfied,  on  the 
evidence,  that  she  was,  and  that  she  had  been  thus 
at  anchor  for  some  two  hours  before  the  collision. 
She  came  to  anchor  under  the  direction  of  a  competent 
licensed  Hell  Gate  pilot,  who  was  on  board  of  her,  and 
who  anchored  her,  because  she  was  unable  to  stem  the 
strong  flood  tide,  even  sailing  before  the  wind,  she  being 
a  very  dull  sailer.  When  she  anchored,  which  she  did 
not  do  until  the  tide  began  to  carry  her  backward, 
she  clewed  up  or  took  in  all  her  sails  but  her  two  jibs, 
her  foretopsail,  her  foresail,  and  her  main  sail.  As  she 
thus  lay,  her  foretopsail  was  the  only  sail  which  was 
allowed  to  draw  to  any  extent,  her  main  sheet  being 
hauled  right  aft.  What  drawing  there  was  by  her  sails 
was  proper  and  necessary,  to  keep  her  steady  and  pre- 
vent her  from  dragging  her  anchor  afoul  of  the  Oroton 
water  pipe,  which  crossed  to  Blackwell's  Island  a  short 
distance  astern  of  her.  She  was  anchored  as  close  to 
Blackwell's  Island  as  it  was  proper  for  her  to  be,  leav- 
ing abundance  of  channel  room  to  the  westward  of  her. 
She  had  a  proper  and  competent  watch  kept  on  deck, 
and  her  wheel  was  properly  attended  to  after  she  anchor^ 
ed.  In  this'  posture  of  things,  the  Lawson,  in  beating,  ran 
across  the  bows  of  the  Sanderson,  from  the  New  York 
side,  and  tacked  near  the  Blackwell's  Island  shore,  and  so 
close  to  the  bows  of  the  Sanderson,  that  the  flood 
tide  carried  the  Lawson  against  the  Sanderson,  the  port 
bow  of  the  Lawson  striking  the  port  bow  of  the  Sand- 
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erson,  and  the  Lawson  being,  therefore,  a  little  between 
the  Sanderson  and  the  Blackwell's  Island  shore,  though 
nearly  head  and  head.  Prior  to  the  eoUision,  and  when 
it  was  seen,  from  the  Sanderson,  that  a  collision  was 
imminent,  everything  was  done  on  board  of  the  Sander- 
son, that  could  be  done,  to  avoid  the  collision  and 
mitigate  its  effects.  The  helm  of  the  Sanderson 
was  put  hard  a-starboard,  so  as  to  sheer  her,  as 
far  as  her  anchor  chain  would  allow,  towards  Blackwell's 
Island,  and  give  the  Lawson  a  chance  to  clear  her  to  the 
westward,  and  ten  fathoms  more  of  chain  were  run  out 
on  the  Sanderson,  the  fifteen  fathom  shackle  being 
under  water.  The  collision  happened  through  the  reck- 
lessness and  negligence  of  those  in  charge  of  the  Law- 
son.  The  evidence  shows,  that  they  were  intent  only 
on  overhauling  another  schooner,  which  was  beating 
through  the  channel  ahead  of  them,  that,  in  their  reck- 
less mailing,  they  nearly  collided  with  that  other  schooner, 
close  to  the  bows  of  the  Sanderson,  and  that  they 
jumped  to  the  conclusion  that  the  Sanderson  was  not 
at  anchor,  because  they  saw  her  sails  up,  and  saw  the 
tide  running  against  her  bows.  Ordinary  attention 
would  have  shown  them  that  she  was  not  under  way, 
for  she  was  in  plain  light  from  their  vessel,  for  a  long 
distance,  the  shores  of  the  channel  being  straight,  and, 
as  she  was  at  anchor,  her  position  was  not  at  any  time 
altered,  as  they  were  approaching.  It  was  no  fault 
in  the  Sanderson  to  leave  her  sails  up,  while  at  anchor 
thus,  in  broad  daylight,  at  a  place  where  she  could  be 
seen  from  a  long  distance,  and  when  she  left  abundance 
of  channel  to  the  westward  of  her.    After  she  came  to 
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anchor,  other  vessels  beating  through  tacked  short  of 
her,  and  passed  safely  by.  Nothing  but  gross  inatten- 
tion and  want  of  care  could  have  put  the  Lawson 
where  she  was,  it  being  clear  that  the  Sanderson  was  at 
anchor. 

The  libel  against  the  Sanderson  must  be  dismissed, 
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with  costs.  In  the  case  against  the  Lawson,  there  mast 
be  a  decree  for  the  libellants,  with  costs,  with  a  reference 
to  ascertain  their  damages. 

D.  McMahan,  for  the  Lawson. 

Beebe^  Donohue  <b  Cooker  for  the  Sanderson. 
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Collision  off  Point  Judith. — Stbamcr  and  Schooner. — Speed  in  a 

Fog. — ^Changino  Course  Blindlt. 

The  steamer  F.,  bound  from  New  York  to  Portland,  while  running  at  the  rate 
of  seven  or  eight  knots  an  hour,  in  a  thick  fog,  collided  with  and  sank  the 
schooner  M.  C.  T.,  near  Point  Judith.  On  board  of  the  schooner,  a  fog  horn 
was  blown  at  intervals  of  half  a  minute,  and  the  steam  whistle  of  the  F.  was 
heard  for  some  half  an  hour  before  the  collision.  Immediately  before  the 
collision,  the  helm  of  the  schooner  was  ported  and  the  wheel  of  the  steamer 
was  put  hard  a-starboard. 

Heldj  that  the  speed  of  the  steamer  was  too  great ; 

That,  as  the  schooner  was  crossing  the  course  of  the  steamer  from  starboard  to 
port,  the  proper  manosuvre  for  the  steamer  would  have  been  to  port  her  wheel 
instead  of  starboarding  it,  and,  as  she  starboarded  blindly,  in  ignorance  of  the 
true  course  and  position  of  the  schooner,  and,  as  it  turned  out,  erroneously, 
such  change  of  her  course  was  a  fault. 

Blatchpord,  J.  This  libel  is  filed  on  behalf  of  the 
libellant  and  the  other  owners  of  the  schooner  Mary  0. 
Terbell,  and  of  her  crew,  and  of  the  owners  of  her  cargo, 
to  recover  the  sum  of  $27,000,  as  the  value  of  the 
schooner  and  of  her  cargo  and  pending  freight,  and  of 
other  property  on  board  of  her,  lost  by  the  sinking  of 
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the  schooner  through  a  collision  between  her  and  the 
screw  steamer  Franconia,  on  the  9th  of  June,  1868,  be- 
tween 7  and  8  o'clock,  a.  m,,  during  a  thick  fog,  at  a 
point  about  three  miles  south  south-east  from  Point 
Judith.  The  schooner  was  on  a  voyage  from  Boston  to 
New  York.  The  steamer  was  bound  from  New  York  to 
Portland,  and  had  left  New  York  at  about  4  o'clock  P.M. 
of  the  day  before.  The  steamer  struck  the  port  side  of 
the  schooner,  just  aft  of  the  fore  rigging,  nearly  at  right 
angles,  and  cut  into  her  several  feet,  and  she  very  soon 
sank. 

The  libel  alleges,  that  the  schooner  was  sailing  by  the 
wind,  on  a  north-west  course,  with  the  wind  west  by 
south ;  that  she  had,  for  several  hours  previously,  been 
on  her  port  tack,  steering  in  a  north-westerly  direction, 
and  not  changing  her  course,  until  about  half  a  minute 
before  the  collision,  when  her  master,  observing  4}hat  the 
steamer  was  bearing  directly  down  upon  him,  and  that  a 
collision  was  imminent,  and  with  the  view  of  escaping 
it,  if  possible,  ordered  his  helm  to  be  ported,  which  was 
done;  and  that  the  schooner,  in  consequence,  had 
changed  her  course  about  one  point  before  the  collision. 

The  answer  avers,  that  the  speed  of  the  steamer  at  the 
time  was  only  about  half  her  usual  rate,  and  was  at  a 
rate  only  sufficient  to  enable  her  to  make  her  course,  and 
that,  when  the  vessels  would  have  cleared,  the  schooner 
changed  her  course  across  the  head  of  the  steamer. 

It  is  contended,  on  the  part  of  the  steamer,  that  the 
wind  was  about  south-west  by  south,  and  that  the 
schooner  was,  therefore,  sailing  about  west,  which  would 
be  making  her  course,  and  that  she  changed  some  eight 
points,  so  that  she  was  heading  north  at  the  time  of  the 
collision ;  that  the  steamer,  whose  proper  course  was 
about  east,  kept  it,  and  so  struck  the  schooner  at  right 
angles ;  and  that,  if  the  schooner  had  not  changed  her 
course,  the  steamer  would  have  passed  safely  to  the 
northward  of  the  schooner.    As  the  steamer  struck  the 
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schooner  on  her  port  side,  at  about  right  angles,  if  the 
schooner  was  at  the  time  heading  north,  the  steamer  must 
have  been  heading  about  east.  The  proper  course  of  the 
steamer,  at  the  place  of  collision,  was  about  east,  and, 
therefore,  if  the  schooner  was  in  fact  heading  to  the 
north,  the  steamer  could  not  have  materially  changed 
her  course  to  port.  If,  however,  the  schooner  had  been, 
heading  to  the  north-west  and  changed  one  point  by 
porting,  that  is  to  north-west  by  north,  the  steamer, 
to  have  hit  her  at'  right  angles,  must  have  been  heading 
about  north-east  by  east,  a  change  of  about  three  points 
from  east,  by  starboarding. 

The  testimony  on  the  part  of  the  schooner  is,  that  her 
sails  were  trimmed  by  the  wind  and  tl^at  her  sheets  were 
hauled  flat  aft.  This  last  fact  is  confirmed  by  the  pilot 
of  the  steamer.  The  testimony  of  those  on  the  deck  of 
a  sailing  vessel,  and  in  charge  of  her  sails  and  her  helm, 
as  to  the  shape  of  her  sails,  and  the  course  of  the  wind, 
is  much  more  reliable  than  the  testimony  of  those  on 
board  of  a  steamer  coming  from  a  direction  which  makes 
the  wind  at  least  three  points  abaft  the  beam  of  the 
steamer.  On  the  whole  evidence,  I  can  have  no  doubt 
that  the  course  of  the  schooner,  before  she  ported,  was 
north-west,  and  that  she  was  on  her  port  tack,  sailing 
within  about  five  points  of  the  wind,  under  a  three  or 
four  knot  breeze. 

The  master  of  the  schooner  was  on  deck,  and  there  was 
a  man  at  the  wheel.  The  steam  whistle  of  the  steamer 
was  heard  on  board  of  the  schooner  for  some  half  an 
hour  before  the  collision.  The  sound  came  from  off  the 
weather  bow  of  the  schooner.  The  master  of  the 
schooner  kept  blowing  a  fog  horn  constantly,  at  intervals 
of  half  a  minute,  nothing  being  visible.  Suddenly,  he 
saw  the  bows  of  the  steamer  about  five  points  off  his 
weather  bow,  that  is,  in  a  direction  about  west  by  south. 
He  immediately  blew  his  horn  again,  and  went  into  the 
cabin,  and  brought  out  a  musket  and  fired  it*  off.    He 


184  SOUTHERN  DISTRICT  OF  NEW  YORK, 

The  Steamer  Fnmoonift. 

then  directed  the  man  at  the  helm  to  port  it,  which  was 
done.  He  called  the  rest  of  his  crew  from  below. 
They  came  np  hurriedly  and  lowered  the  schooner's 
boat,  from  the  davits  at  her  stem,  and  it  had  scarcely 
reached  the  water  before  the  steamer  struck  the 
schooner.  The  lower  part  of  the  steamer  near  the 
water  was  visible  first  to  the  master  of  the  schooner, 
the  fog  being  thicker  above.  He  says,  that,  before  he 
ordered  his  helm  to  be  ported,  he  saw  the  steamer,  and 
noticed  that  she  was  swinging  towards  his  bows,  that 
is,  towards  the  north.  That  is  the  way  she  would  have 
swung,  if  she  had  been  running,  at  the  time,  on  a  star- 
board helm.  The  testimony  of  the  pilot  of  the  steamer 
is,  that  the  steamer  was  running  at  a  speed  of  between 
seven  and  eight  knots  an  hour ;  that  the  first  notice  he 
had  of  the  proximity  of  the  schooner,  was  hearing 
something  like  a  man  halloing  ;  that  right  immediately, 
about  two  seconds  after,  he  heard  something  just  like  a 
board  slap  in  a  sail,  which  was  probably  the  report  of 
the  musket ;  that  the  lookout  sang  out  to  him,  that 
there  was  a  noise  on  the  starboard  bow,  something  like 
a  whistle,  fog  horn ;  that  he  and  a  man.  who  was  in 
the  pilot  house  with  him  immediately  hove  the  wheel 
of  the  steamer  hard  a-starboard ;  that  the  steamer's 
engine  was  immediately  stopped  and  reversed;  and 
that  they  then  saw  the  schooner  coming  out  of  the  fog, 
across  the  bow  of  the  steamer,  and  went  into  her  and  sank 
her.  He  also  says,  that,  when  he  first  saw  the  schooner, 
she  was  about  a  point  on  the  starboard  bow  of  the 
steamer.  The  pilot  of  the  steamer,  and  the  man  who 
was  with  him  in  the  pilot  house,  do  not  say  anything, 
in  their  testimony,  as  to  the  effect  in  fact  produced 
on  the  course  of  the  steamer  by  putting  her  wheel  hard 
a-starboard.  The  latter  says,  that  he  and  the  pilot  put 
it  hard  a  starboard  before  the  collision.  For  the  steamer, 
from  being  on  a  course  east,  to  have  hit,  at  right  angles, 
the  schooner  on  a  course  north-west  by  north,  would 
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have  required  a  change  in  the  coarse  of  the  steamer, 
by  starboarding,  of  not  over  three ,  points.  That  the 
steamer  did  starboard  is  admitted.  That  she  swung 
to  port,  by  starboarding,  I  have  no  doubt.  She  star- 
boarded because  the  noise  was  reported  to  be  on  her 
starboard  bow.  In  fact,  the  schooner  was  crossing  the 
bow  of  the  steamer,  from  the  steamer's  starbos^rd  side, 
to  the  steamer's  port  side.  Therefore,  porting,  and 
not  starboarding,  was  the  proper  manoeuvre  for  the 
steamer,  and,  if  she  could  have  seen  the  schooner,  she 
would  have  ported.  She  starboarded  blindly,  in  igno- 
rance of  the  true  course  and  position  of  the  schooner, 
and  erroneously,  as  it  turned  out,  and  it  was  a  fault 
in  her  to  do  so.  On  the  evidence,  if  she  had  not 
starboarded  at  all,  but  had  merely  stopped  and  reversed 
her  engine,  the  chance  is  that  she  would  have  cleared 
the  schooner,  by  passing  under  her  stern,  or  would  have 
struck  her  a  glancing  blow,  and,  probably,  with  less 
damage. 

But  there  was  another  and  more  grievous  fault  on 
the  part  of  the  steamer.  She  was  running  at  too  great 
speed.  The  evidence  of  her  pilot  is,  that  he  had  been 
hearing  fog  horns  all  along  in  the  morning ;  that,  about 
two  minutes  before  the  collision,  a  fog  horn  on  his  star- 
board bow  had  passed  him ;  that  he  heard  another  fog 
horn  on  his  starboard  bow,  about  a  minute  before  the 
collision  ;  and  that,  within  ten  minutes  before  the  colli- 
sion, he  had  heard  a  fog  horn  on  his  port  bow.  He 
was  at  the  spot  where  all  the  coasting  vessels  coming 
from  the  eastward,  through  the  Vineyard  Sound,  enter 
Long  Island  Sound,  off  Point  Judith.  Yet  he  plunged 
on,  at  a  speed  so  great,  that,  as  this  schooner,  after 
having  given  all  proper  warnings  of  her  position, 
loomed  up  through  the  fog,  he  could  not  stop  or  sufS- 
ciently  diminish  the  headway  of  his  steamer,  to  enable 
him,  by  the  retardation  of  her  onward  movement  or  the 
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divergence  of  her  course,  to  avoid  crushing  against  her 
and  sending  her  to  the  bottom. 

The  collision  was  due  to  the  two  faults,  on  the  part 
of  the  steamer;  which  have  been  pointed  out,  and  there 
must  be  a  decree  for  the  libellant,  with  costs,  with  a 
reference  to  ascertain  the  damages. 

Soudder  <&  Carter^  for  the  libellant. 

Beebe^  Donohtie  <b  Cooke,  for  the  claimants. 
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Tug  and  Tow. — Peril  of  the  Sea. — Burden  op  Proof. 

A  eteamboat  agreed  to  tow  certain  canal  boats  from  Kew  Brunswick  to  New 
York,  by  way  of  the  Raritan  river  and  the  Kills.  On  reaching  the  month  of 
the  river,  inside  of  which  there  was  good  anchorage  and  a  safe  harbor,  there 
was  found  outside  a  high  wind  and  a  heavy  sea.  The  steamer,  however,  went 
out,  and,  not  being  able  to  cross  the  flats,  the  tide  being  ebb,  took  a  circuitous 
route  by  the  channel,  going  by  South  Amboy  and  down  around  the  buoy  at 
tail  of  the  flats,  and  so  around  to  Perth  Amboy.  While  making  this  passage, 
two  of  the  canal  boats  were  sunk  by  the  violence  of  the  sea  and  the  dashing 
of  the  boats  against  each  other : 

Held,  that  it  showed  a  want  of  ordinary  care  for  the  steamboat  to  venture  out 
with  such  a  tow  when  she  did ; 

That,  the  violence  of  the  sea  furnishing  an  adequate  cause  for  the  disaster,  and 
the  steamboat  being  in  fault  for  placing  the  boats  in  such  circumstances,  she 
must  be  held  to  strict  proof  of  any  negligent  act  on  the  part  of  the  boats, 
which  she  claimed  to  have  been  contributory. 

Blatchford,  J.    The  libels  in  these  cases  are  filed  to 
recover  for  damages  sustained  through  the  alleged  neg- 
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licence  of  the  steamboat  Blanche  Page,  while  engaged 
in  towing  two  canal  boats,  called  Schuylkill  boats,  loaded 
with  anthracite  coal,  one^  the  Cornelius  Haggerty,  owned 
by  the  libellant  in  the  first  case,  and  the  other,  the  John 
Hays,  owned  by  the  libellant  in  the  second  case.  The 
Hagfferty  was  sunk  with  her  cargo.  She  was  never 
raised.  For  her  loss,  and  that  of  her  pending  freight 
and  other  property  on  board  belonging  to  her  owner,  he 
claims  $2,000  damages.  The  Hays  was  also  sunk  with 
her  cargo,  but  she  was  raised  and  repaired.  For  the 
damage,  and  that  sustained  by  the  coal  of  which  he  was 
the  carrier,  some  of  which  was  lost,  her  owner  claims 
damages  to  the  amount  of  $1,900.  The  contract  for 
towage  was  from  New  Brunswick  to  New  York,  by  the 
way  of  the  Baritan  river  and  the  passage  between  Staten 
Island  and  f[ew  Jersey.  The  boats  had  come  through 
the  Delaware  and  Baritan  canal. .  The  steamboat  left 
New  Brunswick  with  them  on  the  morning  of  the  5th  of 
July,  1867.  She  passed  down  the  river  with  two  boats 
on  each  side  of  ber,  and  four  boats  in  a  hawser  tier,  at  a 
considerable  distance  astern.  The  Haggerty  was  in  the 
hawser  tier,  having  two  boats  on  her  right  and  one  on 
her  left.  The  boat  on  her  right  was  a  lake  boat,  con- 
siderably larger,  higher  and  heavier  than  herself  and  the 
Hays.  The  Hays  was  on  the  right  of  the  lake  boat. 
The  boat  on  the  left  of  the  Haggerty  was  a  Schuylkill 
boat,  about  the  size  of  the  Haggerty.  The  steamboat, 
with  her  tow,  passed  out  of  the  mouth  of  the  river,  and 
went  by  South  Amboy,  and  down  around  the  buoy  at  the 
tail  of  the  flats  or  oyster  beds,  and  so  around  to  Perth 
Amboy.  She  drew  too  much  water  to  go  across  the  flats 
at  the  time,  the  tide  being  ebb.  Hence  she  took  the 
circuitous  route  by  the  channel.  Other  steamboats,  with 
tows,  which  went  down  the  river,  and  reached  its  mouth 
before  she  did  that  day,  went  to  Perth  Amboy  across 
the  flats,  the  tide  being  higher,  and  they  not  drawing  so 
much  water  as  the  Blanche  Page.    The  Haggerty  sank   ^ 
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a  short  distance  after  she  had  passed  by  South  Amboy. 
The  Hays  sank  just  as  she  was  rounding  the  buoy,  from 
a  half  to  three  quarters  of  an  hour  after  the  Haggerty 
sank.  They  came  out  of  the  mouth  of  the  river  not 
far  from  three  o'clock  in  the  afternoon. 

These  boats  sank  in  the  midst  of  a  violent  storm  and 
a  heavy  sea.  The  wind  was  about  east,  and  the  sea,  as 
the  tow  turned  the  buoy,  where  the  Hays  sank,  was  di- 
rectly on  the  starboard  side  of  the  Hays,  putting  her  in 
its  trough.  The  principal  disputed  question  in  the  case 
is,  as  to  whether  it  was  negligence  in  the  steamboat,  and 
want  of  ordinary  care,  for  her  to  have  come  out  of  the 
mouth  of  the  river,  and  undertaken  the  comparatively 
long  and  exposed  trip  she  did,  at  the  time  she  so  came 
out.  The  weather  had  been  growing  bad  all  through  the 
day,  and  the  wind  had  been  increasing  in  violence.  There 
was  good  anchorage  and  a  safe  harbor  inside  of  the 
mouth  of  the  river.  Without  going  in  detail  through 
the  evidence,  which  is  very  voluminous,  I  think  the 
clear  weight  of  the  testimony  is,  that  it  showed  a  want 
of  ordinary  care  for  the  steamboat  to  venture  out  with 
such  a  tow  when  she  did.  It  was  easy  to  see,  from  a  suf- 
ficient distance  up  the  river,  the  condition  of  the  waters 
of  the  bay,  the  wind  was  high,  and  the  steamboat  knew 
she  could  not  cross  the  flats.  She  was  in  fanlt  in  expos- 
ing the  boats  to  the  risk,  and  must  abide  the  conse- 
quences. The  evidence  shows,  that  those  in  charge  of 
her  did  not  take  care  to  exercise  their  own  independent 
judgment  on  the  occasion,  but  went  out  because  they 
saw,  when  they  reached  the  mouth  of  the  river,  that  the 
boats  which  had  preceded  them  had  gone  out.  Those 
boats  went  across  the  flats.  The  Blanche  Page  was  the 
only  one  that  came  out  of  the  river  and  went  around  the 
buoy. 

The  answers  allege  negligence  on  the  part  of  those  in 

charge  of  the  canal  boats.    The  charge  is  general  and 

>    not  of  any  specific  negligence.    On  the  trial,  it  was  at- 
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tempted  to  be  shown  that  the  boats  sank  because  their 
hatch  covers  were  not  fastened  down,  and  that  such 
covers  came  off  either  through  the  rolling  of  the  boats 
or  by  being  washed  off  by  the  waves,  and  allowed  the 
boats  to  fill  and  thus  sink.  The  burden  of  proof  is  on 
the  claimant  to  make  out  such  negligence,  as  a  contrib- 
utory cause  of  the  disasters.  He  has  not  done  so.  In 
regard  to  the  Hays,  there  can  be  no  doubt,  on  tbe  proofs, 
that  she  filled  because  she  had  a  hole  broken  in  her  by 
being  dashed  against  the  larger  and  heavier  boat  on  her 
left,  by  the  violence  of  the  waves ;  and,  although  it  ap- 
pears that  some  of  the  hatch  covers  on  the  Haggerty 
came  off  before  she  sank,  yet  it  is  not  established  by  the 
claimant  that  that  circumstance  contributed  to  the  dis- 
aster. The  evidence  shows  an  adequate  cause,  in  the 
violence  of  the  sea,  and  the  dashing  of  the  boats  against 
the  adjacent  boats,  particularly  the  lake  boat,  for  the 
disasters,  and  this  being  so,  and  the  steamboat  being  in 
fault  in  placing  the  boats  in  the  predicament  they  were 
in,  must  be  held  to  strict  proof  that  they  would  not  have 
sunk  if  their  hatch  covers  had  not  come  off  before  they 
sank.  Such  proof  has  not  been  made.  Indeed,  it  can 
scarcely  hd  said  that  there  is  any  satisfactory  evidence 
that  any  hatch  covers  on  the  Hays  came  off  before  she 
sank. 

There  must  be  a  decree  for  the  libellant  in  each  case, 
with  costs,  with  a  reference  to  ascertain  the  damages. 

For  the  libellants,  Scudder  <b  Carter. 

For  the  claimant,  U.  H.  Owen  and  James  Taylor. 
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THE  PEOPELLEE  M,  A.  LENNOX. 

Tow  Boat  and  Tow. 

Wbere  a  steomtng  was  employed  to  tow  oat  a  ship,  which  was  lying  stern  oat 
at  Pier  37  East  Riyer,  and,  haying  attached  a  hawser  to  her  stem,  towed  her 
oat  stem  foremost  into  the  riyer,  and  then  cast  off  the  hawser,  and  attempted' 
to  come  alongside  and  take  another  hawser  from  the  ship's  starboard  bow,  and 
the  hands  on  board  the  ship  failed  to  promptly  catch  the  heaying-lines,  and 
before  the  hawser  coald  be  properly  attached,  the  ship  drifted  stern  foremost 
against  a  pier  on  the  opposite  side  of  the  riyer,  and  receiyed  injnry : 

Seldt  That  the  injory  was  occasioned  by  negligence  on  the  part  of  the  tog,  in 
towing  the  ship  so  far  out  into  the  riyer,  before  casting  off  the  hawser.  It 
shoald  haye  been  cast  off  as  soon  as  the  ship  had  fairly  cleared  the  New  York 
piers. 

That  the  tug  was  liable  for  the  damages. 

Benedict,  J.  This  is  an  action  brou^t  to  recover  of 
the  propeller  "M.  A.  Lennox"  the  damages  alleged  to 
have  arisen  from  her  negligence  in  transporting  the  ship 
Corsica  in  the  East  Eiver,  on  the  Uth  of  December, 
1849. 

The  facts  proved,  so  far  as  they  are  necessary  to  dis- 
close what  I  consider  to  be  the  controlling  feature  of 
the  case,  are  these  :  The  Corsica  was  a  large  ship,  lying 
at  Pier  37,  on  the  New  York  side  of  the  East  Eiver,  with 
her  stem  out,  and  was  desirous  of  being  transported 
thence  to  Greenpoint.  At  a  proper  time  of  tide,  and 
when  there  was  little  or  no  wind,  fog,  or  other  impedi- 
ment, the  propeller  M.  A.  Lennox  undertook  the  trans- 
portation of  the  ship.    She  accordingly  made  fast  to  a 
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hawser,  which  was  put  out  from  the  ship's  quarter,  and 
so  hauled  the  ship  out  of  the  slip  stem  foremost.  The 
ship  was  then  towed  a  certain  distance  out  into  the  river, 
stem  foremost,  and  then  the  tug  stopped,  cast  off  the 
bawser,  and  attempted  to  get  alongside  of  the  ship,  to 
take  a  second  hawser  from 'her  starboard  bow,  in  order 
to  tow  her  upon  a  hawser  to  her  place  of  destination. 
The  stern  way  of  the  ship,  and  her  distance  out  in  the 
river  at  the  time  the  hawser  was  cast  off  by  the  tug, 
proved  to  be  such  that,  before  the  tug  got  hold  of  the  ship 
by  the  second  hawser,  and  acquired  headway,  the  tide, 
which  runs  up  past  the  Brooklyn  piers  at  that  time  and 
place,  carried  the  ship  upon  one  of  the  Brooklyn  piers, 
known  as  Wetmore's  dock,  whereby  her  rudder  was  in- 
jured, and  the  damages  sued  for  sustained. 

It  is  manifest  from  this  statement,  that,  whatever 
other  negligence  there  might  have  been  on  this  occasion, 
it  was  negligence  to  take  this  large  ship  so  far  out  into 
the  river  with  the  stem  hawser,  and  that  this  negligence 
was  a  cause  of  the  disaster  which  followed.  Evidence 
bas  been  introduced  to  show  that  the  failure  of  the  hands 
on  the  ship  to  promptly  catch  the  heaving-lines  which 
were  thrown  from  the  tug  after  the  stem  hawser  was 
dropped,  by  means  of  which  the  second  hawser  was  to  be 
taken  on  board  the  tug,  prevented  the  tug  from  getting 
hold  of  the  ship  by  the  bow  hawser,  in  time  to  keep  her 
off  the  piers ;  but  if  this  be  so,  still  it  was  negligence  to 
take  the  ship  so  near  to  the  Brooklyn  side  that  a  failure 
to  catch  the  heaving-line  at  the  first  or  second  throw 
would  result  in  her  striking  the  piers.  The  safety  of 
such  a  ship  should  not  have  been  made  dependent  upon 
the  chance  of  catching  a  heaving-line  when  thrown. 

In  this  view  of  the  case,  its  determination  must  de- 
I>end  upon  the  question  whether  the  tug  is  responsible 
for  the  distance  which  the  ship  was  towed  upon  the 
stem  line  before  it  was  cast  off;  and  my  opinion  is  that, 
under  the  circumstances,  the  tug  is  so  responsible.    The 


192  EASTERN   DISTRICT   OF    NEW  YORK, 

The  Propeller  M.  A.  Lennox. 

manoeuvre  which  this  tug  undertook  to  perform  was, 
to  start  the  ship  out  by  a  stem  line,  and  then  drop  it 
and  make  fast  to  a  bow  line,  and  get  headway  on  the 
ship  before  she  would  run  across  the  river.  It  was  a 
manoeuvre  not  unattended  with  risk,  but  which  could 
have  been  accomplished  by  the  exercise  of  care  and 
skill,  and  it  manifestly  required  for  its  successful  ac- 
complishment that  the  stem  hawser  should  be  cast  off 
at  the  earliest  possible  moment.  But,  instead  of  drop- 
ping the  hawser  as  soon  as  the  ship  was  clear  of  the  New 
York  piers,  the  tug  kept  towing  until  the  ship  was  two- 
thirds  of  the  way  over  to  Brooklyn,  and  where  the  ordi- 
nary mishap  of  failing  to  catch  a  heaving  line  resulted  in 
placing  her  upon  the  Brooklyn  piers.  It  was  the  duty  of 
the  master  of  the  tug  to  determine  the  distance  he  would 
require  for  his  manoeuvre,  t.  6.,  to  stop,  drop  the  stem 
hawser,  turn  his  boat,  and  make  fast  to  the  bow  line. 

Ordinary  prudence  required  the  hawser  to  be  dropped 
at  the  earliest  moment  after  the  ship  had  fairly  cleared 
the  New  York  piers ;  and  I  find  nothing  in  the  evidence 
which  justifies  the  tug  in  holding  on,  as  she  did,  until 
the  ship  was  in  a  position  of  danger ;  for  a  ship  cannot 
be  considered  as  otherwise  than  in  danger  when  she  is 
drifting  towards  piers,  and  so  near  as  to  require  not  only 
great  diligence  but  good  fortune  to  prevent  her  from 
striking.  I  hold  the  tug,  therefore,  to  be  responsible 
for  lack  of  proper  care  in  taking  the  ship  so  far  out  into 
the  stream  before  she  dropped  the  hawser.  In  arriving 
at  this  conclusion,  I  have  not  overlooked  the  defence 
which  has  been  sought  to  be  rested  upon  evidence  tend- 
ing to  show  that  the  ship  was  being  transported  under 
the  direction  of  her  own  master,  and  that,  in  point  of 
fact,  the  master  of  the  tug  acted  under  the  direction  of 
the  master  of  the  ship  in  determining  the  distance  out 
to  which  the  ship  was  taken.  A  careful  consideration 
of  the  testimony  given  by  the  various  witnesses  has  con- 
vinced me  that  there  was  nothing  in  the  action  of  the 
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master  of  the  ship,  on  this  occasion,  which  can  absolve 
the  master  of  the  tug  from  the  responsibility  of  a  negli- 
gent performance  of  the  manoeuvre  which  he  undertook. 
It  is  true  that  the  master  of  the  .ship  was  on  board  the 
ship,  and  gave  some  orders  in  rega]:d  to  the  hauling  of 
the  ship,  as  she  was  coming  out  of  the  dock,  but  I  am 
satisfied  of  the  correctness  of  the  master's  statement, 
that  he  told  the  tag  to  drop  the  hawser  as  soon  as  the 
ship  was  clear  of  the  New  York  piers,  and  nothing  oc- 
curred which  would  warrant  the  captain  of  the  tug  in 
supposing  that  the  master  of  the  ship  had  undertaken  to 
say  how  far  out  the  tug  should  go  before  tinning  to  take 
the  bow  line,  or  had  in  any  way  made  himself  responsi- 
ble for  the  nearness  of  his  ship  to  the  Brooklyn  piers  at 
the  time  the  tug  stopped  towing.  The  manoeuvre  of 
shifting  the  position  of  the  tug  from  that  of  towing  by 
the  stem  hawser  to  that  of  towing  ahead  was  a  manoeu- 
vre which  the  master  of  the  tug  knew  he  would  be  obliged 
to  perform  when  he  took  hold  of  the  stem  line.  If  not 
responsible  for  the  -  mode  of  taking  the  ship  out  upon 
such  a  line,  which  was  clearly  improper,  he  is  certainly 
responsible  for  any  want  of  due  care  and  skill  displayed 
in  making  the  necessary  change  of  his  position,  and  such 
want  of  care  is  shown  in  his  taking  the  ship  so  far  out 
into  the  stream  before  he  stopped  towing.  The  decree 
must,  accordingly,  be  for  the  libellant,  with  an  order  of 
reference,  to  ascertain  the  damages. 

For  libellant,  J.  T.  McOowa/n. 

For  respondents,  Goodrich  <&  Wheeler. 
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*  '       MAT,  18W. 

THE  UNITED  STATES  OP  AMERICA  v.  MAR- 
THA A.  GARLINGHOUSE,  MERRICK  MUN- 
GER,  AND  EGBERT  GULIOK. 

Married   Woman. — Lsz    Looi   Contractus. — Internal   Rev- 

ENUB  Bond. 

The  defendant  Garlinghonse,  a  married  woman,  as  princi]>al,  and  the  defendants 
Monger  and  Gnlick,  as  sureties,  executed,  on  the  9th  of  March,  1866,  at  Ganan- 
daigua,  in  the  State  of  New  York,  a  bond,  conditioned  according  to  the  require* 
ments  of  the  internal  revenue  laws  of  the  United  States  relating  to  bonded  ware- 
houses. To  the  declaration,  which  was  in  debt  upon  this  bond,  aUei^ng  breaches 
of  the  condition,  the  defendants  severally  pleaded  that  at  the  time  of  jbhe  making 
of  the  bond,  the  defendant  was,  and  still  continued  to  be,  the  wife  of  oneLeman  B. 
Garlinghouse.  To  the  plea  of  the  sureties  the  United  States  replied,  that  at  the 
time  of  the  delivery  of  the  bond,  the  defendant  G.  was  engaged  in  the  business  of 
a  distiller  at  Ganandaigua,  on  her  separate  account,*  and  separate  and  apart  from 
her  said  husband,  and  that  she  gave  the  bond  in  the  proper  carrying  on  of  said 
business.  To  the  plea  of  the  defendant  G.  the  United  States  replied,  in  addition 
to  the  allegations  just  stated,  that  for  the  successful  prosecution  of  her  separate 
business  it  was  necessary  for  the  defendant  G.  to  have  a  bonded  "warehouse,  under 
the  laws  of  the  United  States ;  that  she  applied  therefor ;  and  that  she  exe- 
cuted the  bond  according  to  the  requirements  of  those  laws.  The  defendants 
demurred  to  these  pleas,  and  issue  was  joined  on  these  demurrers. 

Jffddf  That  a  bond,  voluntarily  given  to  the  United  Statei^  to  «ecure  the  perform- 
ance of  any  corporate  act,  or  the  discharge  of  any  public,  official,  or  private 
duty,  is  valid  and  binding,  if  the  United  States,  in  their  political  and  corporate 
capacity,  have  a  legal  pecuniary  interest  in  the  performance  of  the  condition 
of  such  bond,  although  the  bond  is  not  expressly  required  or  authorized  by  any 
Act  of  Congress. 

That,  the  capacity  of  a  party  to  contract  depending  on  the  law  of  the  place  where 
the  contract  is  made,  the  validity  of  the  bond  in  question,  so  far  as  it  depended 
on  the  ci^Micity  of  the  defendant  G.  to  make  it,  was  to  be  governed  by  tiie  law 
of  the  State  of  New  York,  and,  under  that  law,  was  valid  and  binding  upon 
her. 

That,  under  the  Uws  of  this  State,  G.  was  authorized  to  carry  on  the  business  of 
a  distiller  On  her  own  account,  and  for  her  own  benefit;  and,  the  Acts  of  Con- 
gress having  required  that  in  order  to  make  the  warehouse  of  the  defendant  G.  a 
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legal  bonded  warehouse,  nnder  the  laws  of  the  United  States,  she  should  execute 
such  a  bond  with  sureties  as  was  here  in  question,  she  acquired,  by  the  very  virtue 
of  the  Acts  themselves  (even  if  she  did  not  pqssess  it  without  reference  to  them) 
legal  capacity  to  bind  herself  by  such  a  bond  as  she  had  made  here,  and  the 
bond  was  vaUd  under  those  laws  by  necessary  implication. 

The  declaration  in  this  case  was  in  debt,  upon  a 
bond,  in  the  penalty  of  $20,000,  executed  by  the  defend- 
ant Garlinghouse  as  principal,  and  by  the  other  defend- 
ants as  her  sureties,  on  the  9th  of  March,  1866,  at  Gan- 
andaigua,  in  the  Northern  District  of  New  York ;  and 
such  bond  was  subject  to  the  conditions,  thereunder 
written,  that  if  the  said  defendant,  Martha  A.  Garling- 
house, should  comply,  in  all  respects,  with  the  provisions 
and  requirements  of  the  warehousing  and  internal  reve- 
nue laws  of  the  United  States,  and  the  regulations  of 
the  Treasury  Department  made  in  pursuance  thereof, 
and  should  not  store,  in  the  premises,  described  in  the 
application  made  by  her  for  a  bonded  warehouse,  any 
goods,  wares,  or  merchandise  other  than  those  manufac- 
tured or  produced  by  her,  and  ordered  to  be  placed 
therein  by  the  collector,  or  his  officer  having  charge 
thereof ;  and  should  pay  to  the  said  collector  monthly 
the  salary  of  the  officer  having  charge  of  such  goods, 
and  should  exonerate  and  hold  the  United  States  and  its 
officers  harmless  therefrom  or  on  account  of  any  risk, 
loss,  or  expense  of  any  kind  or  description  connected 
with  or  arising  from  the  deposit  or  keeping  of  any  goods, 
wares,  or  merchandise  in  the  said  warehouse;  and 
should  not  remove,  or  suffer  to  be  removed,  from  said 
warehouse  any  goods,  wares,  or  merchandise  stored 
therein,  without  lawful  permit,  and  without  the  presence 
of  the  officer  having  charge  thereof;  or,  in  case  of  such 
removal,  should  pay  to  the  collector  of  internal  revenue 
for  the  district  the  value  of  the  merchandise  so  re- 
moved, and  five  thousand  dollars  as  liquidated  dam- 
ages for  such  removal :  then  such  obligation  was  to  be 
void. 
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The  declaration  assigned  breaches  of  this  condition. 
No  question  upon  the  form  of  the  bond,  or  of  the  decla- 
ration, or  the  sufficiency  of  the  assignment  of  such 
breaches,  was  made. 

To  this  declaration,  the  defendants  Hunger  and  Gu- 
lick — ^after  oyer  of  the  bond  and  condition,  and  after 
taking  issue  by  their  first  plea  upon  the  assignment  of 
breaches — ^pleaded,  secondly,  that  the  said  Martha  A. 
Garlinghouse,  at  the  time  of  the  making  of  the  said 
bond  or  writing  obligatory,  was,  and  still  continued  to 
be,  the  wife  of  one  Leman  B.  Garlinghouse. 

The  defendant  Garlinghouse  also  pleaded  her  cover- 
ture, in  the  same  form. 

To  the  second  plea  of  the  defendants  Hunger  and 
Gulick,  the  United  States  replied,  that,  at  the  time  of 
the  execution  and  delivery  of  the  said  bond  by  the  said 
defendants,  the  said  defendant  Martha  A.  Garlinghouse 
was,  and  for  a  long  time  previous  thereto  had  been, 
engaged  in  and  carried  on  the  business  of  a  distiller,  at 
Ganandaigua  aforesaid,  on  her  separate  account,  which 
said  business  the  said  defendant  Martha  A.  Garlinghouse 
had  maintained  and  carried  on  as  and  for  her  sole  and 
separate  use  and  behoof  and  profit,  and  as  and  for  her 
separate  trade,  business,  and  occupation,  separate  and 
apart  from  her  said  husband ;  and  that  she  gave,  made, 
and  executed  the  said  bond,  at  the  time  and  in  the  man- 
ner aforesaid,  in  the  proper  carrying  on  of  her  said  busi- 
ness, so  carried  on  by  her,  on  her  sei>arate  accoimt,  as 
aforesaid. 

There  was  a  similar  replication  to  the  plea  of  the 
defendant  Garlinghouse;  but  the  last-mentioned  repli- 
cation also  contained  further  allegations,  in  substance, 
that,  in  order  to  the  successful  prosecution  of  the  said 
separate  trade  and  business  of  said  Martha  A.  Garling- 
house, it  became  necessary  for  her  to  have  a  bonded 
warehouse  established,  pursuant  to  the  Acts  of  Con- 
gress in  such  case  made  and  provided ;  and  that  she 
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made  application  therefor,  and  was  thereupon  required 
to  execute  such  a  bond  with  sureties ;  and  did  there- 
upon execute  such  bond,  with  her  said  sureties,  as  by 
law  required. 

To  these  replications  the  defendants  demurred,  and 
the  plaintiflfe  joined  in  demurrer. 

Upon  the  argument  of  the  demurrer,  it  was  not  de- 
nied that  the  principal  in  the  bond,  though  a  married 
woman,  might,  under  the  statute  of  the  State  of  New 
York,  lawfully  carry  on  the  business  of  a  distiller,  for 
her  own  separate  use  and  benefit,  and  might  lawfully 
make  all  ordinary  contracts  with  private  persons  in  re- 
spect to  such  business;  nor  was  it  alleged  that  such 
contracts  would  not  be  binding  upon  her,  and  upon  her 
separate  estate  and  property,  or  that  she  could  not  be 
prosecuted  to  judgment  thereon,  in  the  proper  form  of 
civil  action  at  law,  as  much  as  if  she  had  been  a  feme 
sole;  but  it  was  insisted  on  behalf  of  the  defendants, 
that  the  bond  declared  on,  being  executed  to  the  United 
States,  must  be  governed  by  the  common  law,  and  not 
by  the  laws  of  the  State  of  New  York ;  and  was  void,  as 
against  both  the  principal  and  the  sureties. 

H.  G.  CheesehrOy  counsel  for  the  defendants,  made 
and  argued  the  following  points  in  support  of  this 
position. 

First.  The  bond,  being  executed  under  the  United 
States  laws,  is  to  be  governed  by  those  laws,  and  not  by 
the  laws  of  the  State  in  which  it  chanced  to  be  executed. 
Oox  V.  U.  S.,  6  Peters,  172,  203-4 ;  Ableman  v.  Booth, 
21  Howard,  506. 

Second.  There  being  no  statute  law  of  the  United 
States,  on  the  subject  of  the  execution  of  bonds  by 
married  women,  the  courts  of  the  United  States  must 
be  governed  by  the  rules  of  the  common  law,  in  deciding 
questions  of  that  kind.  1  Kent's  Com.  341 ;  Ludlam  t?. 
Ludlam,  26  N.  Y.  Eep.,  361. 
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Third.  By  tbe  common  law  the  bond  of  a  married 
woman  is  void  ;  and,  there  being  no  other  law  to  govern 
this  case,  the  bond  in  question  is,  against  Mrs.  Garling- 
house,  null  cmd  void.  Fowler  v.  Shearer,  7  M€L8s.^  14 ; 
Daniel  v.  Bose,  1  Nott  <&  McCord^  33 ;  Martin  v.  Develley, 
6  Wendefly  14  ;  1  Parsons  on  Contracts,  286. 

Fourth.  The  bond,  being  void  as  against  the  princi- 
pal, is  void  as  against  the  sureties.  Pothier  on  Obliga- 
tions, vol.  I.,  part  2,  ch.  6,  sec.  1,  marginal  paging  366,  370, 
377,  2d  Am.  ed.,  marginal  paging  196;  Chitty  on  Con- 
tracts, 199. 

For  the  United  States  W.  Barsheimery  TT.  S.  District 
Attorney, 

Hall,  J.  The  only  question  argued  on  this  de- 
murrer, and  the  only  one  it  is  intended  now  to  decide, 
is  whether,  under  the  facts  admitted  by  the  pleadings, 
the  bond  declared  on  is  void  by  reason  of  the  coverture 
*  of  Mrs.  Garlinghouse,  the  principal  obligor. 

This  question  may  properly  be  considered  under  two 
aspects :  First,  as  presented  under  the  common  law 
and  the  laws  of  the  State  of  iJfew  York  alone,  without 
regard  to  the  effect  of  the  act  of  Congress  under  which 
it  was  executed ;  and,  Secondly,  as  presented  under  the 
provisions  of  the  act  of  Congress,  in  addition  to  the 
common  law  and  the  statutes  of  New  York. 

In  considering  this  question,  independent  of  the 
legislation  of  Congress,  as  affecting  the  capacity  of  Mrs. 
Garlinghouse  to  bind  herself  by  the  bond  declared  on, 
it  is  proper  first  to  dispose  of  the  objection,  urged  upon 
the  argument,  that  the  United  States  cannot  take  a 
valid  bond  except  under  the  express  authority  of  an  Act 
of  Congress.  I  have  lately  had  occasion  to  examine  the 
question  presented  by  such  objection,  and  regard  it  as  a 
well  and  firmly-established  doctrine  that  a  bond,  volun- 
tarily given  to  the  United  States  to  secure  the  perform- 
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ance  of  any  lawful  act,  or  the  discharge  of  any  public, 
official,  or  private  duty,  is  valid  and  binding,  if  the 
United  States  in  their  political  and  corporate  capacity 
have  a  legal  pecuniary  interest  in  the  performance  of 
the  condition  of  such  bond,  although  such  bond  is  not 
required  by  any  Act  of  Congress.  The  United  States, 
the  different  States  of  the  Union,  and  all  municipal 
corporations,  may  legally  take  a  bond,  with  sureties,  for 
the  faithful  performance,  by  an  individual,  of  all  lawful 
contracts  made  with  them,  and  in  the  performance  of 
which  they  have  a  direct  pecuniary  corporate  interest. 
In  this  respect,  they  may  take  the  same  measures  for 
their  security  as  might  be  taken  by  an  individual  for  his 
own  security  in  similar  cases ;  and  whenever  any  tax 
is  legally  imposed  by  the  United  States,  they  may  take 
security,  by  bond,  for  the  payment  of  such  tax,  or  for 
the  proper  accounting  therefor,  by  the  officer  who 
collects  it,  in  the  absence  of  any  Congressional  legis- 
lation upon  the  subject  of  such  security.  In  the  United 
States  V.  Maurice,  (2  Brockenbrough,  96),  Mr.  Chief 
Justice  Marshall  declared  that  the  capacity  of  the 
United  States  to  contract  was  co-extensive  with  the 
duties  and  powers  of  government ;  that  every  contract 
which  subserved  to  the  performance  of  a  duty  might  be 
rightfully  made ;  that  a  contract  executed  by  an  indi- 
vidual, and  received  by  the  government,  was  prima  fa- 
de evidence  that  it  was  entered  into  by  proper  parties  ; 
and  that  the  authority  of  an  agent  or  officer  of'  the 
government,  employed  in  making  the  contract,  is  ac- 
knowledged by  the  individual  when  he  makes  the  con- 
tract, and  by  the  United  States  when  the  government 
asserts  any  right  under  it.  These  doctrines  were  sub- 
stantially recognized  by  Mr.  Justice  Washington,  in 
United  States  v.  Howell, ,  (4  Washington  C.  C.  Bep. 
620),  by  the  Supreme  Court  of  the  United  States, 
in  United  States  v.  Tingay  (5  Peters^  Eep.  115),  in 
the   United     States    v.    Bradley,    (10  Peters^   343;,   in 
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United  States  v.  Linn,  (16  Peters,  290),  and  in  Tyler  v. 
Hand,  (7  Hmoa/rffs  Rep.,  573).  Indeed,  the  validity  of 
such  bonds  would  seem  to  be  unquestionable,  even  if 
there  were  no  direct  authority  upon  the  question.  iJo 
maxim  is  more  clearly  established  in  law,  or  in  reason, 
than  that  wherever  the  end  is  required,  the  means  are 
authorized  (The  Federalist,  No.  44) ;  and  the  taking  of  a 
bond,  with  sureties,  is  one  of  the  ordinary  means  of 
securing  the  payment  of  a  debt,  or  the  performance  of  a 
duty.  And  sovereignties  and  states,  as  well  as  munici- 
pal corporations  and  individuals,  have,  unless  prohibited 
by  law,  the  right  to  take  such  security  within  the  scope 
of  their  general  authority,  or  in  the  just  exercise  of 
their  constitutional  or  corporate  powers. 

Assuming,  then,  that  the  United  States  may  properly 
take  the  bond  of  a  feme  sole,  or  other  person,  having 
capacity  to  contract,  according  to  the  law  which  must 
determine  that  capacity,  it  is  proper  to  inquire  by  what 
law  the  question  of  such  capacity  is  to  be  determined 
in  the  present  case. 

In  the  case  of  Cox  v.  The  United  States,  cited  by  the 
defendants'  counsel,  as  above  stated,  it  was  declared 
to  be  a  well  settled  general  rule,  "  that  the  law  of  the 
place  where  the  contract  is  made,  and  not  where  the 
action  is  brought,  is  to  govern  in  expounding  and  en- 
forcing the  contract,  unless  the  parties  have  a  view 
to  its  being  executed  elsewhere ;  in  which  case  it  is 
to  be  governed  according  to  the  law  of  the  place,  where 
it  is  to  be  executed."  And  it  was  declared  that,  ad- 
mitting the  bond  in  that  case  to  have  been  signed  at 
New  Orleans,  it  was  very  clear  that  the  obligations 
imposed  upon  the  parties  thereby  looked  for  its  ex- 
ecution to  the  city  of  Washington ;  that  the  account- 
ability of  the  principal  as  a  navy  agent,  was  to  be  at 
the  seat  of  government ;  that  the  bond  was  given  with 
reference  to  the  laws  of  the  United  States,  which  re- 
quired such  navy  agent  to  account  with  the  Treasury 
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Department,  at  the  seat  of  government ;  that  he  was 
bound  to  pay  over  such  sum  as  might  be  found  due 
to  the  Treasury  Department,  or  in  such,  manner  as 
should  be  directed  by  the  Secretary ;  and  that,  in  every 
point  of  view  in  which  it  could  be  considered,  the  con- 
tract of  the  obligors  was  to  be  executed  at  the  city 
of  Washington,  and  that,  therefore,  the  liability  of  the 
parties  must  be  governed  by  the  rules  of  the  common 
law,  which  were  in  force  at  Washington.  The  case  of 
Oox  V.  The  United  States,  and  the  case  of  Duncan  v* 
United  States,  7  Peters^  435,  (which  was  a  suit  upon  a 
paymaster's  bond,  and  which,  so  far  as  the  question 
under  discussion  is  concerned,  was  decided  upon  the 
same  principles  as  that  of  Oox  v.  The  United  States)) 
are,  therefore,  in  entire  accordance  with  the  almost  uni- 
forpi  course  of  decision  upon  such  questions.  (Alves  v. 
Hodgson,  7  Term  Rep.^  242 ;  Smith  v.  Smith,  2  Johnson 
Bep.j  235,  241 ;  Thompson  v.  Ketchum,  4  Johnson's  Eep., 
285 ;  Lodge  v.  Phelps,  1  Johnson^ s  Cases^  139 ;  Thompson 
V.  Ketchum,  8  Johnson^  190 ;  Hicks  v.  Brown,  12  Johnson, 
142 ;  Hyde  v.  Goodwin,  3  Comstock,  266.) 

But  in  most  of  these  cases  the  obligation,  or  legal 
effect,  of  the  engagement,  rather  than  the  capacity  of 
the  obligor  to  enter  into  the  contract,  was  in  con- 
troversy ;  and  the  question  of  capacity  to  contract  de- 
pends upon  the  law  of  the  place  where  the  contract  is 
made,  rather  than  upon  the  law  of  the  place  where  it  is 
by  its  terms  to  be  performed. 

In  this  case  the  bond  is  alleged  and  admitted  by  the 
pleadings,  to  have  been  made  at  Oanandaigua,  in  the 
State  of  New  York ;  and  it  bears  upon  its  face  an  ad- 
mission that  that  was  the  place  of  residence — the  domi- 
cile— of  the  obligors.  And  the  contract  was  by  its 
terms  to  be  performed  in  the  State  of  New  York.  The 
domicile  of  the  obligors,  and  the  place  of  the  execution 
of  the  contract,  as  well  as  the  place  where  it  was  to  be 
performed,  being  the  same,  the  question  whether  the 
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Ux  Tod  contractus  or  the  lex  damicUii  is  to  determine  the 
eapacUif  of  the  parties  to  enter  into  the  contract,  (apon 
which  the  common  law  and  most  continental  jurists 
disagree)  does  not  arise  ;  and  the  capacity  of  the  obligors 
to  enter  into  the  contract,  and  the  validity  and  extent 
of  its  obligations,  are  to  be  determined  by  the  laws  of 
New  York. 

Mr.  Justice  Story,  in  his  **  Conflict  of  Laws,"  has 
discussed  this  question  and  reviewed  the  authorities  at 
great  length,  and  with  his  usual  ability ;  and  in  Sec.  241, 
he  says  :  ^*  The  law,  which  is  to  govern  in  relation  to  the 
capacity  of  the  parties  to  enter  into  a  contract,  has  been 
already  fully  considered.  It  has  been  shown  that,  al- 
though foreign  jurists  generally  hold  that  the  law  of  the 
domicile  ought  to  govern  in  regard  to  the  capacity  of 
persons  to  contract,  yet  that  the  common  law  holds 
a  different  doctrine,  viz. :  that  the  lex  loci  contractus  is  to 
govern."  Again  in  Sec.  242,  he  says :  •*  Generally 
speaking,  the  validity  of  a  contract  is  to  be  decided 
by  the  law  of  the  place  where  it  is  made."  And,  again, 
in  Sec.  263,  he  says,  *'  that  the  law  of  the  place  of  the 
contract  is  to  govern  as  to  the  nature  of  the  ohligation 
and  the  interpretation  of  the  contract." 

Mr.  Justice  Story  states  some  exceptions  to  these 
rules,  among  which  is  the  one  referred  to  in  the  case  of 
Oox  V.  The  United  States,  that  the  law  of  the  place  where 
the  contract  is  to  be  executed,  (that  is,  performed)  should 
govern  in  determining  the  nature  and  extent  of  its  obli- 
gation.   (Sec.  233,  &c.) 

It  would  be  idle  to  attempt  to  add  anything  to  the 
discussion  of  this  subject  by  Mr.  Justice  Story  ;  but  it 
may  properly  be  said  that  the  positions  stated  are  fully 
sustained  by  later  authorities.  A  few  of  these  will  be 
referred  to. 

"All  questions  of  minority  or  majority,  incapa>city 
consequent  on  coverture^  emancipation,  and  other  per- 
sonal qualities  and  disabilities,  are  governed  by  the  lex 
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loci  contractus,  or  the  law  of  the  place  where  the  con- 
tract is  made  or  the  act  done."  (Levi  on  Mercantile 
LaWy  p.  41,  clanse  47,  citing  Walkers  v.  Witter,  1  Dtmglas^ 
6 ;  Martin  v.  Nicolls,  3  Simon^  44.) 

Westlake,  in  his  valuable  work  on  Private  Interna- 
tional Law,  says,  pp.  386,  387:  "The  validity  of  a  con- 
tract, made  out  of  England,  with  regard  to  the  personal 
capacity  of  the  contractor,  will  be  refened  in  our  courts 
to  the  lex  loci  contractus  ;^^  and  Chancellor  Kent,  2  Com. 
455,  says:  "A  contract  valid  by  the  law  of  the  place 
where  it  is  made,  is,  generally  speaking,  valid  every- 
where, jure  gentium  and  by  tacit  consent.  The  lex  loci 
contractus  controls  the  nature,  construction,  and  validity 
of  the  contract ;  and  on  this  broad  foundation  the  law 
of  contracts,  founded  on  necessity  and  conmiercial  con- 
venience, is  said  to  have  been  originally  established." 
At  pages  457,  458,  he  says:  "It  may  be  laid  down  as 
a  settled  doctrine  of  public  law,  that  personal  contracts 
are  to  have  the  same  validity,  interpretation,  and  obliga- 
tory force  in  every  other  country,  which  they  have  in  the 
country  where  they  are  made."  And  at  p.  458,  he  says : 
"  So,  also,  the  personal  incompetency  of  individuals  to 
contract,  as  in  the  case  of  infancy,  and  the  general 
capacity  of  parties  to  contract,  depend  as  a  general  rule 
upon  the  law  of  the  place  of  contract." 

And  see  Thompson  v.  Ketchum,  8  Johnson,  190 ;  Bank 
of  Augusta  V.  Earle,  13  Peters,  520 ;  and  Townsend  v. 
Jamison,  9  Howa/rd^s  Rep.,  407,  414. 

Under  the  authorities,  and  for  the  reasons  already 
stated,  the  demurrers  would  be  overruled,  if  there  were 
no  other  ground  upon  which  the  validity  of  the  bond  de- 
clared on  (ft)uld  be  maintained.  It  may,  nevertheless,  be 
well  to  consider  the  case  in  the  other  aspect  to  which 
reference  has  been  already  made,  and  to  determine  the 
effect  of  the  Act  of  Congress  under  which  the  bond  was 
taken,  upon  the  question  of  the  capacity  of  Mrs.  Garling- 
house  to  enter  into  the  contract. 
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The  laws  of  this  State  clearly  authorized  her  to  en- 
gage in  and  carry  on  the  business  of  a  distiller  upon  her 
own  account^  and  for  her  sole  benefit,  separate  from  the 
business  of  her  husband ;  and  under  such  laws  she  might 
make  with  an  individual  any  contract  for  the  procure- 
ment or  use  of  a  warehouse  to  enable  her  to  carry  on 
such  business*  The  Act  of  Oongress,  however,  required 
that,  before  such  warehouse  could  be  legally  established 
as  a  bonded  warehouse,  she  should  execute  a  bond,  with 
sureties,  as  prescribed  in  that  Act ;  and  the  requirement 
of  such  a  bond  necessarily  authorizes  its  execution,  and 
also  by  implication,  as  a  necessary  consequence,  renders 
such  bond  valid.  By  requiring  such  bond  of  a  married 
woman  who  might  carry  on  the  business  of  a  distiller  tot 
her  sole  and  separate  benefit,  under  the  laws  of  any 
State,  Oongress  incidentally  and  necessarily  conferred 
upon  her  (if  she  had  not  that  capacity  before)  the  legal 
capacity  to  bind  herself  by  such  bond,  for  otherwise  the 
execution  of  the  bond  would  be  a  nugatory  act,^  and  the 
object  and  purpose  of  Oongress  in  requiring  such  bond 
would  be  defeated. 

It  is,  in  principle,  like  the  case  of  a  contract  of  en- 
listment made  by  a  minor,  under  Acts  of  Oongress  pro- 
viding for  enlistments  without  declaring  the  capacity  of 
minors  to  enter  into  a  contract  of  enlistment,  or  ex- 
pressly authorizing  their  enlistment,  but  which,  never- 
theless, recognize  the  practice  of  their  enlistment, 
without  requiring  the  consent  of  their  parents  or  guard- 
ians. In  such  cases,  the  Acts  of  Oongress,  authorizing 
or  recognizing  such  enlistments,  give  to  the  minor, 
by  necessary  implication,  legal  capacity  to  enter  into 
such  contract,  and  establish  their  validity  when  made. 
(United  States  v.  Bainbridge,  1  Mason,  71.)  Upon  the 
same  principle  it  has  been  held  that  when  a  statute 
obliged  an  infant  to  indemnify  a  city,  town,  or  county 
against  the  expenses  of  supporting  his  illegitimate  child,' 
and  made  it  necessary  for  him  to  enter  into  a  bond  with 
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sureties  for  that  purpose,  as  the  only  means  by  which 
he  could  be  discharged  from  arrest,  such  statute  gave 
the  infant  legal  capacity  to  make  a  binding  obligation 
for  that  purpose.  (The  People  v.  Moores,  4  Dewio^  518 ; 
and  see  People  v.  MuUin,  25  WendeU^  698,) 

In  Baker  v.  Lovitt  (6  Muss.^  80),  Parsons,  Chief  Justice^ 
said,  '^Infants  are  bound  by  all  acts  which  they  are  ob- 
liged by  law  to  do,"  and  I  know  of  no  good  reason  why 
the  same  should  not  be  applied  to  the  acts  of  a  married 
woman. 

The  right  of  the  United  States  to  sue  upon  a  con* 
tract  made  with  it,  without  any  express  authority  of  an 
Act  of  Congress,  was  established  as  early  as  1818,  in 
the  case  of  Dugan  v.  The  United  States  (3  Wheaton,  172, 
181.) 

In  respect  to  the  second  point  made  by  the  defend- 
ants' counsel,  it  may  be  proper  to  remark  that  the  Courts 
of  the  United  States  are  governed  by  the  rules  of  the 
common  law,  because  the  common  law  is  in  force  in  the 
State  or  territory  where  the  cause  of  action  arose  oi  i& 
to  be  enforced,  and  not  because  the  common  law  has 
been  adopted  by  the  United  States,  or  has  under  the 
laws  of  the  United  States  any  binding  force  except  as 
being  the  law  of  some  State,  territory,  or  district.  In 
the  case  of  Wheaton  v.  Peters,  which  was  argued  at 
great  length  by  Mr.  Paine  and  Mr.  Webster  for  Mr. 
Wheaton,  and  by  Mr.  J.  E.  IngersoU  and  Mr.  Sergeant 
for  Mr.  Peters,  Mr.  Justice  McLean,  in  delivering  the 
opinion  of  the  Court,  said,  (8  Peters^  638) :  "  It  is  clear 
there  can  be  no  common  law  of  the  United  States.  The 
Federal  Government  is  composed  of  twenty-four  sover- 
eign and  independent  States,  each  of  which  may  have 
its  local  usages,  customs,  and  common  law.  There  is 
no  principle  which  pervades  the  Union,  and  has  the 
authority  of  law,  that  is  not  embodied  in  the  Constitu- 
tion or  laws  of  the  Union.  The  common  law  could  be 
made  a  part  of  our  federal  system  only  by  legislative 
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adoption.  When,  therefore,  a  common  law  right  is  as-: 
sorted,  we  must  look  to  the  State  in  which  the  con- 
troversy originated."  (And  see  Kendall  v.  United  States, 
12  Peters^  624 ;  Lorman  v.  Olarke,  2  McLean^  568 ;  and 
Pennsylvania  v.  Wheeling  Bridge  Co.,  13  Howard^  618, 
664.) 

The  case  of  Ck>x  v.  United  States,  yJri  supra^  so  far  as 
it  adopted  the  common  law  as  the  rale  of  decision, 
therefore  proceeded  upon  the  ground  that  the  common 
law  was  in  force  in  Maryland  at  the  time  of  the  cession 
by  that  State  of  the  territory  in  which  the  Treasury 
Department  was  situated,  and  continued  to  be  in  force 
in  that  part  of  the  District  of  Oolumbia  after  such 
cession,  and  not  upon  the  ground  that  the  common 
law  furnished  the  rule  of  decision  in  every  State  in 
all  cases  where  contracts  with  the  United  States  were 
in  controversy.  (See  Kendall  v.  United  States,  vH 
8fu/pra. 

The  conclusions  already  stated  render  it  unnecessary 
to  consider  the  other  points  made  by  the  defendants' 
counsel. 

The  United  States  must  have  judgment  upon  the 
demurrer,  with  leave  to  the  defendants  to  amend  their 
pleadings  within  twenty  days,  on  payment  of  costs. 
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THE  PEOPELLEE  WENONA.* 

CJoLLisiON  ON  Laex  Erib. — Steamsr  and  Schooner. — ^Vssssls 
Meeting. — Lights. — Change  of  Course  in  Extremis. 

The  steamer  W.  and  the  schooner  F.  came  in  collision  on  lake  Erie,  on  the  night 
of  Noyember  29, 1869.  The  wind  was  about  south.  The  F.  was  heading  about 
southwest  by  west^  close  hauled,  running  five  or  six  miles  an  hour.  She  saw 
the  head-light  of  the  W.  nearly  ahead,  but  a  little  on  her  starboard  bow,  and  at 
once  displayed  a  torch  light.  That  light  was  displayed  a  second  time  before 
the  collision.  The  F.  was  kept  on  her  course  till  shortly  before  the  collision, 
nhen  her  helm  was  put  hard  a-port.  The  W.  was  heading  east  three-quarters 
north.  8he  saw  the  flash  light  of  the  F.  a  little  on  her  port  bow,  and  kept  on 
till  the  green  light  of  the  F.  was  seen  nearly  ahead,  when  her  helm  was  put  to 
starboard,  and  she  swung  slowly  to  port,  keeping  on  at  her  speed  of  eight  to 
ten  miles  on  hour,  till  the  yessels  were,  as  she  claimed,  from  an  eighUi  to  a 
quarter  of  a  mile  apart,  and  the  green  light  was  on  her  starboard  bow,  when 
the  green  light  disappeared,  and  the  red  light  of  the  F.  came  in  sight.  The 
helm  of  the  W.  was  at  once  put  hard  a^starboard,  and  her  engine  was  stopped 
and  backed,  and  seyeral  turns  back  were  made  before  the  collision.  The  W. 
struck  the  F.  on  her  port  bow,  angling  forward,  and  sunk  her.  It  appeared 
that  the  lights  of  the  F.  were  set  on  her  pawl  post,  and  were  twenty4wo  inches 
apart^  that  being  the  diameter  of  her  bowsprit. 

Hdd,  That  the  steamer  was  in  fault  for  not  having  taken  earlier  and  more  decided 
measures  to  ayoid  the  schooner:  that  she  should  have  starboarded  more  decid- 
edly when  she  made  the  first  change ;  that  she  should  haye  slowed  before  she 
did,  stopped  and  backed  earlier;  and  that,  on  seeing  the  red  light,  she  should 
haye  ported. 

That  the  schooner  was  not  in  fiiult  for  changing  her  course  on  seeing  the  near 
approach  of  the  steamer,  without  any  apparent  change  of  her  course,  notwith- 
standing the  exhibilion  of  the  two  torch  lights. 

Tliat  the  lights  of  the  F.  were  not  placed  in  accordance  with  the  statute,  and  their 
position  was  a  fault  on  her  part,  but  that  the  W.  was  not  misled  by  them,  and 
that  fault  therefore  did  not  contribute  to  the  collision. 


*  This  case  was  reyersed,  on  the  questions  of  fact,  by  the  Circuit  Court,  in 
June,  1871.  The  law  of  this  decision,  on  the  facts  on  which  it  was  founded,  re- 
mains una£fected.  The  decision  of  the  Circuit  Court  is  reported  in  8  Blatchford 
C.C.E. 
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Hall,  J.  This  suit  is.  prosecuted  by  William  T.  Fra- 
ser,  the  owner  of  the  schooner  Fremont,  against  the 
propeller  Wenona,  to  recover  the  damages  occasioned 
by  a  collision  between  those  vessels  on  lake  Erie,  about 
nine  o'clock  in  the  evening  of  the  29th  day  of  November, 
1869.  The  Fremont  sunk  soon  after  the  collision,  and, 
with  her  cargo  of  salt,  was  totally  lost. 

The  libel  alleges  that,  about  nine  o'clock  in  the  even- 
ing, while  the  Fremont  was  on  a  voyage  from  Oswego  to 
Sandusky,  and  near  the  middle  of  lake  Erie  the  mast- 
head light  of  the  Wenona  was  discovered  nearly  ahead, 
and  apparently  about  a  mile  and  a  half  distant ;  that  the 
schooner  was  then  moving  southwest  by  west  half  west, 
about  five  or  six  miles  an  hour ;  that  she  was  properly 
officered  and  manned,  and  had  the  proper  lookout,  and 
displayed  the  required  signal  lights ;  that  as  soon  as  the 
masthead  light  of  the  Wenona  was  discovered,  a  torch 
light  was  lighted,  and  conspicuously  displayed  on  the 
Fremont,  and  that  such  torch  was  kept  lighted  and 
swung  on  the  Fremont  until  on  or  about  the  moment  of 
the  collision;  that  after  said  masthead  light  was  dis- 
covered, the  Fremont  kept  her  said  course,  and  very 
soon  after,  the  red  and  green  lights  of  the  propeller  were 
discovered  ahead  of  the  schooner,  and  apparently  about  a 
mile  off;  that  the  schooner  kept  her  course,  and  a  few 
minutes  afterwards  the  hull  of  the  propeller  was  discov- 
ered on  the  port  bow  of  the  schooner,  and  the  propeller 
seemed  to  be  crossing  the  bow  of  the  schooner ;  that  the 
propeller  continuing  to  approach  the  schooner  with  great 
velocity,  and  a  collision  being  inevitable,  and  the  propeller 
being  about  to  run  down  the  schooner,  the  master  of  the 
schooner,  to  lessen  the  force  of  the  blow,  ordered  the 
helm  of  the  schooner  to  be  put  to  port ;  that  the  propel- 
ler immediately  thereafter  struck  with  her  stem  the  port 
side  of  the  schooner,  on  her  weather  bow,  at  an  angle 
from  eight  to  ten  points,  staving  in  the  bow,  and  smash- 
ing the  planks  and  timber  of  the  schooner,  so  that 
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the  schooner  and  her  cargo .  sank  and  .were  totally 
lost,  about  an  hour  after  the  collision  took  place.  The 
libel  also  alleges  that  the  weather  was  hazy,  with  rain, 
and  that  the  wind  was  from  the  south. 

The  answer  alleges  that  the  propeller  was  properly 
officered,  manned,  and  navigated,  and  had  the  proper 
lookout  and  signal  lights,  and  was  not  in  fault  in  respect 
to  the  collision ;  and  it  denies  all  the  allegations  of  the 
libel,  which  are  inconsistent  with  the  statements  of  the 
answer.  It  then  states  that  while  the  propeller  was  pro- 
ceeding on  a  course  east  three-quarters  north,  a  flash 
light  was  seen  at  a  considerable  distance  oJBP,  about  half 
a  point  on  the  propeller's  port  bow ;  that  the  flash  light 
appeared  alone  for  a  short  time,  when  a  green  light  was 
seen  from  the  propeller,  dead  ahead,  or  nearly  so ;  that 
the  wheel  of  the  propeller  was  put  a-starboard,  and  she 
swung  and  continued  to  swing  to  port ;  that  the  green 
light  opened  on  the  propeller's  starboard  bow,  and  after- 
wards the  green  light  of  the  schooner  disappeared,  and 
her  red  light  became  visible  ;  that  the  wheel  of  the  pro- 
peller was  put  hard  a-starboard,  and  hex  engine  was 
stopped  and  backed ;  that  soon  afterwards  the  propeller 
and  schooner  came  in  collision,  the  schooner  striking  the 
propeller  on  her  starboard  bow,  at  an  angle  which  the 
respondents  were  unable  to  state  precisely. 

These  statements  of  the  pleadings  are  meagre  and  in- 
definite, rather  than  full  and  precise ;  and  there  is,  in 
some  respects,  considerable  discrepancy  between  the  al- 
legations of  the  parties  and  their  proofs.  The  proof,  on  the 
part  of  the  Wenona,  is,  that  although  her  general  coiurse 
was,  by  her  own  compass,  east  three-quarters  north,  as 
stated  in  the  ahswer,  her  true  and  actual  course  was  east 
by  north  half  north,  or  three-fourths  of  a  point  to  the 
northward  of  the  course  stated  in  the  answer.  The 
proofs  on  the  part  of  the  schooner  are,  that  her  heading 
was  southwest  by  west  half  west,  as  stated  in  the  libel, 
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bat  her  master  testified  that  she  was  making  about  a 
point  leeway. 

There  was  therefore,  according  to  the  proofs  of  the 
two  vessels,  only  a  single  point  between  the  lines  of 
their  respective  keels,  and  still  less  difference  in  the 
lines  of  their  actual  progress,  as  they  were  proceeding 
in  nearly  opposite  directions.  There  is  little  doubt  that 
the  speed  of  the  propeller  was  about  ten  miles  an  hour, 
and  the  speed  of  the  schooner  about  five  or  six  miles  an 
hour.  The  proof  shows  that  the  night  was  dark,  with  a 
drizzling  rain ;  and  although  the  witnesses  state  that 
there  was  n6  fog,  they  all  agree  that  there  was  a  haze 
upon  the  water.  It  was  therefore  a  night  not  favorable 
to  the  early  discovery  of  approaching  signal  lights,  and 
for  that  reason  great  care  and  vigilant  watchfulness,  on 
the  part  of  the  lookout  and  oflicer  in  charge  of  each 
vessel,  were  required  in  order  to  prevent  a  collision. 

[After  giving  an  abstract  of  the  statements  of  the 
principal  witnesses  from  each  vessel,  the  judge  pro- 
ceeded :] 

Upon  these  pleadings  and  proofs,  it  is  not  difficult  to 
reach  a  satisfactory  conclusion  in  respect  to  some  of  the 
material  facts  of  the  case ;  but  in  respect  to  others,  and 
particularly  in  respect  to  the  distances  between  the  ves- 
sels when  the  different  changes  of  helm  were  made,  and 
to  the  extent  to  which  each  vessel  changed  her  course, 
there  is  much  uncertainty  and  doubt. 

The  general  course,  or  rather  heading,  of  the  Wenona, 
before  her  course  was  changed  to  avoid  a  collision,  was 
east  by  north  half  north,  and  that  of  the  Fremont  was 
southwest  by  west  half  west.  They  were  therefore 
heading  in  nearly  opposite  directions,  there  being  only 
a  single  point  between  the  lines  of  their  respective  keels, 
and  the  leeway  which  the  Fremont  was  making  made 
the  lines  of  their  actual  progress  nearly  parallel. 

The  Fremont,  when  her  torch  light  was  first  seen 
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from  the  Wenona,  was  aboat  half  a  point  off  the  port 
bow  of  the  latter.  The  Wenona  was  more  nearly  directly 
ahead  of  the  Fremont,  bat  probably  about  a  quarter  of  a 
point  off  her  starboard  bow.  But  such  bearings  are  only 
approximations  to  mathematical  accuracy,  for  when  a 
light  is  seen  half  a  point  or  more  off  the  bow  of  a  moving 
vessel,  and  its  bearing  is  deliberately  and  carefully  esti« 
mated  by  the  eye  only,  without  the  use  of  a  compass  or 
other  instrument  to  determine  its  bearing,  such  estimate 
may  be  deemed  a  close  one  if  it  is  within  a  quarter  of  a 
point  of  the  true  bearing.  Estimates  of  time  and  esti- 
mates of  distance — particularly  the  distance  between 
vessels  approaching  each  other  in  a  dark,  hazy,  rainy 
night — ^are  still  more  unreliable ;  but,  nevertheless,  it  is 
npon  such  and  similar  estimates,  and  upon  the  conflict- 
ing testimony  of  witnesses  not  always  disinterested  and 
unprejudiced,  that  courts  of  admiralty  are  compelled  to 
decide  important  collision  suits,  according  to  their  views 
of  the  preponderance  of  the  testimony  and  the  probabil- 
ities of  the  case. 

The  estimates  of  the  respondent's  witnesses  in  res- 
pect to  the  distance  between  the  vessels  and  the  time 
that  elapsed  between  the  first  exhibition  of  a  torch  light 
and  the  collision,  if  entirely  reliable,  would  show  that 
the  vessels  were  then  two  miles  or  more  apart ;  but  their 
testimony  in  respect  to  the  subsequent  management  of 
their  own  vessel  and  the  angle  at  which  the  vessels 
struck,  as  well  as  the  testimony  on  the  part  of  the  libel- 
lant,  renders  it  most  probable  that  when  the  torch  light 
was  first  seen,  the  vessels  were  not  more  than  a  mile  and 
a  half  apart. 

The  wind  was  between  south  and  south-south-east, 
and  probably  between  south  and  south  by  east.  The 
Premont  was  nearly  close-hauled,  and  was  making  con- 
siderable leeway ;  and  her  master,  who  alone  testified  in 
respect  to  the  extent  of  such  leeway,  estimated  that  her 
actual  course  through  the  water  was  a  point  to  the 


212  NORTHERN  DISTRICrr  OF  NEW  YORK, 

The  Propeller  Wenona. 

northward  of  the  line  of  her  keel.  This  estimate  may 
be  somewhat  too  liberal,  and  the  propeller  may  have 
made  a  very  little  leeway ;  and  it  may  therefore  be  safe 
to  assume  that  the  leeway  of  the  schooner  exceeded  that 
of  the  propeller  only  half  or  three-fourths  of  a  point. 
The  heading  of  the  Fremont  being  one  point  more  to 
the  southward  than  the  northward  heading  of  the 
Wenona,  the  former  should  show,  as  she  did,  her  green 
light  to  the  Wenona,  while  it  is  quite  probable  that  the 
Wenona,  from  her  being  more  directly  ahead  of  the  Fre- 
mont, and  from  the  shorter  screens  of  her  signal  lightB 
would  show  both  her  colored  lights  to  the  Fremont. 

Almost  immediately  after  first  seeing  the  green  light 
of  the  Fremont,  and  before  any  sufficiently  careful  ob- 
servation of  the  continued  bearing,  or  change  of  bear- 
ing, of  her  light  had  been  made,  the  wheel  of  the 
Wenona  was  starboarded,  and  she  continued  to  ^swing 
very  slowly' under  a  starboard  wheel,  until  her  wheel 
was  ordered  hard-a-starboard,  a  very  short  time  prior  to 
the  collision.  She  was  not  steadied  after  her  wheel  was 
first  starboarded,  and  her  master  testified  that  he 
thought  she  might  have  swung  seven  and  a  half  points 
to  port  before  the  collision. 

The  slow  but  continuous  change  of  the  propeller's 
course,  as  she  proceeded  at  a  speed  of  about  ten  miles 
an  hour,  and  as  the  schooner  proceeded  on  her  course  at 
a  speed  of  five  or  six  miles  an  hour,  and  making  a  half  a 
point  or  more  of  leeway,  would  probably  keep  the  pro- 
peller's head  so  nearly  directly  towards  the  schooner, 
that  both  the  propeller's  signal  lights  would  be  seen 
from  the  schooner,  although  the  schooner,  from  her 
heading  being  about  half  a  point  to  the  southward  of 
the  propeller's  original  heading  and  position,  and  still 
further  to  the  southward  of  the  propeller's  heading  after 
her  wheel  was  put  to  the  starboard,  would  continue  to 
show  her  green  light  to  the  propeller  until  the  schooner's 
wheel  wa«  put  hard-a-port,  to  avoid  the  collision,  or  to 
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lessen  the  effects  of  the  blow.  And  this  would  be  the 
more  probable,  because,  as  soon  as  the  propeller's  course 
was  changed  half  a  point  under  her  starboard  wheel,  she 
would  be  running  on  a  curved  line  which  would  carry 
ber  more  and  more  to  the  northward  of  the  heading  of 
the  schooner.  When  the  schooner  put  her  wheel  hard-a- 
port  and  changed  her  course  so  as  to  bring  her  red  light 
into  view  jfrom  the  propeller,  the  propeller's  wheel  was 
put  hard-a-starboard,  and  both  vessels  swung  rapidly  to 
the  northward  until  they  struck. 

As  before  stated,  it  can  hardly  be  doubted  that  most 
of  the  estimates  of  time  and  distance  made  by  the  wit- 
nesses of  the  respondents  were  too  liberal,  and  that  the 
changes  of  the  helm  of  the  propeller  were  not  ordered 
until  the  vessels  were  nearer  together  than  their  es- 
timates would  indicate.  If  the  vessels  were  two  miles 
apart  when  the  first  torch  light  was  seen  by  the  lookout 
and  master  of  the  propeller,  and  her  wheel  was  then 
starboarded,  and  afterwards  put  hard-a-starboard — ^both 
as  soon  after  as  should  be  inferred  from  their  testimony 
— it  is  hardly  possible  that  the  propeller  ran  less  than 
three-fourths  of  a  mile  while  constantly  swinging  under 
a  starboard  wheel,  or  that  she  would  not  have  swung  to 
port  more  than  seven  and  a  half  or  even  nine  points  be- 
fore the  collision.  On  the  other  hand,  it  is  quite  certain 
that  some  of  the  estimates  of  time  and  distance  made  by 
the  libellant's  witnesses  are  not  sufficiently  liberal,  and 
it  is  most  likely  that  the  wheel  of  the  schooner  was 
ordered  hard-a-port  when  the  two  vessels  were  as  much 
as  three  or  four  and  possibly  five  or  six  hundred  feet 
apart. 

The  proof  on  the  part  of  the  schooner  is  positive  that 
she  kept  steadily  upon  her  general  course,  until  her 
helm  was  put  hard-a-port  just  prior  to  the  collision ;  and 
the  proof  on  the  part  of  the  propeller  does  not  tend  to 
prove  any  change  of  her  course  until  the  change  was 
made  which  brought  her  red  light  into  view,  a  short  time 
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before  the  collision.  The'  propeller's  witnesses  state 
that  the  vessels  were  then  from  an  eighth  to  half  a  mile 
apart,  but  this  distance,  like  the  other  distances,  was 
doubtless  overstated.  On  the  other  hand,  the  witnesses 
for  the  libellant  who  state  that  the  vessels  were  not 
more  than  from  100  to  400  feet  apart,  when  the  schooner's 
helm  was  ordered  hard-a-port — diflferent  witnesses  giving 
different  estimates  of  the  distance — have  probably  un- 
der-estimated the  distance. 

It  was  after  this  red  light  was  seen  from  the  Wenona 
that  her  wheel  was  ordered  hard-a-starboard ;  and  it  was 
not  until  after  that  second  change  of  wheel,  nor  until 
after  the  master  of  the  Wenona  (as  he  testified)  saw  that 
they  could  not  clear  the  schooner,  that  the  bells  of  the 
Wenona  were  rung  to  stop  and  back  her  engine. 

The  engineer  of  the  propeller  testified  that  he  stopped 
and  reversed  his  engine  in  four  seconds,  and  that  the 
engine  had  made  from  six  to  eight  and  perhaps  ten  revo- 
lutions backward  before  the  vessels  struck.  Her  master's 
testimony  in  respect  to  giving  and  immediately  repeat- 
ing the  signals  to  stop  and  back,  and  the  striking  of  the 
vessels  immediately  after,  as  well  as  the  great  force  and 
destructive  effects  of  the  blow,  and  the  testimony  of  the 
libellant' s  witnesses  that  they  heard  the  bells  of  the  pro- 
peller just  before  the  vessels  struck,  show  that  these 
signals  were  not  given  until  the  vessels  were  very  near 
together,  and  no  previous  order  to  slacken  the  propel- 
ler's speed  had  been  given.  The  master  of  the  Wenona 
says  that  when  he  first  saw  the  red  light  of  the  schooner, 
she  was  from  a  quarter  to  half  a  mile  off,  and  then  he 
ordered  his  wheel  hard-a-starboard.  If  she  was  then 
even  a  quarter  of  a  mile  off,  and  he  had  instantly  rung 
to  stop  and  reverse  his  engine,  it  is  believed  that  the 
headway  of  the  Wenona  could  have  been  stopped,  or  so 
much  lessened  that  the  schooner  would  not  have  been 
struck,  or  would  not  have  been  very  materially  injured, 
even  if  the  vessels  had  come  in  contact.    But  no  signal 
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to  stop  and  reverse,  or  evea  to  slacken  speed,  was  then 
given,  and  it  is  evident  that  the  signal  to  stop  and  back 
"was  given  so  late  that  the  speed  of  the  propeller  had 
not  been  greatly  reduced  before  the  collision  occurred. 

The  testimony  on  the  part  of  the  libellants  shows 
that  the  propeller,  as  she  approached  the  schooner,  con- 
tinued to  head  nearly  on  the  latter,  and  that  the 
schooner's  helm  was  not  changed  until  a  collision 
seemed  inevitable.  A  powerful  propeller,  approach- 
ing at  full  speed,  and  continually  heading  almost  .direct- 
ly upon  the  schooner,  without  any  apparent  change  of 
course  tending  to  avert  the  threatened  collision,  until 
the  vessels  were  not  more  than  five  or  six  hundred  feet 
apart,  although  two  successive  torch-lights  had  been 
burned  to  warn  her  of  the  apprehended  danger,  would 
present  such  an  appearance  of  great  and  imminent 
danger  to  the  vessel  and  her  crew,  that  the  most  experi- 
enced and  least  excitable  officer  of  the  deck  might  well 
feel  that  something  must  be  done  to  avert  the  impending 
danger.  As  against  the  party  whose  fault  had  brought 
him  into  such  danger,  even  an  error  of  judgment  should 
not,  under  such  circumstances,  be  considered  a  fault.  But 
it  is  by  no  means  certain  that  there  was  any  error  of  judg- 
ment. The  propeller  had  the  right  to  choose  her  side  in 
passing  the  schooner,  and  she  had  not  made  a  decided 
change  of  cpurse,  so  as  to  show  that  her  wheel  had  been 
changed.  In  ignorance  of  what  change,  if  any,  she 
would  make,  and  with  the  imminent  danger  of  being 
almost  immediately  run  down  by  a  propeller  which  had 
apparently  given  no  attention  to  her  two  torch-lights,  or 
her  ordinary  signal  lights,  the  master  of  the  schooner 
can  hardly  be  deemed  in  fault,  because  he  ordered  his 
wheel  hard-a-port ;  even  if  there  was  no  reason  what- 
ever for  preferring  that  order,  to  an  order  to  put  the 
wheel  hard-a-starboard.  But  the  more  usual  change  of 
wheel  to  avoid  a  collision,  when  the  approaching  vessel 
is  in  imminently  dangerous  proximity,  is  to  put  it  hard- 
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a-port ;  and  it  is  the  habit,  and  it  may  almost.be  said  to 
be  the  instinct,  of  a  sailor  to  adopt  that  course,  when 
there  is  apparently  no  reason  to  prefer  the  opposite 
change  of  helm.  But,  in  this  case,  the  proof  shows  that 
the  Wenona,  though  coming  almost  directly  towards 
the  schooner,  was  on  the  schooner's  port  bow ;  so  that 
the  change  of  wheel  made  by  the  schooner  was  the 
proper  change,  under  all  the  indications  to  which  her 
master  was  obliged  to  look  to  determine  its  propriety. 
Besides,  the  vessels  were  then  so  situated,  both  in  re- 
spect to  their  heading,  and  their  dangerous  proximity 
and  speed,  that  it  is  impossible  to  say  that  the  collision . 
would  have  been  averted,  or  the  injury  less,  if  the 
schooner  had  not  changed  her  wheel,  as  it  is  most 
likely  that  the  schooner  would  then  have  been  struck 
on  her  side,  nearly  amidship  and  more  nearly  at  a  right 
angle. 

The  provisions  of  the  3d  section  of  the  Act  of  Con- 
gress of  April  29,  1864,  so  far  aa  the  same  relate  to 
signal  lights  to  be  carried  by  sail  vessels,  and  which 
require  sailing  ships  or  vessels,  when  under  way,  to 
carry,  "On  tbe  starboard  side,  a  green  light  so  con- 
structed as  to  show  an  uniform  and  unbroken  light  over 
an  arc  of  the  horizon  of  ten  points  of  the  compass,  so 
fixed  as  to  throw  the  light  from  right  ahead  to  two 
points  abaft  the  beam  on  the  starboard  side,  and  of  such 
a  character  as  to  be  visible  on  a  dark  night,  with  a  clear 
atmosphere^  at  a  distance  of  at  least  two  miles ;"  and, 
"  On  the  port  side,  a  red  light,  so  constructed  as  to 
throw  an  uniform  unbroken  light  over  an  arc  of  the 
horizon  of  ten  points  of  the  compaf^s,  so  fixed  as  to 
throw  the  light  from  right  .ahead  to  two  points  abaft  the 
beam  on  the  port  side,  and  of  such  a  character  as  to  be 
visible  on  a  dark  night,  with  a  clear  atmosphere,  at  a 
distance  of  at  least  two  miles ;"  and  that  the  said  green 
and  red  lights  shall  be  fitted  with  inboard  screens,  pro- 
jecting at  least  three  feet'  forward  from  the  light,  so  as 
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to  prevent  these  lights  from  being  seen  across  the 
bows,'*  must  be  considered,  as  they  prescribe  the  signal 
lights  which  the  Fremont  was  bound  to  carry  and  dis- 
play on  the  night  of  the  collision.  In  addition  to  col- 
ored lights,  such  as  the  Fremont  was  bound  to  carry,  the 
Wenona  was  bound  to  carry,  and  did  carry,  a  bright 
mast-head  light ;  but  it  is  not  necessary  to  refer  more 
particularly  to  the  provisions  relating  to  the  lights  to  be 
carried  by  propellers  and  other  steam  vessels,  because  it 
is  not  deemed  necessary  to  discuss  the  question  as  to 
the  sufficiency  of  the  propeller's  lights.  It  is  entirely 
clear  that  the  collision  complained  of  was  not  caused  by 
any  deficiency  in  the  propeller's  signal  lights ;  and  there 
is  scarcely  any  doubt  that  she  carried  and  displayed  all 
the  signal  lights  required. 

The  15th,  16th,  18th,  and  19th  Articles  of  said 
Act  prescribe  the  duties  which  devolved  upon  the 
Wenona  and  Fremont,  from  the  time  that  there  was 
risk  of  a  collision  between  them.  These  articles  are 
the  same,  in  substance,  as  the  rules  which  had  been 
often  sanctioned  and  enforced  by  our  Courts  of  Ad- 
miralty,  in  cases  like  those  provided  for  in  such  arti- 
cles, before  the  adoption  of  such  articles  by  the  Act 
of  Congress.  In  the  case  of  The  New  York  &  Liverpool 
U.  S.  Mail  Steamship  Co.  v.  Bumball,  21  Howard^  372, 
383,  the  Supreme  Court  of  the  United  States,  after  dis- 
cussing the  testimony  in  the  case,  and  showing  that  the 
direct  testimony  of  those  on  board  a  sailing  vessel,  in 
respect  to  an  alleged  change  of  her  course,  should  gene- 
rally prevail  as  against  the  statements  or  opinions  of 
the  witnesses  on  the  approaching  vessel,  proceed  to  say, 
"the  evidence  clearly  shows  that  the  brig  kept  her 
course,  without  any  change  whatever,  until  the  peril 
was  impending  and  the  collision  inevitable.  An  error 
committed  by  those  in  charge  of  a  vessel  under  such 
circumstances,  if  the  vessel  is  otherwise  without  fault, 
would  not  impair  her  right  to  recover  for  the  injuries 
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occasioned  by  the  collision,  for  the  plain  reason  that 
those  who  produced  the  peril,  and  put  the  vessel  in  that 
situation,  would  be  chargeable  with  the  error,  and  must 
answer  the  consequences.'* 

**  Sailing  vessels,  when  approaching  a  steamer,  are 
required  to  keep  their  course ;  and  steamers,  under 
such  circumstances,  as  a  general  rule,  are  required  to 
keep  out  of  the  way.  Many  considerations  concur  to 
show  that  all  those,  engaged  in  navigating  vessels  upon 
the  seas,  are  bound  to  observe  the  nautical  rules,  recog- 
nized and  approved  by  the  Courts,  in  the  management 
of  their  vessels  on  approaching  a  point  where  there  is 
danger  of  collision.  Those  rules  were  framed  and  are 
administered  to  prevent  such  disasters,  and  to  afford 
security  to  life  and  property  exposed  to  such  dangers  ; 
and  public  policy,  as  well  as  the  best  interest  of  all  con- 
cerned, requires  that  they  should  be  constantly  and 
rigidly  enforced  in  all  cases  to  which  they  apply.  Few 
cases  can  be  imagined  where  it  is  more  needful  that  they 
should  be  observed  than  when  a  steamer  and  a  sailing 
vessel  are  approaching  each  other  in  opposite  directions, 
or  on  intersecting  lines,  for  the  obvious  reason  that  the 
negligence  of  the  one  is  liable  to  baffle  the  vigilance  of 
the  other ;  and  if  one  of  the  vessels,  under  such  circum- 
stances, follows  the  rule,  and  the  other  omits  to  do  so,  or 
violates  it,  a  collision  is  almost  certain  to  follow. 

^^Eules  of  navigation,  such  as  have  been  mentioned, 
are  obligatory  upon  vessels  approaching  each  other, 
from  the  time  the  necessity  for  precaution  begins,  and 
continue  to  be  applicable  as  the  vessels  advance,  so 
long  as  the  means  and  opportunity  to  avoid  the  danger 
remain.  They  do  not  apply  to  a  vessel  required  to  keep 
her  course,  after  the  approach  is  so  near  that  the  colli- 
sion is  inevitable,  and  are  equally  inapplicable  to  vessels 
of  every  description,  while  they  are  yet  so  distant  from 
each  other  that  measures  of  precaution  have  not  be- 
come necessary  to  avoid  a  collision.      Sailing  vessels 
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approaching  a  steamer  are  required  to  keep  their  course 
on  account  of  the  correlative  duty  which  is  devolved 
upon  the  steamer  in  order  that  the  steamer  may  know 
the  position  of  the  object  to  be  avoided,  and  may  not  be 
led  into  errot  in  her  endeavor  to  comply  with  the  require- 
ment. 

"Under  the  rule  that  the  steamer  must  keep  out  of 
the  way,  she  must  of  necessity  determine  for  herself, 
and  upon  her  own  responsibility,  independently  of  the 
sailing  vessel,  whether  it  is  safer  to  go  to  the  right  or 
left,  or  to  stop ;  and  in  order  that  she  may  not  be 
deprived  of  the  means  of  determining  the  matter  wisely, 
and  that  she  may  not  be  defeated  or  baffled  in  the 
attempt  to  perform  her  duty  in  the  emergency,  it  is 
required  in  the  Admiralty  jurisprudence  of  the  United 
States  that  the  sailing  vessel  shall  keep  her  course,  and 
ajlow  the  steamer  to  pass  either  on  the  right  or  left,  or 
to  adopt  such  measures  of  precaution  as  she  may  deem 
best  suited  to  enable  her  to  perform  her  duty  and  fulfil 
the  requirement  of  the  law  to  keep  out  of  the  way. 

**  Repeated  decisions  of  this  Court  have  affirmed  the 
doctrine  here  laid  down,  and  carried  it  out  to  its  logical 
conclusion,  and  in  so  many  instances  that  the  question 
cannot  any  longer  be  regarded  as  open  to  dispute. 
Accordingly,  it  was  held  in  the  case  of  the  steamer 
Oregon  v.  Eocca  et  al.,  (18  Howard^  570)  that  when  a 
steamer  approaches  a  sailing  vessel,  the  steamer  is 
required  to  exercise  the  necessary  precautions  to  avoid 
a  collision  ;  and  if  this  be  not  done,  prima  facie^  the 
steamer  is  chargeable  with  fault."  And  see  The  Nichols, 
7  Wallace,  656,  666  ;  The  Carroll,  8  do.  302,  305,  306. 

Under  the  rules  of  navigation  cited  from  the  Act 
of  Congress,  and  under  the  well  considered  decisions  of 
the  Admiralty  Courts,  the  Wenona  must  be  held  in 
fault. 

1.  She  was  sufficiently  warned  by  the  display  of  the 
first  torch  light  on  the  Fremont  that  there  was  risk  of 
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a  colliBion,  and  the  result  proves  that  the  apprehen- 
sions which  prompted  that  signal  of  danger  were  not 
unfounded.  There  was  then,  or  almost  immediately  , 
after,  a  risk  of  collision  involved,  as  was  admitted  by 
the  master  of  the  propeller  in  ordering  his  wheel  to  be 
changed  in  order  to  avoid  it.  It  was  then,  by  the 
express  and  imperative  language  of  Article  16, 
the  duty  of  the  Wenona  to  slacken  her  speed ;  and  the 
failure  to  obey  the  rule  in  this  respect  is  considered  a  . 
distinct  fault. 

2.  The  light  of  the  schooner  was  on  the  propeller^s 
port  bow  when  the  propeller's  wheel  was  starboarded, 
and  the  actual  course  of  the  schooner,  in  consequence 
of  her  lee-way,  was  not  then  carrying  her  to  the  star- 
board side  of  the  propeller.  Only  the  green  light  of  a 
vessel  should  be  visible  firom  an  approaching  vessel  if 
the  heading  of  the  former  be  half  a  pomt  or  more  to  the 
starboard  side  of  the  latter,  and  as  the  wind  then  was,  it 
was  apparent  that  the  vessels  were  running  in  nearly 
opposite  directions.  If  a  change  of  course,  without 
checking  the  speed  of  the  propeller,  was  to  be  relied 
upon  to  prevent  a  collision  and  the  vessels  were  then  so 
near  together  that  there  was  not  sufficient  time  to  watch 
the  schooner's  light  until  it  could  be  determined  in 
which  direction,  and  to  what  extent,  the  propeller's 
wheel  should  be  changed,  it  should  have  been  put  hard 
over,  so  as  to  produce  a  rapid  and  marked  change 
ot  course,  not  only  sufficient  to  prevent  a  collision, 
if  the  schooner  maintained  her  course,  but  suffi- 
cient also  to  relieve  those  in  charge  of  the  ap- 
proaching vessel  from  such  appearances  of  impending 
destruction  aa  might  reasonably  induce  a  change  of 
course.  The  change  of  the  propeller's  wheel  was  made 
without  a  sufficient  knowledge  of  the  schooner's  course  ; 
it  was  in  the  wrong  direction,  and  so  slight  that  it 
increased  the  chances  of  a  collision,  and  finally  pro- 
duced that,  complained  of.    If  there  was  not  sufficient 
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time  to  ascertain  the  actual  position  and  course  of  the 
schooner,  so  that  the  proper  change  of  helm  could 
be  deliberately  determined  upon,  the  change  made  under 
such  circumstances  of  doubt  should  have  been  so  deci- 
ded, that  proper  watchfulness  on  the  part  of  the  officer 
of  the  deck  and  lookout  of  the  schooner  would  have 
secured  them  against  reasonable  apprehension  of 
being  run  down  by  the  propeller. 

3.  The  second  torch  light  of  the  schooner,  the  near 
approach  of  the  vessels,  and  other  indications  of  danger 
even  before  the  red  light  of  the  schooner  was  seen,  should 
have  induced  an  order  to  stop  and  reverse  the  engine  of 
the  propeller ;  but  this  order  was  not  given  even  as  soon 
as  the  red  light  appeared.  If  it  had  been  then  given, 
and  the  vessels  were  as  far  apart  as  the  master  of  the 
Wenona  supposes,  the  Fremont  would  have  escaped  en- 
tirely, or  without  more  than  a  trifling  injury  ;  and  if,  as  is 
believed,  the  vessels  were  then  so  near  together  that  the 
headway  of  the  propeller  could  not  have  been  nearly 
stopped,  there  is  abundant  reason  for  saying  that  the 
engine  of  the  propeller  was  not  stopped  and  reversed  as 
soon  as  the  rules  require. 

4.  The  proof  shows  that  the  schooner's  light  when 
first  made  was  about  half  a  point  on  the  port  bow  of 
the  propeller,  and  that  although  the  propeller  swung  to 
port  several  points,  under  a  starboard  wheel,  before  the 
schooner's  green  light  was  shut  in,  and  her  red  light 
appeared,  she  was  still,  as  the  master  of  the  Wenona 
says,  only  about  two  points  off  the  starboard  bow  of  the 
propeller,  thus  clearly  showing,  that  either  from  her 
leeway  or  other  cause,  her  actual  course  was  continu- 
ally leading  her  to  the  leeward,  and  across  the  line  of 
the  original  or  general  course  of  the  propeller ;  and  yet 
the  master  of  the  propeller  continued  to  swing  his  ves- 
sel slowly  to  starboard,  until  her  red  light  made  it  cer- 
tain that  she  was  passing  rapidly  across  his  bow  to  his 
port  side,  and  then,  (when,  as  he  now  says,  he  thinks  she 
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was  a  quarter  to  half  a  mile  off,)  he  ordered  his  helm  hard 
a  starboard,  instead  of  stopping  and  backing,  or  ordering 
his  wheel  bard  a  port,  to  pass  under  her  stem.  It  is 
true  the  vessels  were  probably  so  near  together  when 
the  red  light  appeared,  that  an  order  to  put  the  helm  of 
the  propeller  hard-a-port,  might  not  have  prevented  the 
collision ;  but  taking  the  estimate  and  testimony  of  the 
master  of  the  Wenona  to  be  entirely  correct,  it  is  quite 
certain  that  the  collision  could  then  have  been  prevented, 
either  by  putting  his  helm  hard-a-port  or  stopping  and 
reversing  his  engine. 

Indeed,  looking  at  the  case  as  it  would  stand  upon  the 
testimony  of  the  master  of  the  ^Wenona  alone,  it  is 
impossible  to  resist  the  conclusion  that  the  Wenona  was 
in  fault ;  especially  in  not  lessening  her  speed  as  soon 
as  there  was  risk  of  collision,  in  not  making  a  decided 
change  of  course  when  his  helm  was  starboarded,  and  in 
failing  to  stop  and  reverse  his  engine  when  the  circum- 
stances required  it. 

The  importance  of  a  strict  observance  of  the  rules 
which  require  steamers  to  slacken  their  speed  and  to 
stop  and  reverse  their  engines,  and  also  of  making 
decided,  instead  of  very  slight  changes  of  helm,  were 
fully  discussed  by  this  Court  in  the  case  of  the  Arctic 
and  the  Scioto,  and  can  hardly  be  over  stated. 

The  conclusion  that  the  propeller  was  m  fault,  ren- 
ders it  necessary  to  consider  whether  the  schooner  should 
also  be  held  in  fault,  in  respect  to  the  collision. 

It  appears  that  the  signal  lights  of  the  Fremont  were 
set  on  her  pawl-post,  and  their  sides  were  twenty-two 
inches  apart,  that  being  the  diameter  of  her  bowsprit ; 
that  they  were  square  on  two  sides,  and  round  on  the 
other,  so  as  to  set  in  a  comer,  and  were  eight  inches 
through  the  square  part ;  that  there  was  a  screen  board 
an  inch  and  a  quarter  thick,  and  eight  or  nine  feet  long, 
and  a  foot  and  a  half  wide  at  the  pawl-post,  set  up 
between  the  lamps,  and  that  the  pawl-post  was  about 
five  feet  above  the  deck,  and  a  foot  above  the  rail. 
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That  this  location  of  the  colored  lights  of  the 
schooner  was  improper,  was  insisted  upon  by  the  re- 
spondentSy  and  it  was  urged  that  the  collision  was  caused 
by  the  faidt  of  the  schooner,  Jta  not  fixing  and  displaying 
her  signal  lights  as  required  by  statute ;  and  by  her 
change  of  course  a  short  time  before  the  collision. 

On  the  other  hand  it  was  insisted  by  the  libellantSy 
that  the  schooner's  lights  were  properly  fixed  and  dis- 
played ;  that  there  is  no  provision  of  the  statute  which 
required  a  different  location ;  that  the  schooner's  course 
was  not  changed  until  a  collision  was  inevitable ;  and 
that  such  change  of  course  did  not  contribute  to  the 
collision.  * 

It  can  hardly  be  doubted  that  the  schooner's  lights 
were  not  located  and  fixed  as  the  statute  requires. 
Although  no  precise  location  is,  or  indeed  properly  could 
be,  prescribed  by  the  statute,  the  rule  requires  that 
vessels  shall  carry  on  the  starboard  side^  a  green  light, 
and  on  the  port  side^  a  red  light ;  and  the  language, 
and  the  reason  of  the  rule  alike  require  that  these  lights 
should  be  displayed  substantially  on  their  respective 
sides  of  the  vessel,  instead  of  being  carried  inboard 
and  substantially  on  the  centre  line  of  the  hull. 

Their  location  upon  the  pawl-post  nearly  over  the 
keel  of  the  vessel,  and  several  feet  abaft  the  stem,  is  not 
a  compliance  with  the  statute ;  and  in  that  location 
they  are  much  more  likely  to  be  obscured  from  the 
lookout  of  an  approaching  vessel,  than  when  carried 
on  the  side  or  rail,  or  in  the  fore-rigging. 

The  indications  afforded  by  these  colored  lights  are, 
and,  to  a  certain  extent,  must  be  mainly  relied  upon 
to  determine  the  course  of  a  vessel,  approaching  another 
vessel  in  the  night,  and  no  court  should  relax  the  strin- 
gency of  the  statutory  rule,  which  requires  their  location 
substantially  upon  the  side  of  the  vessel,  and  the  fixing 
of  their  side  screens  of  such  form  and  length  as  the 
statute  prescribes,  so  nearly  parallel  to  the  line  of  the 
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keel,  a«  to  be  in  substantial  if  not  In  strict  confonnity 
with  the  Act  of  Oongress. 

If  properly  located  and  sufficiently  secured  in  the 
fore-rigging,  with  the  required  side  screens  carefully 
adjusted  on  lines  parallel  to  the  vessel's  keel,  they  may 
be  quite  as  efficient  as  when  carried  upon  the  rail; 
but  to  sanction  their  location  upon  the  pawl-post  would, 
it  is  believed,  be  extremely  injurious  to  the  interests  of 
commerce.  The  schooner  should  therefore  be  held  in 
fault,  unless  the  testimony  in  the  case  satisfactorily 
shows,  that  the  improper  location  of  her  signal  lights, 
did  not  in  any  manner  contribute  to  the  production  of 
the  collision.  This  point  in  the  case  has  therefore  been 
very  deliberately  considered. 

Notwithstanding  the  darkness,  the  haze  upon  the 
water,  and  the  fine  rain,  which,  together,  prevented  the 
colored  lights  of  a  vessel  from  being  seen  as  far  as  in  a 
dark  night,  with  a  clear  atmosphere,  the  green  light  of 
the  schooner,  and  the  only  one  her  heading  and  position 
required  her  to  show  to  the  propeller,  was  seen  as  soon 
as  the  first  torch  light  went  out,  and  at  such  distance 
that  there  was  no  difficulty  whatever  in  the  propeller's 
keeping  out  of  the  way  of  the  schooner,  by  a  decided 
change  of  helm,  without  stopping  and  reversing,  or  even 
stopping  her  engine. 

It  is  quite  certain  upon  the  testimony  that  from 
that  time  forward  one  or  the  other  of  the  schooner's 
colored  lights  were  or  might  have  been  seen,  except 
while  her  flash  light  was  exhibited  the  second  time ; 
there  is  no  proof  that  both  were  at  any  time  obscured 
by  sails,  bowsprit,  boom  or  rail ;  and  there  is  no  reason 
to  believe  that  those  in  charge  of  the  Wenona,  were 
in  any  way  misled  by  the  improper  location  or  any 
other  defect,  of  such  colored  lights ;— or  that  the  proper 
colored  light  to  indicate  her  heading,  was  not  at  all 
times  visible  from  the  Wenona.  It  will  therefore  be 
held  that  the  improi>er  location  of  the  schooner's  lights 
did  not  contribute  to  the  collision. 
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The  reasons  why  the  change  of  wheel  made  by  the 
schooner,  when  a  collision  was  inevitable,  and  it  was 
apparent  that  the  propeller  was  taking  no  snflOicient 
measures  to  avoid  it,  should  not  be  considered  a  fault 
contributing  to  the  collision,  have  already  been  su£9^- 
ciently  given. 

On  the  whole  case  the  propeller  will  be  held  in  fault, 
and  the  schooner  held  to  be  without  fault  contributing 
to  the  collision. 

For  libellant,  B.  H.  WiUiams  <k  John  Oansan. 

For  respondents,  Geo.  B.  Hibhard. 


<S0ttl|ftrn  Jislntl  of  |iefo  Jorh* 

JUNE,  1870. 

IN  THE  MATTER   OF  WILLIAM  BELDEN  AND 
GEORGE   W.  HOOKER,  BANEllUPTS. 

ExTBKDIlffO    TiMB    TO    QPPOSB    DiSOHARGB. EXAMINATION   OV   BANK- 
RUPT.— Standing  in  Court. 

Creditors  of  a  bankrupt^  against  whoee  claim  a  protest  bad  been  filed  by  tbe  bank, 
nipt,  applied  to  tbe  register,  on  a  petition  making  allegations  of  frand  in  tbe 
buikrnpf  s  proceedings,  for  an  order  directing  tbe  examination  of  tbe  bankrupt, 
and  of  witnesses,  and  extending  tbe  time  to  sbow  canse  against  the  discharge 
till  after  suo^  examination.  Tbe  register  declined  to  grant  the  order,  because 
the  creditors  bad  no  standing  in  court : 

ffdd.  That  tbe  register,  nnder  §  26,  should  have  made  tbe  order  prayed  for,  and 
that  tbe  time  to  sbow  cause  against  the  discharge  ought  to  be  extended  till  the 
examination  was  concluded. 

A  petition  was  presented  to  the   register,  in  this 
case,  by  Harris  0.  Fahnestock,  a  member  of  the  firm  of 

Bt.  Vol.  IV.— 15 
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Jay  Cooke  &  Go.,  creditors  of  tbe  bankrupts,  setting 
forth  that  the  bankrupts,  by  collusion  with  some,  of  their 
creditors,  and  by  wrongfully  protesting  against  the 
claims  of  others,  including  that  of  the  petitioner's  firm, 
had  procured  the  election  of  an  assignee  who,  also,  was  in 
collusion  with  them  ;  that  the  schedules  attached  to  the 
petition  were  false;  that  fraudulent  preferences  had 
been  made  by  the  bankrupts  ;  and  that  the  proceedings 
throughout  had  been  fraudulently  conducted,  with  intent 
to  prevent  honest  creditors  from  investigating  the  affairs 
of  the  bankrupts,  and  preparing  to  oppose  their  dis- 
charge. The  petition  prayed  for  an  order  of  examina- 
tion of  the  bankrupts,  the  assignee,  certain  of  the 
creditors,  and  some  other  persons,  as  witnesses,  and, 
also,  for  an  order  extending  the  time  to  oppose  the  dis* 
charge  of  the  bankrupts  until  such  examination  could 
be  made. 

The  register  declined  to  grant  the  order,  but  certified 
the  question  to  the  Court,  stating  that  he  should  grant 
the  order  of  examination  at  once,  were  it  not  for  de- 
cisions of  the  Court,  to  the  effect,  that,  where  the  claim 
of  a  creditor  has  been  protested  against,  such  creditor 
has  no  standing  in  Court  until  the  claim  has  been  adju- 
dicated on  (citing  Adams'  Case,  36  How.  Pr.  JR.  51 ;  6  J. 
B.  B.  28, 127,  223 ;  2  Bank.  Beg.  76, 109),  following  which, 
as  he  said,  he  held  that  the  petitioner  was  not  entitled 
to  the  order  asked  for,  but  would  be  the  moment  his 
claim  was  substantiated  as  a  claim;  and  that  the 
prayer  of  the  petition  for  an  extension  of  the  time  to 
show  cause  why  the  bankrupts  should  not  be  discharged, 
could  only  be  heard  on  the  return  day  of  tl^  order  to 
show  cause  before  the  register. 

Blatchford,  J.  On  the  petition,  it  is  proper  that 
the  register,  acting  as  the  Court,  should,  under  section 
26,  make  the  order  prayed  for,  there  being  power  to 
make  such  order  at  all  times,  **  without  any  applica- 
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Hon ; "  and  the  time  for  showing  cause  against  the  dis- 
chietrge  ought  to  be  extended  from  time  to  time  by  the 
register,  until  the  examinations  of  the  bankrupts  and 
the  other  witnesses  are  concluded,  the  whole  matter  be- 
ing subject  to  regulation  by  the  register  and  the  Court, 
as  to  the  use  of  reasonable  diligence. 


Charles  D.  BurriJl^  for  the  petitioner. 


JUNE,  1870. 

THE   STEAMBOAT  W.  0-  EEDPIELD. 

C0LLI810K  ON  HiTDSON  River. — Steamboat  and  Schooneb. — ^Beating 

OUT  Tack. — Holding  Vessel  in  Stats. 

A  steamboat  with  two  barges  in  tow,  one  on  each  side,  and  a  scbooner,  were  both 
bonnd  down  the  Hudson  river.  The  schooner  was  ahead  of  the  steamer,  and 
was  beating  down,  the  wind  being  about  ahead,  and  the  tide  ebb.  Just  below 
the  dock  at  West  Camp,  the  steamer  was  on  the  west  side  of  the  river,  but  nearer 
the  middle  than  the  west  shore,  and  the  schooner  was  a  short  distance  below,  going 
to  the  westward,  on  her  port  tack.  The  steamer  starboarded,  so  as  to  go  under 
tiie  stem  of  the  schooner ;  but  the  schooner,  when  she  had  gone  but  a  short 
distance  beyond  the  line  of  the  course  of  the  steamboat^  and  without  running 

^  as  lar  to  the  west  as  she  could  have  done,  came  about.  The  steamboat  imme- 
diately stopped  and  reversed,  but  without  being  able  to  prevent  a  collision,  by 
which  the  schooner  was  sunk : 

Held,  That  it  was  the  duty  of  the  steamboat  to  avoid  the  schooner,  and  of  the 
schooner  to  continue  her  westward  tack  as  far  as  was  reasonably  safe. 

That  the  schooner  did  not  so  continue  her  tack. 

That,  even  if  she  did,  she  was  in  fault,  under  the  20th  article  of  the  Rules  for 
avoiding  collisions,  in  that  she  was  not  held  in  stays  long  enough  to  allow  the 
steamboat  to  pass. 

Blatchfobd,  J.     The  libellants,  as  owners  of  the 
schooner  Sarah  L.  Merritt,  bring  this  suit  against  the 
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steamboat  W.  0.  Bedfleld,  to  recover  the  sum  of  15,000, 
for  the  damages  sustained  by  them  through  the  sinking 
of  the  schooner  by  means  of  a  collision  which  took  place 
between  the  two  vessels  on  the  9th  of  October,  1867,  be- 
tween five  and  six  o'clock  P.  M.,  in  the  Hudson  river, 
just  below  the  dock  at  West  Gamp.    Both  vessels  were 
bound  down  the  river.    The  wind  was  south,  and  was 
about  ahead  to  the  schooner,  and  she  was  beating. 
The  steamboat  had  two  barges  lashed  to  her,  one  on  each 
side  of  her,  which  she  was  towing.     The  schooner  was 
ahead  of  the  steamboat.    The  tide  was  ebb,  or  with  both 
vessels.  The  libel  alleges,  that  the  schooner  had  finished 
her  tack  to  the  westward,  and  gone  about  on  her  tack  to 
the  eastward,  which  was  her  starboard  tack,  and  was  sail- 
ing close  hauled,  when  the  steamboat  struck  her  on  her 
port  side,  a  little  aft  of  midships,  and  crushed  it  in,  the 
bow  of  the  steamboat  running  up  on  her  deck,  and  that  the 
steamboat  remained  in  that  position  until  the  schooner 
sank  from  under  her. 

The  answer  sets  forth,  that  the  channel,  at  the  place 

in  question,  is  about  three-quarters  of  a  mile' wide,  and 

extends  close  to  the  west  shore;  that  the  steamboat, 

which  was  a  propeller,  was  on  the  west  side  of  the  river, 

but  nearer  the  middle  than  the  west  shore;  that  the 

schooner  stood  across  the  river,  and  across  the  line  of  the 

direction  of  the  steamboat,  to  the  westward,  on  her  port 

tack,  a  short  distance  below  the  steamboat ;  that,  as  the 

schooner  was  so  standing  across  the  river,  on  a  course  to 

the  westward,  the  helm  of  the  steamboat  was  put  to 

starboard,  for  her  to  pass  under  the  schooner's  stern, 

which  she  would  have  done  at  a  safe  distance,  if  the 

schooner  had  run  out  her  tack  to  the  westward ;  that 

the  schooner,  instead  thereof,  continued  on  that  tack 

only  until  she  had  passed  less  than  her  length  to  the 

westward  of  the  line  of  direction  of  the  steamboat  and 

of  the  barge  on  the  starboard  side  of  the  steamboat,  and 

then  came  about  and  stood  on  her  starboard  tack  to  the 
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eastward,  across  the  river,  and  across  the  bow  of  the 
steamboat,  from  a  point  so  near  to  the  line  of  direction 
of  the  steamboat  and  of  the  barges  in  her  tow,  and  at 
so  short  a  distance  below  the  steamboat,  that,  although 
the  steamboat's  engine  was  immediately  stopped  and 
backed,  on  observing  the  man  at  the  helm  of  the  schooner 
putting  it  hard  down  to  come  about,  the  collision  fol^ 
lowed ;  that  the  schooner  sank  after  she  had  been  shoved 
by  the  steamboat  in  toward  the  shore  as  far  as  it  was 
safe  for  the  steamboat  to  shove  her,  and  after  a  line  had 
been  got  ashore  from  the  schooner ;  that  the  schooner 
had  abundant  unobstructed  room  in  the  channel  to 
continue  on  her  tack  to  the  westward  for  a  much 
greater  distance,  and  to  run  out  her  course,  and  ought 
to  have  done  so ;  that  her  coming  about  and  standing  to 
the  eiustward  before  she  had  run  out  her  tack,  was  with- 
out necessity  or  justifiable  excuse,  and  not  to  be  expected 
by  those  navigating  the  steamboat ;  and  that  the  per- 
sons navigating  the  steamboat  hailed  the  man  at  the 
schooner's  helm,  who  was  the  only  man  on  the  deck  of 
the  schooner,  not  to  put  his  helm  down,  or  to  that  effect, 
on  observing  that  he  was  doing  so  to  come  about. 

It  was  the  duty  of  the  steamboat  to  avoid  the 
schooner,  and  it  was  the  duty  of  the  schooner  to  con- 
tinue, on  her  tack  to  the  westward,  to  run,  before  coming 
about,  as  far  as  was  reasonably  safe.  The  case  turns 
upon  the  question  as  to  whether  the  schooner  came  about 
improperly  at  the  place  where  she  did  come  about 
after  running  to  the  westward,  and  whether  she  might 
have  stood,  and  ought  to  have  stood,  further  to  the  west- 
ward, and  whether  her  coming  about  was  a  thing  not 
expected,  and  which  could  not  reasonably  have  been 
expected,  by  the  steamboat.  It  is  contended,  on  the  part 
of  the  libellants,  that  the  weight  of  the  evidence  on  these 
questions,  by  the  preponderance  of  the  witnesses  both 
in  number  and  quality,  is  greatly  with  the  libellants. 
There  are  three  classes  of  witnesses  in  the  case — those 


230  SOUTHERN  DISTRICT  OF  NEW  YORK, 

The  Steamboat  W.  C.  Redfield. 

—  ■     —  ■        ■     - 

who  were  on  the  schooner;   those  who  were  on  the 
steamboat,  or  the  barges  in  tow  of  her ;  and  those  who 
were  on  shore,  or  on  another  schooner  below  in  the  river, 
going  down.    The  witnesses  from  the  shore  are  two  in 
number,  and  are  witnesses  for  the  libellants.    One  of 
them,  De  Witt,  was  on  the  east  bank  of  the  river,  nearly 
a  mile  off  from  the  schooner  when  she  went  about  from 
her  tack  to  the  westward,  and  he  does  not  say  that  he 
saw  her  go   about,  or   state  where  she  went   about, 
or  how  far  she  stood  to  the  westward.    The  other  wit- 
ness, McGee,  puts  himself  not  far  from  an  eighth  of  a 
mile  from  where  the  schooner  went  about,  his  place  of 
observation  being  about  one  hundred  yards  inland  from 
the  edge  of  the  water.     But  his  testimony  as  to  the 
place  where  the  schooner  went  about  could  not  have 
been  the  result  of  any  particular  attention  at  the  time, 
for  he  says,  that,  when  he  saw  the  schooner  come  up  in 
the  wind,  it  did  not  occur  to  him  that  there  was  any 
chance  of  a  collision.     He  says  he  thinks    that  the 
schooner  stood  in  as  far  as  it  was  safe  for  her  to  stand, 
without  grounding,  and  as  far  as  any  vessels  do  in  beat- 
ing.   The  witnesses  from  the  other  schooner  are  two  in 
number,  her  master  and  her  mate,  and  are  witnesses  for 
the  libellants.    Their  schooner  was  beating  down  the 
river  ahead  of  the  Sarah  L.  Merritt.    They  say  that  they 
went  about  on  the  west  side  shortly  before  the  Sarah  L. 
Merritt  went  about,  and  about  one  hundred  yards  to 
the  windward  of  the  Sarah  L.  Merritt,  and  that  they 
were  about  three  hundred  yards  away  from  the  place  of 
collision.    They  unite  in  saying  that  the  Sarah  L.  Mer- 
ritt stood  as  far  as  was  safe  to  the  westward. 

There  were  two  persons  on  the  deck  of  the  schooner 
when  she  went  about — the  man  at  her  wheel,  and  her 
steward.  The  former  alone  has  been  examined  as  a 
witness.  He  had  never  been  in  that  part  of  the  Hudson 
river  before  this  occasion.  He  had  no  experience  to  guide 
him,  and  nothing  by  which  to  tell  how  far  he  could  safely 
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stand  to  the  westward  except  the  general  view  and  the 
example  of  the  schooner  that  was  ahead*  He  saw  her 
tack  first,  he  says.  There  is  a  flat  between  the  channel 
and  the  land  on  the  western  side,  and  the  evidence  goes 
to  show  that  there  is  no  reliable  guide  by  which  to  tell 
the  line  of  the  channel  on  the  west,  except  to  take  a 
range  from  an  object  on  the  land  above  to  one  on  the 
land  below.  The  man  at  the  wheel  of  the  schooner  had, 
of  course,  no  knowledge  of  any  such  range.  He  proba- 
bly tacked  when  he  thought  he  had  stood  as  far  to  the 
westward  as  the  other  schooner  had  stood.  The  captain 
of  the  libellants'  schooner  and  one  other  of  her  hands 
have  been  examined  for  the  libellants.  Both  of  them 
were  below  when  the  schooner  went  about,  but  they 
were  on  deck  at  the  time  of  the  collision.  Of  the  two, 
the  captain  alone  knew  anything  of  the  channel.  The 
captain's  testimony  is  very  much  open  to  criticism  in 
regard  to  its  general  credibility,  because  of  his  manifest 
tendency  to  exaggeration.  This  shows  itself  in  his  say- 
ing that  he  could  see  the  grass  on  the  flats,  as  marking 
the  boundary  of  the  channel  at  the  place  in  question ; 
that  there  is  a  reef  of  rocks  putting  out  from  the  western 
bank  of  the  channel,  opposite  where  the  schooner  tacked, 
and  extending  out  for  ninety  feet  to  the  eastward  be- 
yond the  easterly  line  of  the  dock  at  West  Gamp ;  and 
that  he  in  vain  asked  the  people  on  the  steamboat,  after 
the  collision,  to  shove  the  schooner  upon  the  bank  where 
the  flats  slope  into  the  channel  on  the  west  side  of  the 
river.  The  man  at  the  wheel  of  the  schooner  also  justi- 
fies his  going  about  where  he  did,  on  the  ground  that  he 
saw  the  eel-grass  in  the  water,  even  with  the  surface  of 
the  water,  as  marking  the  edge  of  the  channel,  and  that 
lie  stood  over  to  within  a  length  and  a  half  of  the  grass. 
As  to  the  grass,  the  libellants'  witness  De  Witt,  who 
lives  on  the  east  shore,  opposite  the  place  of  collision, 
and  is  fapiiliar  with  the  channel,  by  having  fished  and 
sailed  about  there,  says  that  there  is  no  grass  growing 
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on  the  flats  there  ;  and  on  the  whole  evidence,  on  both 
sides,  I  am  satisfied  that  there  is  no  grass  to  be  seen 
there,  and  no  reef  extending  into  the  channel.  The 
evidence  also  shows  that,  after  the  collision,  the  steam- 
boat did  shove  the  schooner  some  distance  towards  the 
west  bank,  and  as  far  towards  it  as  was  possible,  in 
order  to  prevent  her  sinking  in  deep  water. 

On  the  part  of  the  steamboat,  her  master,  and  her 
pilot,  who  was  at  her  wheel  at  the  time,  and  her  engineer, 
have  been  examined  as  witnesses ;  also  the  captain  of 
her  starboard  barge,  who  was  on  board  of  that  barge ; 
and  the  captain  of  her  port  barge,  who  was  in  the  pilot 
house  of  the  steamboat.  The  substance  of  their  testi- 
mony is,  that,  when  the  steamboat  was  passing  down  by 
the  West  Camp  dock,  both  of  the  schooners  were  stand- 
ing to  the  westward,  below  the  steamboat,  the  more 
southerly  one  being  the  nearer  one  to  the  west  shore, 
and  the  more  northerly  one  being  the  one  that  the 
steamboat  afterwards  struck ;  that,  when  that  schooner 
was  still  to  the  eastward  of  the  steamboat,  and  on  her 
tack  to  the  westward,  the  pilot  of  the  steamboat  star- 
boarded his  helm,  so  as  to  be  sure  and  pass  safely  to 
the  eastward  of  and  under  the  stem  of  the  schooner, 
as  she  was  going  towards  the  west  shore,  and,  when  he 
saw  that  he  would  go  clear,  eased  his  starboarding ;  that 
the  schooner  had  gone  but  a  short  distance  to  the  west- 
ward beyond  the  line  of  the  course  of  the  steamboat  and 
her  barges,  when  the  pilot  of  the  steamboat  saw  the  man 
at  the  wheel  of  the  schooner  put  her  helm  down  to  come 
about ;  that  he  immediately  rang  the  bells  of  the  steam- 
boat to  slow,  and  stop,  and  reverse  her  engine ;  that 
these  bells  were  immediately  obeyed,  and  the  engine 
was  backing  when  the  collision  occurred ;  and  that,  while 
the  schooner  was  still  in  the  wind,  with  her  sails  shak- 
ing, the  master  of  the  steamboat,  from  his  forward  deck, 
seeing  the  man  at  the  wheel  of  the  schooner,  and  seeing 
that  he  had  got  the  wheel  down,  and  that  the  schooner 
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was  going  about,  cried  out  to  him  to  right  his  wheel,  and 
not  to  go  about  there.  The  man  who  was  at  the  wheel 
of  the  schooner  says  that  he  did  not  hear  this  hail,  nor  a 
hail  made  by  the  pilot  of  the  steamboat.  But  it  is 
in  proof  that  both  of  those  hails  were  made.  The 
master  and  the  pilot  of  the  steamboat  and  the  master  of 
the  starboard  barge,  all  of  whom  appear  to  be  experi- 
enced men,  acquainted  with  the  navigation  at  the  place 
where  the  schooner  went  about,  say  that  she  could  safely 
have  stood  some  distance  further  to  the  westward.  It 
would  have  required  her  retardation  but  for  a  short  in- 
terval of  time,  to  enable  the  steamboat  and  her  barges 
to  pass  in  safety.  As  those  on  the  steamboat  and  her 
barges  had  just  passed  West  Camp  dock,  the  pilot  of  the 
steamboat  and  the  masters  of  the  two  barges,  one  of 
whom  was  on  his  own,  the  starboard,  barge,  and  the 
other  of  whom  was  in  the  pilot  house  of  the  steamboat, 
at  the  time,  and  all  three  of  whom  were  observing  the 
schooner  and  her  movements,  are  more  reliable  wit- 
nesses as  to  the  distances  from  the  west  shore,  of  the 
place  where  the  schooner  went  about,  and  of  the  place 
of  collision,  than  any  of  the  witnesses  for  the  libel- 
Ian  ts  could  be,  except  those  on  board  of  the  schooner. 
For  the  reasons  already  given,  the  only  two  witnesses 
from  the  schooner,  her  captain  and  the  man  at  her 
wheel,  who  give  any  evidence  on  the  subject  of  those 
localities,  are  overborne  largely,  as  to  the  quality  and 
the  weight  of  their  testimony,  by  the  witnesses  from  the 
steamboat  and  her  barges. 

One  circumstance  is  entitled  to  much  weight.  The 
pilot  of  the  steamboat  was  alive  to  his  responsibility. 
As  the  schooner  was  passing  to  the  westward,  he  star- 
boarded, so  as  to  be  sure  and  go  under  her  stern,  and 
then  he  passed  on,  entertaining,  it  is  clear,  from  his  non- 
action in  view  of  what  he  saw,  no  idea  that  there  was 
any  danger  of  a  collision  with  the  schooner  on  her  next 
subsequent  tack.     There  is  nothing  to  show  that  he 
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either  had,  or  ought  to  have  had,  any  idea  that  there  was 
a  risk  of  sach  a  collision,  calling  upon  him  to  make  some 
manoeuvre  to  avoid  it,  before  he  saw  the  schooner's  helm 
put  down.  If  he  had  entertained  such  an  idea,  his 
proper  manoeuvre  would  have  been  either  to  starboard 
still  more,  or  to  port,  and  in  either  event  to  stop  and 
reverse  also.  But  he  did  no  one  of  these  things  before 
.he  saw  the  schooner's  helm  put  down,  and  he  refrained 
from  action  evidently  because  he  saw,  from  his  knowl- 
edge of  the  channel,  that  there  was  a  free  course  for  him 
to  go  by,  if  the  schooner  did  not  improperly  come  back 
across  his  track.  Any  other  view  involves  the  conclu- 
sion that  he  recklessly  went  on  when  he  must  have  seen 
and  known  that  a  collision  was  almost  certain.  There 
is  nothing  in  the  evidence  to  warrant  that  conclusion, 
and  the  contrary  view  only  involves  the  inexperience 
and  ignorance  of  the  man  at  the  wheel  of  the  schooner, 
which  are  abundantly  established. 

There  is  another  view.  It  was  the  duty  of  the 
schooner  to  keep  her  course,  but  she  is  not  absolved 
from  the  consequences  of  the  neglect  of  any  precaution 
required  by  the  ordinary  practice  of  seamen,  or  by  the 
special  circumstances  of  the  case.  (Act  of  April  2&thj 
1864,  a/rticle  20, 13  IT.  S.  Stat  at  Large,  61.)  Now,  whether 
she  did  or  did  not  stand  to  the  westward  as  far  as  she 
could  run  with  reasonable  safety,  her  coming  about  and 
getting  on  a  course  to  the  eastward  involved  two  things, 
beyond  a  cessation  of  her  movement  to  the  westward, 
namely,  a  shaking  in  the  wind  before  filling  off  on  her 
new  tack,  and  such  filling  off.  Wherever  the  place  of 
her  shaking  in  the  wind  was,  with  reference  to  the  west- 
em  bank  of  the  channel,  it  was  in  fact,  as  shown,  a  place 
where  the  water  was  sufficiently  deep  for  her,  and  the 
west  bank  of  the  channel  from  there  runs  straight  for 
some  distance  down  ;  and,  on  the  testimony  in  the  case, 
even  that  of  the  master  of  the  other  sailing  vessel,  the 
schooner  could  have  been  held  in  stays,  by  competent 
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management,  for  some  length  of  time — long  enough,  I 
am  satisfied,  for  the  steamboat  and  her  barges,  going  as 
they  were  at  good  speed,  to  have  passed  safely  by. 

On  the  whole,  I  think  that  the  steamboat  has  excused 
herself  from  fault  in  respect  to  this  collision,  and  that 
the  libel  must  be  dismissed,  with  costs. 


James  C.  Carter^  for  the  libellants. 
Bobert  D.  Benedict^  for  the  claimants. 


JUNE,  1870. 

THE  BAEK  EMILIE. 

CoLusioN. — Damaobs. — Demurragb. — Pilot  Boat. — Eyidence. 

The  report  of  a  commiaeioner  allowed,  as  demurrage  for  the  detention  of  a  pilot 

boat,  injured  by  a  collision  with  the  bark  £.,  a  sQm  which  included  an  allowance 

for  the  loes  of  time  of  the  pilots  on  board : 
Beld,  That  the  sum  awarded  should  represent  only  the  yalue  of  the  pilot  boat  as 

a  Teasel — what,  without  pilots,  stores  or  crew,  she  could  have  been  chartered 

for  to  others,  to  use  as  a  pilot  boat ; 
That,  in  the  absence  of  evidence  as  to  the  market  yalue  of  such  a  yessel,  resort 

may  be  had  to  the  judgment,  as  to  such  yalue,  of  persons  acquainted  with  the 

business  and  with  her  earnings. 

This  case,  which  was  a  collision  case,  came  up  on 
exceptions  filed  by  the  claimants  to  the  report  of  the 
commissioner  as  to  the  damages.  The  principal  ex- 
ception was  to  the  allowance  for  demurrage.^ 

For  libellant,  C  Danohtie. 

For  claimants,  W.  Q.  Morton. 

*  For  the  decision  in  this  case  as  to  the  collision,  see  2  Ben.  R,p,  416. 
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Blatgkfobd,  J.  The  OommiBsioner  allowed  to  the 
libellant,  as  part  of  his  damages,  '^demurrage,  eight 
days,  at  $50  per  day,  $400/'  This  was  allowed  for  the 
detention  of  the  libellant's  vessel,  a  pilot  boat,  while 
the  repairs  of  the  damages  sustained  by  her,  through 
her  collision  with  the  Emilie,  were  being  made.  I  think 
the  claimants'  exceptions  fairly  raise  the  exception  that 
this  allowance  was,  on  the  evidence,  excessive.  I  ad- 
here to  the  rule  laid  down  by  me  in  the  case  of  The 
Transit  {a/nte^  p.  138),  that,  in  the  case  of  a  pilot  boat, 
the  detention  allowed  for  must  be  for  the  detention 
of  the  vessel  alone,  assuming  her  to  be  in  a  fit  condition 
for  use  as  a  vessel  in  the  business  of  a  pilot  boat,  and 
that  nothing  can  be  allowed  to  the  libellant,  as  owner 
of  the  vessel,  for  the  worth  of  the  time  of  the  pilots 
on  board  of  the  vessel,  or  of  his  own  time  as  a  pilot, 
during  the  detention ;  that  this  allowance  can  include 
only  the  value  of  the  use  of  the  pilot  boat  as  a  vessel — 
what,  without  pilots,  or  crew,  or  stores  being  furnished 
with  her,  she  could  have  been  chartered  for  to  others, 
to  use  as  a  pilot  boat ;  and  that,  only  in  the  absence 
of  evidence  as  to  the  market  value  of  the  charter  of 
such  a  pilot  boat,  can  resort  be  had  to  the  judgment 
of  persons  acquainted  with  the  piloting  business,  as 
to  the  value  of  the  time  of  the  vessel,  based  upon  the 
employment  she  was  in  when  injured,  its  character  and 
constancy,  and  its  then  recent  results  in  the  way  of 
earnings.  In  the  present  case,  the  evidence  is,  that  the 
libellant's  boat  was  actually  under  charter,  at  the  time, 
to  the  company  of  pilots  on  board  of  her,  for  one 
quarter  of  her  gross  earnings,  the  libellant  taking  the 
risk  of  what  they  would  be.  The  Commissioner  allowed 
$50  per  day,  for  the  value  of  the  use  of  the  vessel. 
But,  the  evidence  on  the  part  of  the  libellant,  especially 
the  testimony  of  the  pilot  Henderson,  shows,  that  that 
amount  includes  a  full  allowance  for  the  loss  of  time 
of  the  pilots  on  board  of  the  vessel.    Henderson  put« 
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the  value  of  the  use  of  the  pilot  boat  at  about  115  per 
day.  Ou  the  evidence,  that  is  all  that  can  be  allowed. 
This  is  irrespective  of  the  testimony  put  in  on  the  part 
of  the  claimants,  as  to  the  earnings  of  the  libellant's 
pilot  boat,  during  the  two  months  prior  to  the  collision. 
But,  if  that  were  to  be  considered,  it  would  lead  to  Ihe 
same  result.  It  shows,  that  the  boat's  one  quarter  of 
the  gross  earnings  for  July  and  August,  1866,  (the 
collision  having  taken  place  early  in  September,  1866,) 
was  $973  80,  which,  for  sixty-two  days,  would  be  116  70 
per  day. 

I  think,  on  the  evidence,  that  an  allowance  for  six 
days  was  as  much  as  was  warranted.  I  therefore  allow 
for  six  days,  at  $16  per  day,  being  a  total  of  $90. 

I  deduct  from  the  amount  reported  as  damages  $310. 
Let  a  decree  be  entered  for  the  libellant  for  $550  86, 
with  interest  from  February  1st,  1869,  the  date  of  the 
report.  ^ 
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THE  QUEEN  AND  PEANOIS  GEOGAN 

HEE  MASTEE. 

Ikformation  aoainbt  British  Vessel  akd  bbr  Master — Smug* 
OLING. — ^Amendment — Jurisdiction — Trial  by  Jury — Joinder. 

An  informaf&OB  wae  filed  agaisBt  the  steamablp  Qneen  and  her  master,  aUeging 
that  the  yewel  belonged,  in  whole  or  in  part,  to  a  citizen  or  citixens  of  the 
United  States,  and  charging  that  certain  merchandise,  not  included  in  the 
manifest  on  board,  had  been  imported  by  her  into  the  United  States,  contrary 
to  section  24  of  the  Act  of  Ifareh  2,  1799,  which,  for  snch  offence,  imposes 
upon  the  master  a  forfeiture  eqnal  to  the  ralue  of  the  goods  not  included  in  the 
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manifegt,  and  that,  by  section  8  of  the  Act  of  July  18,  1866,  the  yessel  is 
holden  for  the  payment  of  the  penalty  against  the  master,  and  becomes  liable 
to  be  seized  and  proceeded  against,  by  libel,  to  recover  the  same,  in  tills 
Conrt  The  answer  of  the  owners  of  the  yessel  denied  the  allegations  of 
the  iDformation,  and  especially  that  they  were  dtixens  of  or  residents  in 
the  United  States,  and  excepted  to  the  information  as  alleging  no  cause  of 
action  agaiust  the  vessel,  inasmach  as  it  did  not  show  that  the  master  or 
owners  oi  the  vessel  had  been  convicted  of  the  acts  complained  of.  The 
answer  of  the  master  also  denied  the  statements  of  the  information  and  ex- 
cepted to  it,  in  that  it  did  not  set  forth  a  joint  canse  of  action  against  the  vessel 
and  the  master,  and  in  that  parties  were  improperly  joined,  and  in  that  the 
parties  joined  were  entitled  to  di£Ferent  modes  of  trial,  and  in  thai  this  action 
could  not  be  sustained  agfdnst  the  vessel  and  the  master  jointly.  The  suit,  as  to 
both  vessel  and  master,  was  tried  before  the  Court  without  a  jury,  as  a  dvil 
cause  of  Admiralty  and  maritime  jurisdiction : 

Hddf  That  it  was  clearly  proved  that  the  violation  of  the  law  set  fortii  in  the 
information  was  committed. 

That  the  vessel  was  a  British  vessel,  and  that,  as,  under  the  law,  it  is  immaterial 
whether  the  offending  vessel  is  a  vessel  of  the  United  States  or  a  foreign  ves- 
sel, the  information  might  be  amended  without  terms,  in  respect  to  the  owner- 
ship of  the  vessel,  and  by  averring  a  violation  of  section  2S  of  the  Act  of  1866, 
which  extends  the  provisions  of  the  Act  of  1799  to  vessels  owned,  in  whole  or 
in  part,  by  foreigners. 

That  the  Court  had  jurisdiction  to  enforce  the  penalty  against  the  vessel,  in  such 
a  proceeding  as  tliis,  without  a  trial  by  jury. 

That  the  vessel  might  be  proceeded  against  for  the  penalty,  irrespective  of  any 
proceeding  agaiust  the  master. 

That  the  suit  to  recover  the  penalty  against  the  master  was  a  suit  at  common 
law,  and  he  was  entitled  to  a  trial  by  jury,  under  the  seventh  Amendment  of 
the  Constitution  of  the  United  States.  . 

That  the  right  to  recover  against  the  vessel  in  the  present  form  of  proceeding 
was  clear,  and,  as  the  answer  of  the  master  excepted  to  the  information  on  the 
ground  that  the  suit  could  not  be  maintained  agidnst  the  vessel  and  master 
jointly,  and  because  they  were  entitled  to  different  modes  of  trial,  and  the 
answer  of  the  vessel  did  not  except  to  such  joinder,  the  information  would  be 
dismissed  as  to  the  master,  and  a  decree  entered  against  the  vessel 

Blatchpobd,  J.  This  is  an  iDformation  filed  on  the 
13th  day  of  February,  1869,  by  the  district  attorney,  on 
behalf  of  the  UDited  States,  against  the  steamship  The 
Queen  and  Francis  Grogan,  her  master.  It  alleges,  that 
the  vessel  is  within  this  district,  on  waters  navigable 
from  the  sea  by  vessels  of  ten  or  more  tons  burthen, 
and  is  under  seizure  by  the  collector  of  customs  for  the 
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city  of  New  York.  It  also  alleges,  that  the  information 
is  filed  in  a  cause,  civil  and  maritime,  of  forfeitare,  for 
hreach  of  the  revenue  laws  of  the  United  States.  The 
articles  of  the  information  set  forth,  (1),  That,  on  the  9th 
of  February,  1869,  the  vessel  was  a  vessel  belonging,  in 
the  whole  or  in  part,  to  a  citizen  or  citizens,  inhabitant 
or  inhabitants,  of  the  United  States,  and  Grogan  was 
the  master  or  person  having  charge  or  command  of  her. 
(2)  That,  on  that  day,  sundry  merchandise,  which  is  spec- 
ified, of  the  value  of  $2,440,  was  imported  and  brought 
into  the  United  States,  in  the  vessel,  which  merchandise 
was  not  included  in  the  manifest  on  board,  as  required  by 
the  23d  section  of  the  Act  of  March  2d,  1799,  (1  U.  S.  Stat, 
at  La/rge^  644),  contrary  to  the  24th  section  of  said  Act ; 
that  thereby  Grogan  forfeited  and  became  liable  to  pay 
the  said  sum  of  $2,440,  the  value  of  the  said  merchan- 
dise ;  that  the  premises  are  within  the  Admiralty  and 
maritime  jurisdiction  of  this  Court,  and  that,  by  reason 
thereof,  and  by  force  of  the  8th  section  of  the  Act  of 
July  18th,  1866,  (14  U.  S.  Stat,  at  Large,  180),  the  vessel 
is  holden  for  the  payment  of  the  penalty  against  the 
master,  and  became  liable  to  be  seized  and  proceeded 
against  summarily,  by  libel,  to  recover  the  same,  in  this 
Court.  The  information  prays  for  a  decree  for  the  for- 
feiture against  Grogan  and  against  the  vessel,  for  $2,440, 
as  a  lien  thereon,  and  that  the  vessel  may  be  con- 
demned and  sold  to  satisfy  the  lien. 

The  National  Steamship  Company,  as  owners  of  the 
vessel,  answer  the  information  and  say,  that  they  are  a 
British  corporation,  and  are  subjects  of  Great  Britain, 
and  are  not  citizens  of  or  residents  in  the  United  States. 
They  deny  the  statements  of  the  information  and  except 
to  it,  by  their  answer,  in  that  it  does  not  set  up  a  cause 
of  action  against  the  vessel,  and  in  that  it  does  not  shew 
that  the  master  or  owners  of  the  vessel,  or  either  of  them, 
has  or  have  been  convicted  of  the  acts  complained  of, 
and  allege  that  no  cause  of  action  arises  against  the 
vessel  until  such  conviction. 
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The  answer  of  Grogan  denies  all  the  statements  of 
the  information,  and  excepts  to  it,  in  that  it  does  notset 
forth  a  joint  cause  of  action  against  the  vessel  and 
Orogan,  and  in  that  parties  are  improperly  joined,  and 
in  that  the  parties  joined,  under  the  cause  of  action 
stated,  are  entitled  to  separate  modes  of  trial,  and  in  that 
this  action  cannot  be  sustained  against  them  jointly. 

The  23d  section  of  the  Act  of  1799  provides,  that  no 
merchandise  shall  be  brought  into  the  United  States 
from  any  foreign  x>ort  or  place,  in  any  vessel  belonging,  in 
the  whole  or  in  part,  to  a  citizen  or  citizens,  inhabitant  or 
inhabitants,  of  the  United  States,  unless  the  master  or 
person  having  the  charge  or  command  of  such  ship  or 
vessel  shall  have  on  board  a  manifest  in  writing  contain- 
ing, among  other  things,  a  just  and  particular  account  of 
all  the  merchandise  taken  on  board  of  such  vessel.  The 
24th  section  of  the  same  Act  provides,  that  if  any  mer- 
chandise shall  be  imported  or  brought  into  the  United 
States  in  any  vessel  belonging,  in  the  whole  or  in  part,  to 
a  citizen  or  citizens,  inhabitant  or  inhabitants,  of  the 
United  States,  from  any  foreign  port  or  place,  which 
shall  not  be  included  or  described  in  a  manifest  on  board, 
agreeably  to  the  directions  in  the  23d  section,  in  every 
such  case  the  master  or  other  person  having  the  charge 
or  command  of  such  vessel,  shall  forfeit  and  pay  a  sum 
of  money  equal  to  the  value  of  such  goods  not  included 
in  such  manifest. 

By  the  25th  section  of  the  Act  of  July  18th,  1866, 
(14  U.  S.  Stat.  otLarge^  184),  as  amended  by  the  3d  sec- 
tion of  the  Act  of  February  18th,  1867,  (Id.  394),  it  is 
provided,  that  on  and  after  the  1st  day  of  March,  1867, 
the  several  provisions  of  the  said  Act  of  March  2d,  1799, 
relating  to  manifests,  shall  apply  as  well  to  vessels  owned, 
in  whole  or  in  part,  by  foreigners  as  to  vessels  of  the 
United  States.  The  8th  section  of  the  same  Act  of 
July  18th,  1866,  provides,  that  in  any  case  where  a  vessel 
or  the  owner,  master  or  manager  of  a  vessel,  shall  be 
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subject  to  a  penalty  for  a  violation  of  the  revenue  laws 
of  the  United  States,  such  vessel  shall  be  holden 
for  the  payment  of  such  penalty,  and  may  be  seized 
and  proceeded  against  summarily,  by  libel,  to  recover 
such  penalty,  in  any  District  Court  of  the  United 
States  having  jurisdiction  of  the  offence. 

The  case  was  tried  before  the  Cjpurt  without  a  jury, 
as  a  cause  on  th^  instance  side  of  the  Admiralty  Oourt. 
It  was  so  tried  as  respected  both  the  vessel  and  6rogan.« 
It  was  proved,  beyond  question,  that  the  violation  of  the 
23d  and  24th  sections  of  the  Act  of  1799,  set  fortli  in  the 
information, was  committed.  It  was  not  shown,as  alleged 
in  the  information,  that  the  vessel  was  a  vessel  of  the 
United  Statues,  and  it  was  shown  that  she  was  a  British 
vessel.  But,  as,  under  the  law,  it  is  immaterial  whether 
the  offending  vessel  is  a  vessel  of  the  United  States  or 
a  foreign  vessel,  the  information  may,  if  desired,  be 
amended,  without  terms,  under  the  authority  of  Bule 
24  of  the  Bules  in  Admiralty  prescribed  by  the  Supreme 
Court,  in  respect  to  the  averment  of  the  ownership  of 
the  vessel,  and,  also,  by  averring  a  violation  of  the  25th 
section  of  the  Act  of  1866,  as  well  as  of  the  other 
statutory  provisions  referred  to  in  the  information. 

The  ground  taken  in  defence,  at  the  hearing,  was, 
that  no  rpint  cause  of  action  is  given  by  the  statute 
against  tirie  vessel  and  her  master ;  that  the  intention 
of  the  statute  is  only  to  make  the  vessel  a  security 
for  the  penalty  denounced  against  her  master ;  that  the 
cause  of  action  is  not  one  within  the  admiralty  and 
maritime  jurisdiction  of  this  Court ;  that  the  statute 
does  not  authorize  the  enforcement  of  the  penalty 
in  admiralty;  that  the  penalty  cannot  be  recovered 
from  the  master  personally  without  a  trial  by  jury  is 
given  to  him ;  that  a  recovery  must  be  had  against  the 
master,  for  the  penalty,  before  the  vessel  can  be  pro- 
ceeded against  for  it ;  and  that,  if  this  suit  be  dismissed 
as  to  the  master,  it  must  be  dismissed  as  to  the  vessel. 

Bt.  Vol.  IV.— 16 
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As  respects  the  vessel,  I  am  satisfied  that  this  Ooort 
has  jnrisdiction,  to  enforce  the  i)enalty  against  her,  by  a 
proceeding  such  as  has  been  taken  in  this  case,  without 
a  trial  by  jury  l)eing  necessary. 

The  information  alleges  that  the  vessel  is  under 
seizure  by  the  collector.  The  Act  of  1866  does  not  say 
.that  the  vessel  sh^Jl  be  forfeited,  but  that  she  shall  be 
holden  for  the  payment  of  the  penalty.*  There  is  to 
be  a  forfeiture  stib  modOj  to  the  extent  of  the  payment 
of  the  penalty,  and  she  may  be  ''seized  and  proceeded 
against  summarily,  by  libel,  to  recover  such  penalty, 
in  any  District  Oourt  of  the  United  States  having 
jurisdiction  of  the  offence."  The  case  is  made  by  the 
information  one  of  forfeiture  and  seizure.  The  vessel 
is  alleged  to  be  in  this  District,  on  waters  navigable  from 
the  sea  by  vessels  of  ten  or  more  tons  burthen,  and  under 
seizure  for  the  forfeiture  created  by  the  violation  of  the 
statutes  to  which  the  information  refers.  This  Oourt 
has,  by  the  9th  section  of  the  Judiciary  Act  of  Septem- 
ber 24th,  1789,  (1  U.  S.  Stat,  at  Large,  77,)  exclusive 
original  cognizance  of  all  civil  causes  of  admiralty  and 
maritime  jurisdiction,  including  all  seizures  under  laws 
of  imi>ost,  navigation  or  trade  of  the  United  States, 
where  the  seizures  are  made  on  waters  navigable  from 
the  sea  by  vessels  of  ten  or  more  tons  burtl^en,  within 
this  District.  Under  this  provision,  it  has  always  been 
held,  that,  in  cases  of  seizures  on  land,  the  right  of  trial 
by  jury  exists,  although  the  proceedings  in  the  suit  are 
otherwise  in  general  conformity  to  the  course  in  admi- 
ralty ;  but  that,  where  the  seizure  is  made  on  navigable 
waters,  the  course  of  admiralty  may  be  strictly  observed. 
(Union  Ins.  Co.  v.  United  States,  6  WdOaoe,  769,  764.) 

Nor  have  I  any  doubt  that  the  vessel  may  be  pro- 
ceeded against,  for  the  penalty  in  question  irrespective 
of  any  prior  or  contemporaneous  proceeding  against  the 
master  therefor.  The  objection  that  a  proceeding 
against  the  master  must  precede  a  suit  against  the 
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vessel  was  considered  and  overruled  by  Judge  Benedict, 
in  a  case  which  arose  under  the  same  statutes  as  those  * 
involved  in  this  case*   (The  Steamer  Missouri,  3  Ben.  12., 
p.  508.) 

The  remaining  questions  are,  as  to  whether  there  can 
be  a  joint  suit  against  the  vessel  and  the  master,  and  as 
to  whether  the  master  is  entitled  to  a  trial  by  jury,  and 
as  to  whether  this  suit,  if  not  maintainable  as  to  both 
vessel  and  master,  can  be  dismissed  as  to  the  master, 
and  yet  a  decree  be  rendered  in  it  against  the  vessel. 

As  regards  the  enforcement  of  the  penalty  against 
the  master,  he  is  entitled  to  a  trial  by  jury.  The  seventh 
amendment  to  the  Oonstitution  of  the  United  States 
provides,  that,  in  suits  at  common  law,  where  the  value 
in  controversy  shall  exceed  twenty  dollars,  the  right  of 
trial  by  jury  shall  be  preserved.  The  expression,  **  suits 
at  common  law,"  as  there  used,  means  all  civil  suits, 
in  which  legal  rights  are  to  be  ascertained  and  deter- 
mined, which  are  not  of  equity  or  admiral! ty  jurisdic- 
tion, whatever  may  be  the  peculiar  forms  of  such  suits. 
(Parsons  v.  Bedford,  3  Pet^s,  433,  447.)  The  9th  section 
of  the  Judiciary  Act  of  September  24th,  1789,  (1  U.  S. 
Stat,  at  Large,  76,  77,)  declares,  that  the  trial  of  issues 
of  fact,  in  the  District  Courts,  in  all  causes  except  civil 
causes  of  admiralty  and  maritime  jurisdiction,  shall  be 
by  jury.  The  suit  against  the  master,  under  the  statute 
in  question,  for  the  penalty  imposed,  is  not  made  by 
statute  cognizable  in  admiralty,  nor  is  there  any  pro- 
vision that  the  penalty  may  be  recovered  against  the 
master  summarily,  by  libel,  as  there  is  in  respect  to  the 
vessel.  It  is  contended,  on  the  part  of  the  United 
States,  that,  as  the  bringing  in  of  the  goods  by  the 
vessel,  in  the  prohibited  manner,  while  she  was  under 
the  command  of  the  master,  is  made,  by  the  statute, 
the  foundation  for  the  forfeiture  by  the  master  of  a  sum 
of  money  equal  to  the  value  of  the  goods,  and  as,  by 
the  Act  of  1866,  the  vessel  is  to  be  holden  for  the 
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payment  of  the  penalty  imposed  on  the  master,  the 
'  master  must  be  suable  therefor  in  the  admiralty  quite  as 
much  as  the  vessel  is ;  that  the  cause  of  action  is  as 
fully  a  maritime  one  in  respect  to  the  master,  as  it  is  in 
respect  to  the  vessel ;  and  that  the  case  is  one  where 
jurisdiction  in  person^im  against  the  master  exists  in  this 
Court,  within  the  decision  in  the  case  of  New  Jersey 
Steam  Navigation  Co.  v.  Merchant's  Bank,  (6  Howard^ 
344,  392.)  The  answer  to  this  view  is,  that  no  such 
jurisdiction  or  form  of  remedy  is  given,  by  any  Act  of 
Oongress,  against  the  master,  as  is  given  by  the  8th 
section  of  the  Act  of  1866,  against  the  vessel.  (United 
States  V.  350  Chests  of  Tea,  12  Wheatan,  486,  498.)  No 
authority  has  been  cited  to  show  that  any  statutory 
penalty  has  ever  been  recovered  by  a  suit  in  persanam^ 
in  t^e  admiralty,  in  a  case  like  the  present,  and  I  must 
hold  that  the  right  to  recover  the  penalty  from  the 
master  must  be  enforced  by  a  suit  at  common  law,  and 
that  he  is  entitled  in  that  to  a  trial  by  jury. 

As  the  right  to  recover  against  the  vessel,  in  the 
present  form  of  proceeding,  is  clear,  and  as  the  answer 
of  the  master  excepts  to  the  information  on  the  ground 
that  the  suit  cannot  be  sustained  against  the  vessel  and 
the  master  jointly,  for  the  reason  that  the  parties  joined 
are  entitled  to  separate  modes  of  trial,  and  as  the 
claimants  of  the  vessel  have  not  excepted,  by  their 
answer,  or  by  any  other  form  of  pleading,  to  such  joinder, 
but  only  except,  by  their  answer,  that  the  information 
sets  forth  no  cause  of  action  against  the  vessel,  and 
does  not  show  that  the  master  has  been  convicted  of  the 
acts  complained  of,  the  information  will  be  dismissed 
as  to  the  master,  with  costs,  and  a  decree  will  be  entered 
against  the  vessel  for  the  12,440,  with  costs. 

WiUiam  Stanley^  {AsHstmit  DiaPrict  Attorney),  for  the 
United  States. 

Cha/rles  Donohue,  for  the  master  and  the  claimants  of 
the  vessel. 
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IN  THE  MATTER  OP  EOBEKT  H.  PEEEMAN, 

A  BANKEUPT. 

Fraudulent  Convktanoe. — Vaoub  Specifications. — Bbcsiver, — 

Discharge. 

Where  the  discharge  of  a  bankrupt  was  opposed  on  the  ground,  that  he  had 
omitted  certain  property  from  his  schedules,  such  property  having  been  con- 
yeyed  by  him,  by  a  conveyance  which  w^  claimed  to  have  been  frandalent^ 
and  it  appeared,  that,  after  such  conveyance,  and  before  the  filing  of  the  petition 
in  bankruptcy,  a  receiver  of  the  property  of  the  bankrupt  had  been  appointed 
by  a  State  Court : 

Hdd,  That  whatever  title  the  bankrupt  had  in  the  property,  after  the  conveyance, 
had  vested  in  the  receiver,  and  there  was  no  false  swearing,  by  reason  of  his 
not  having  inserted  it  in  the  schedule  of  assets. 

A  fraudulent  conveyance,  within  the  meaning  of  section  twenty-nine  of  the 
bankruptcy  Act,  must  be  a  conveyance  made  as  required  by  section  thirty-five, 
within  four  or  six  months  before  the  filing  of  the  petition  by  or  against  the 
debtor. 

A  specification  of  objection  to  the  discharge  stated  that,  dnce  the  passage  of  the 
Act,  the  bankrupt  had  destroyed  books,  documents,  papers  and  writings,  with 
intent  to  defraud  his  creditors.  Another  stated  that  he  bad  removed  or  caused 
to  be  removed,  books,  stationery  and  papers  from  this  district,  with  intent  to 
defraud  his  creditors.  Another  specification  was,  that  he,  or  some  person  in 
his  behalf,  had  procured  the  assent  of  certain  creditors  to  his  discharge,  and 
influenced  their  action,  by  a  pecuniary  consideration : 

HUd,  That  they  were  too  vague  to  be  triable. 

This  case  came  up  on  a  heariDg  on  specifications 
of  opposition  to  the  bankrupt's  discharge. 

For  the  bankrupt,  Bobert  Jackson. 

For  creditors,  Vem^im  cfe  Wilcox  and  J.  S.  lUdgway. 

Blatchpord,  J.    As  to  the  first  specification,  what- 
ever interest  the  bankrupt  may  have  had  in  the  property 
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referred  to,  after  the  conveyance  of  it  to  E.  Wolcott  & 
Go.,  March  21st,  1868,  was,  at  the  time  the  petition  in 
bankruptcy  was  filed,  vested  in  the  receiver  appointed 
by  the  State  Gourt,  and  not  in  the  bankrupt.  There 
was,  therefore,  no  false  swearing,  in  not  inserting  such 
property  in  the  schedule  of  assets.  The  fact  of  the 
transfer  to  Wolcott  &  Go.  was  set  forth  in  the  schedules 
with  sufficient  particularity,  and  there  was  certainly 
no  wilful  false  swearing  in  respect  to  the  property. 

Nor  was  there,  within  the  second  specification,  any 
concealment  of  the  property  referred  to. 

The  fourth  specification  is,  that  the  bankrupt  made 
a  fraudulent  conveyance  of  the  said  property,  to  Wol- 
cott &  Go.,  being  the  said  conveyance  of  March  21st, 
1868.  The  petition  in  bankruptcy  was  filed  December 
31st,  1868.  The  conveyance  referred  to  in  section  29,  as 
a  "  fraudulent  '*  conveyance,  means  a  conveyance  which 
is  declared  by  the  bankruptcy  Act  to  be  a  fraud  against 
such  Act — a  conveyance  which  the  Act  declares  to  be 
void.  This  requires  the  conveyance  to  be  one  made,  as 
required  by  section  35,  either  within  four  months,  or  within 
six  months,  before  the  filing  of  the  petition  by  or  against 
the  debtor.  As  the  conveyance  in  question  was  not 
made  within  six  months  before  the  petition  in  bank- 
'  ruptcy  in  this  case  was  filed  by  the  debtor,  it  is  not  a 
"fraudulent"  conveyance,  within  the  clause  of  section 
29  which  speaks  of  "  any  fraudulent  payment,  gift, 
transfer,  conveyance  or  assignment."  The  fourth 
specification  is  founded  on  this  clause  and,  therefore, 
fails. 

It  is  not  established,  under  the  sixth  specification, 
that  the  bankrupt,  **in  contemplation  of  bankruptcy," 
as  the  specification  says,  or  "in  contemplation  of  be- 
coming bankrupt,"  as  section  29  says,  made  the  convey- 
ance in  question,  for  either  of  the  purposes  set  forth  in 
the  clause  of  section  29  under  which  the  specification  is 
drawn.    The  meaning  of  the  expression,  "  in  contempla- 
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tion  of  becoming  bankrupt,"  as  used  in  that  clause,  was 
defined  by  this  Court  in  the  case  of  In  re  Ooldschmidty 
(3  Ben.  R.,  379).  Within  that  definition,  it  is  not 
established,  in  this  case,  that  the  debtor,  when  he  made 
the  conveyance  in  question,  contemplated  conmiitting 
an  act  of  bankruptcy,  either  by  filing  a  voluntary 
petition,  or  by  doing  some  one  of  the  things  which  is 
declared  by  section  39  to  be  the  commission  of  an  act 
of  bankruptcy.    The  specification  is  not  sustained. 

The  third  specification  is,  that,  since  the  passage  of 
the  Act,  the  bankrupt  has  destroyed  books,  documents, 
papers  and  writings  with  intent  to  defraud  his  creditors. 
The  seventh  specification  is,  that  he  removed  or  caused 
to  be  removed  books,  stationery  and  papers  from  this 
district,  with  intent  to  defraud  his  creditors.  The 
eighth  specification  is,  that  he,  or  some  person  in  his  be- 
half, has  procured  the  assent  of  certain  creditors  to  his 
discharge,  and  influenced  their  action,  by  a  pecuniary 
consideration.  These  three  specifications  are  too  vague 
to  be  triable  and  are  overruled. 

A  discharge  will  be  granted  when  the  Begister  shall 
have  certified  conformity. 
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Dbliyxrt  of  Caroo— Tender  ov  Freight — Leakage — Stevedore. 

Where  casks  of  wine  were  stowed  in  a  ship  by  stevedores,  employed,  directed  and 
paid  by  the  shippers,  and  on  delivery  two  of  them  were  fonnd  to  be  nearly 
empty. 
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Heldf  That,  eyen  if  the  loss  had  heen  the  result  of  bad  stowage,  as  it  had  not  been 
proved  to  be,  the  ship  was  not  responsible  for  it. 

On  the  arrival  of  a  ship  at  New  York,  her  consignees  published  a  notice,  stating 
the  place  of  discharge,  and  calling  on  consignees  to  attend  to  the  receipt  of  their 
goods,  and  giving  notice  that  all  goods  remaining  on  the  dock  after  five  o'clock 
p.  M.,  wonld  be  stored  at  the  risk  and  expense  of  the  consignees  of  the  goods. 
Under  this  notice  thirty-five  of  thirty-nine  casks  of  wine,  composing  one  con- 
signment, were  discharged  and  delivered  to  the  consignee,  without  objection  and 
without  any  demand  of  freight  The  delivery  of  the  other  four  was  refused  to 
the  carman,  unless  the  freight  was  paid.  The  consignee  of  the  wine  being 
informed  of  this,  with  reasonable  dispatch  caused  the  freight  to  be  tendered  to 
the  master  of  the  sMp  on  board,  and  demanded  the  four  casks  which  were  then 
\)n  the  wharf,  it  being  then  almost  five  o'clock.  The  master  declined  to  receive 
the  freight,  or  deliver  the  casks,  for  the  reason,  that  he  did  not  know  the  correct 
amount,  and  that  the  place  to  pay  the  freight,  was  the  office  of  the  consignees 
of  the  ship,  but  offered  to  deliver  the  casks,  if  a  sum  much  laiger  than  the 
freight  was  deposited  with  him  as  security.  The  consignee  did  not  assent  to  this, 
and  the  goods  were  sent  to  a  storehouse.  This  was  on  Saturday.  On  Monday 
morning  the  consignee  of  the  wine  paid  the  freight  to  the  consignee  of  the  ship, 
who  received  it  and  tendered  an  order  on  the  warehouse,  for  the  delivery  of 
the  goods  on  payment  of  charges.  The  consignee  of  the  goods  refused  to 
accept  such  an  order,  and  thereafter  filed  a  libel  against  the  ship,  to  recover 
the  value  of  the  goods. 

Uddj  That  the  master  of  the  ship,  when  the  freight  was  tendered  to  him  at  the 
ship,  had  the  right  to  take  a  reasonable  time  to  ascertain  the  correct  amount  of 
the  freight,  but  bad  not  the  right  meanwhile  to  store  the  goods  at  the  expense 
of  the  owner. 

That  the  shi)p  was  liable  for  the  value  of  the  goods. 

This  was  an  action  to  recover  the  value  of  certain 
casks  of  wine,  which  were  shipped  on  board  the  Bark 
** Diadem"  at  Marseilles,  consigned  to  order  at  New 
York.  Upon  the  arrival  of  the  vessel  in  New  York,  the 
consignees  of  the  bark  published  the  usual  notice  of  the 
arrival  of  the  vessel,  stating  her  place  of  discharging, 
calling  on  consignees  to  attend  to  the  receipt  of  their 
goods,  and  giving  notice  that  all  goods  remaining  on  the 
wharf  after  five  o'clock  p.  m.,  would  be  stored  at  the 
risk  and  expense  of  the  consignees. 

Under  this  notice  the  vessel  began  to  discharge,  and 
thirty-five  of  the  casks  of  wine,  which  composed  the 
consignment  in  question,  were  delivered  to  the  libellant, 
Joseph  Buisson,  as  they  came  out,  without  objection 
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and  without  any  demand  of  freight,  two  of  the.  thirty- 
five,  thus  received  being  nearly  empty.  The  remaining 
four  casks  came  out  on  Saturday,  and  their  delivery  was 
refused  to  the  carman,  unless  the  freight  was  tlien 
paid.  The  consignee,  on  being  notified  of  this  fact, 
with  all  reasonable  dispatch,  caused  the  freight  to  be 
tendered  to  the  master  of  the  ship  on  board,  and  de* 
manded  the  four  casks  then  on  the  wharf  ready  for 
delivery,  the  discharging  for  the  day  not  being  ended, 
although  it  was  just  about  five  o'clock  p.  m. 

The  master  of  the  ship  declined  to  receive  the  freight 
tendered,  and  refused  to  deliver  the  casks,  assigning  as  a 
reason,  that  be  did  not  know  the  amount  of  the  freight. 
At  the  same  time  while  he  referred  the  consignee  to  the 
office  of  the  consignee  of  the  ship,  as  the  place  to  pay 
the  freight,  he  offered  to  deliver  the  casks  as  demanded, 
if  a  sum,  exceeding  by  a  considerable  amount  the  freight 
actually  due,  were  deposited  with  him  as  security  there- 
for. 

The  libellant  not  assenting  to  this,  the  goods  were 
not  delivered  on  Saturday,  but  were  sent  to  store 
subject  to  the  order  of  the  consignees  of  the  ship.  On 
Monday  morning  the  libellant  paid  the  freight  to  the 
consignees  of  the  ship,  who  received  the  same,  and 
tendered  to  the  libellant  an  order  on  the  storehouse, 
for  the  delivery  of  the  goods,  on  payment  of  the  charges 
i.  e.j  cartage  and  a  month's  storage.  The  libellant  de- 
clined to  pay  the  charges  and  demanded  an  order,  on 
which  he  could  obtain  his  goods,  free  of  all  charges. 
This  was  refused.  Thereafter  this  action  was  com- 
menced in  which  the  libellant  seeks  to  recover  the  value 
of  the  four  casks  not  delivered  to  him,  and  the  loss  on 
the  two  casks  which  were  delivered  nearly  empty  of 
their  contents. 


For  libellant,  Frauds  H.  Dyhers. 
For  claimant,  James  K.  Hill. 
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Bbx^diot,  J.  As  to  the  claim  for  the  wine  lost  from 
the  two  casks,  I  am  of  the  opinion,  that  upon  the  proofs 
the  libellant  cannot  recover  that  portion  of  his  demand. 
The  cause  of  the  loss  of  the  wine,  was  doubtless  owing 
to  the  pressure  of  the  cargo,  and  the  heavy  weather. 
The  proofs  do  not  make  out  a  case  of  bad  stowage ;  and  ' 
if  they  did  the  ship  would  not  be  responsible,  as  this 
wine  was  stowed  in  the  ship  by  stevedores  employed, 
directed  and  paid  by  the  shippers  of  the  wine. 

As  to  the  four  casks  demanded  on  Saturday  and  not 
delivered,  I  consider  the  libellant  entitled  to  recover 
their  value.  These  casks  were  duly  demanded  of  the 
master  of  the  ship,  at  the  ship,  during  proper  hours, 
and  when  they  were  on  the  wharf  for  delivery.  The 
demand  was  accompanied  with  a  tender  of  all  the  freight 
due  on  the  whole  consignment,  of  which  all,  but  these 
four  casks,  had  already  been  delivered  without  objection 
or  demand  of  freight- 
There  is  no  evidence  of  a  notification  to  the  libellant, 
that  he  must  pay  his  freight  at  the  office  of  the  con- 
signee of  the  ship,  nor  that  a  pre-payment  must  be 
made  before  delivery,  and  the  delivery  of  the  casks  was 
offered,  provided  a  sum  greater  than  the  freight  was 
deposited  with  the  master. 

The  master  of  this  ship»  having  designated  his  con- 
signees to  collect  his  freight,  and  having  deposited  with 
them  his  bills  and  documents,  showing  the  amounts  of 
the  freight,  had  the  right,  upon  the  tender  of  freight 
being  made  to  him  at  the  ship,  to  take  a  reasonable  time 
to  enable  him  to  ascertain  the  correctness  of  the  amount 
of  the  freight,  before  accepting  the  tender  and  deliver- 
ing the  cargo ;  but  he  had  no  right  meanwhile  to  store 
the  merchandise  at  the  expense  of  the  freighter.  It  is 
not  shown  that  any  difficulty  existed  to  prevent  his 
taking  in  these  four  casks,  and  holding  them  until 
Monday,  which  was  the  earliest  time  at  which  the  freight 
could  be  ascertained  by  him,  or  be  paid  at  the  office 
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of  the  consignee.  Nor  under  the  circnmstances  of  this 
case,  could  the  master  be  held  to  have  the  right  to  store 
the  goods  at  the  expense  of  the  consignee  after  tender 
of  freight,  were  it  to  be  considered  proved,  as  the 
claimants  insist,  that  according  to  the  usage  of  this 
I)ort,  in  the  case  of  a  foreign  ship,  freight  must  be  al- 
ways paid  in  advance,  and  to  the  consignee  of  the  ship 
alone.  For  here  the  greater  part  of  the  consignment 
was  delivered  without  any  payment  or  demand  of  freight, 
or  any  order  of  the  consignee,  and  the  master  offered  to 
deliver  the  balance  on  a  deposit  being  made  with  him. 
And  when  the  libellant  was  notified  of  the  stoppage  of 
the  four  casks,  it  was  at  such  a  late  hour  on  Saturday, 
that  the  libellant  was  justified  in  proceeding  at  once 
to  the  ship,  where  the  demand  of  freight  had  been  made, 
to  pay  his  freight  there  in  time  to  prevent  his  goods 
from  going  to  store.  The  freight  being  then  ten4ered 
and  refused,  he  was,  even  under  the  usage  as  claimed, 
entitled  to  a  reasonable  time,  after  he  was  notified,  to 
proceed  to  the  office  of  the  consiguee,  and  there  pay  his 
freight.  This  was  not  afforded  him,  but  the  goods  were 
at  once  stored,  and  thus  subjected  to  cartage,  and  a 
month's  storage. 

The  position  taken  on  the  trial,  that  the  master  was 
justified  in  refusing  to  deliver  the  casks,  when  the  freight 
was  tendered,  because  no  bill  of  lading  or  other  evidence 
of  proi)erty  was  there  produced,  is  untenable,  for  the 
reason  that  the  libellant's  right  to  receive  the  goods  had 
already  been  acknowleged  by  the  delivery  to  him,  of  the 
greater  part  of  the  consignment. 

The  libellant  was  justified  in  refusing  to  pay  the 
charges  on  the  goods,  and,  having  paid  all  the  freight 
due  and  demanded  his  goods  free  of  charges,  on  being 
refused  became  entitled  to  maintain  an  action  for  the 
non-delivery  of  the  four  casks,  according  to  the  bill  of 
lading. 

The  decree  will  accordingly  be  that  the  libellant 
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recover  the  value  of  the  four  casks,  with  interest  and 
costs.  Let  a  reference  be  had  to  ascertain  the  value  of 
these  casks,  if  it  cannot  be  agreed  to. 


JUNE.  1870. 

WILLIAM  MUIE  et  dl.  v.  THE  BEIG  BEISK  AND 

ALFRED  MOEINE. 

P088BB610N. — Master. — Lien. — Loading  Vessel  while  in  Custody. — 

Bonding  after  Decree. — Appeal. 

Where  owners  of  a  British  yessel  filed  a  libel,  to  recover  possession  of  her, 
against  the  master  who  claimed  to  have  a  lien  npon  her,  nnder  the  English 
law,  and  to  hold  her  by  reason  of  such  lien ;  and,  after  the  vessel  had  been 
seized  by  the  master,  nnder  the  process  in  the  action,  the  owners,  through  a 
new  master  whom  they  had  appointed,  chartered  the  vessel,  and  by  consent  of 
the  marshal,  bnt  without  the  permission  of  the  Court,  began  to  load  the 
vessel  under  the  charter : 

Held,  That  the  fiiu^t,  that  the  master  claimed  a  lien  on  the  vessel,  under  the 
English  law,  furnished  no  ground  for  his  refusal  to  deliver  the  vessel  to  her 
owners. 

That  a  Court  of  Admirrity  has  the  right  to  decline  to  entertain  jurisdiction, 
where  all  the  parties  are  foreigners  resident  abroad. 

That  the  act  of  the  owners,  in  interfering  as  they  had  done  with  the  vessel, 
while  in  the  custody  of  the  law,  would  well  justify  the  Court  in  declining  to 
exercise  jurisdiction  in  the  premises,  but  as  that  had  been  done  with  the 
consent  of  the  marshal,  and  the  rights  of  the  defendant  could  be  otherwise 
protected,  the  Court  would  decree  that  the  llbellants  recover  possession  of  the 
vessel  without  costs,  on  their  pa5riiig  into  Court  the  inward  freight  collected 
by  them,  less  the  usual  Inward  charges.  Including  unloading  and  crew's 
wages,  as  security  for  the  payment  of  any  sum  found  due  to  the  master,  in  an 
action  to  be  brought  by  him  within  twenty  days,  if  he  was  so  advised. 

After  such  decree  was  entered,  the  respondent  gave  notice  of  appeal,  bnt  took  no 
steps  to  perfect  his  appeal  for  several  days,  and  the  owners  i^splied  to  the 
Court  for  leave  to  bond  the  vessel : 

Held,  That  the  Court  would  not  grant  leave  to  bond  the  vessel,  but  would  direct 
that  the  decree  be  executed,  unless  the  respondent  perfected  his  appeal,  and 
procured  the  cause  to  be  transmitted  to  the  Appellate  Court  within  two  days. 
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BEinsDiCT,  J.  This  is  an  action  brought  by  the 
libellants  William  Muir  and  others,  claiming  to  be  the 
sole  and  only  owners  of  the  British  Brig  '^  Brisk,"  to 
obtain  possession  of  that  vessel  from  the  defendant, 
Alfred  Morine,  who  claims  to  hold  the  vessel  as  the 
master  thereof,  and  denies  the  right  of  the  libellants  to 
remove  him.  The  defendant  by  his  answer  pats  the 
libellants  to  their  proof  of  ownership,  and  sets  up  in 
opposition  to  the  demand  of  the  libellants,  the  fact  that 
he  has  a  claim  against  the  owners  for  wages  and  ad- 
vances as  master,  which  the  libellants  have  not  ofi(Bred 
to  pay,  and  for  which  by  the  law  of  England,  he  has  a 
lien  upon  the  vessel  and  her  freight,  by  reason  of  which 
he  insists  that  this  Oourt  should  refuse  the  decree 
prayed  for  by  the  libellants. 

The  evidence  of  ownership  introduced  by  the  libel- 
lants, I  consider  to  be  sufficient  to  entitle  them  to  the 
relief  prayed  for ;  certainly,  in  the  absence  of  any 
countervailing  evidence,  or  any  suggestion  that  any 
other  parties  are  the  owners  of  this  vessel.  As  to  the 
fact  that  the  defendant  has  an  unpaid  demand  for  wages 
and  disbursements,  for  which  the  law  of  England  gives 
him  a  lien  upon  the  ship  and  freight,  it  is  only  necessary 
to  say  that,  assuming  the  facts  to  be  as  set  up,  they 
afford  no  reason  for  refusing, to  the  owners  the  pos- 
session of  the  ship,  to  which  they  are  entitled  as  being 
the  sole  owners.  A  lien  for  wages  and  disbursements 
cannot  give  to  the  master  a  legal  right  to  the  possession 
of  the  vessel,  as  against  his  owners.  Oases  might  be 
imagined,  disclosing  such  equities  and  presenting  such 
features  of  hardship  in  the  dealings  of  owners  with 
their  master,  as  would  justify  a  Court  of  Admiralty  in 
refusing  the  aid  of  its  decree  in  favor  of  owners  who 
refuse  to  do  equity,  but  this  case  presents  no  such 
features.  These  owners  are  not  shown  to  be  irrespon- 
sible— they  offer  to  give  the  defendant  security  to  pay 
any  sum  which  may  be  due  him,  while  they  deny  that 
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anything  is  due.  It  would  follow  therefore  that  the 
libellantSy  upon  such  a  state  of  facts,  must  be  entitled 
to  the  decree,  which  they  seek  by  this  action  to  obtain. 
But  a  circumstance  has  been  proved  in  the  case  which, 
considering  that  the  vessel  in  question  is  foreign,  and  all 
the  parties  to  the  action  foreigners  residing  in  a  foreign 
country,  makes  it  proper  in  my  opinion  for  this  Gourt, 
to  decline  to  exercise  jurisdiction  in  this  case,  except 
upon  the  condition  hereafter  to  be  stated. 

The  ri|2:ht  of  a  Court  of  Admiralty^  to  decline  to 
entertain  jurisdiction,  when  all  the  parties  are  foreigners 
residing  abroad,  has  been  often  declared.  The  Martin, 
4  0.  B.  293 ;  Davis  v.  Leslie,  1  AbboU  Ad.,  131,  Ooote's 
Ad.  Pr.  47. 

The  circumstance  to  which  I  allude  is  this,  that  since 
the  seizure  of  the  vessel  by  the  marshal  under  the  pro- 
cess issued  in  this  action,  at  the  instance  of  the  libellants, 
and  while  the  vessel  was  thus  in  custody  of  the  law, 
awaiting  the  determination  of  this  Gourt,  the  libellants 
without  any  permission  from  the  Gourt,  have  caused  the 
vessel  to  be  loaded  with  a  cargo  shipped  for  a  foreign 
voyage,  and  she  is  now  nearly  full  of  c^rgo  belonging  to 
third  parties,  laden  under  a  charter  party  executed  by 
one  Banks,  who  is  the  master  whom  the  libellants  seek 
to  place  in  command  of  the  vessel  instead  of  the  de- 
fendant. 

This  extraordinary  mode  of  dealing  with  a  vessel  in 
custody  of  the  law,  on  the  part  of  foreigners  who  were 
seeking  the  decree  of  this  Gourt  to  put  them  in  pos- 
session of  the  vessel,  would  well  justify  the  Gourt  in 
exercising  its  privilege  to  decline  jurisdiction  in  the 
premises. 

No  reason  is  seen  why  the  aid  of  the  Gourt  should  be 
invoked  by  parties,  who  by  their  acts  show  that  they  do 
not  consider  any  decree  of  the  Gourt  necessary,  to  enable 
them  to  assume  possession  and  control  of  the  vessel. 
But  it  also  appears,  and  the  statement  has  caused  me 
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surprise,  that  the  action  of  the  libellants  in  loading 
their  ship  was  with  the  knowledge  and  consent  of  the 
marshal.  For  this  reason  therefore,  and  because  the 
result  of  this  action  of  the  officer  of  the  Oourt,  might 
be  to  work  serious  inconvenience  and  loss,  if  no  decree 
were  here  pronounced,  and  inasmuch  as  all  the  rights  of 
the  defendant  can  be  protected  by  making  the  payment 
of  the  ireight  into  Court  a  condition  of  exercising  juris- 
diction, that  course  will  be  adopted  instead  of  absolutely 
declining  to  render  a  decree.  If,  then,  the  libellants 
deposit  in  the  registry  of  the  Court  the  amount  of  the 
inward  freight  by  them  collected,  less  only  the  usual 
inward  charges,  including  unloading  and  crew's  wages, 
such  freight  to  remain  subject  to  the  order  of  the  Court,' 
as  security  for  any  sum  which  the  defendant  may  recover 
against  the  owners  of  this  vessel  or  said  freight,  in 
an  action,  to  be  brought  within  twenty  days,  in  case  he 
be  so  advised,  the  Court  will  entertain  jurisdiction,  and 
a  decree  be  entered  in  favor  of  the  libellants  without 
costs.  If  such  freight  be  not  so  deposited  within  forty- 
eight  hours,  after  notice  of  this  determination,  a  decree 
will  be  entered  dismissing  the  libel. 

Upon  the  entry  of  the  decree  above  mentioned,  the 
defendant  at  once  filed  and  served  a  notice  of  intention 
to  appeal  in  the  usual  form,  but  for  five  days  thereafter 
took  no  steps  to  perfect  his  appeal  and  gave  no  security. 
Upon  these  facts,  and  affidavits  showing  that  the  deten- 
tion of  the  vessel  would  involve  serious  loss,  the  libel- 
lants moved  for  a  release  of  the  vessel  on  bail. 

Benedict,  J.  No  reason  is  assigned  for  the  omission 
to  make  this  application  at  an  earlier  stage  in  the  cause. 
One  reason  given  for  the  application  at  this  time,  is  that 
she  is  under  a  charter  and  loaded  and  ready  for  sea. 
This  charter  and  loading  of  the  vessel  has  been  before 
alluded  to  in  disposing  of  the  cause  upon  the  merits, 
and  it  is  sufficient  to  say  here,  that  the  embarrassment 
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growing  out  of  the  charter  and  loading  of  this  vessel 
was  caused  by  the  libellants  themselves,  when  they  as- 
sumed to  charter  and  load  a  vessel  while  in  custody  of 
the  law,  and  can  not  be  considered  as  one  of  the  ordinary 
incidents  attending  a  possessory  action.  Under  the 
circumstances,  the  position  of  the  vessel,  arising  from 
her  charter,  does  not  appeal  very  strongly  to  the  con- 
sideration of  the  Court.  Piurthermore  an  order  to  re- 
lease a  vessel  on  bail,  is  an  interlocutory  order  made 
pending  the  determination  of  the  Court  upon  the  issues 
raised,  to  avoid  the  expense  and  loss  incident  to  delay 
in  the  determination  of  thcrse  issues.  When  therefore 
the  Court  has  made  its  decree,  the  reason  for  making 
such  an  order  no  longer  exists,  and  it  is  not  seen  what 
form  of  security  could  well  be  taken  from  the  libellants 
*here,  in  an  action  like  the  present,  after  an  absolute 
decree  made  in  their  favor,  which  it  is  the  duty  of  the 
Court  to  see  duly  executed.  The  delay  sought  to  be 
protected  against,  is  not  delay  in  this  Court,  but  in  the 
Appellate  Court. 

I  do  not  say  that  a  state  of  facts  might  not  be  pre- 
sented, which  would  make  it  incumbent  upon  this  Court, 
to  direct  the  release  of  a  vessel,  held  in  a  possessory 
action,  even  after  final  decree  in  the  cause,  and  before 
an  appeal ;  but  in  the  present  case,  the  delay  sought 
to  be  protected  against,  is  not  delay  in  this  Courts  but 
anticipated  delay  in  the  Appellate  Court ;  for  notice 
of  appeal  has  been  filed,  and  the  appeal  can  be  perfected 
without  delay,  and  the  application  can  at  once  be  made 
to  the  Appellate  Court.  The  order  which  I  propose 
to  make,  will  enable  relief  to  be  obtained  more  speedily 
by  an  application  to  that  Court,  than  by  the  present 
motion  here,  and,  therefore,  I  do  not  consider  the  inter- 
position of  this  Court,  in  the  manner  proposed,  to  be 
necessary.  An  order  can  be  made  to  prevent  further 
delay  in  this  Court,  and  insure  the  transmission  of  the 
cause  to  the  Appellate  Court  without  further  delay,  by 
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fihortening  the  time  usually  allowed  for  perfecting  the 
appeal.  It  is  accordiugly  directed  that  the  decree  of 
this  Court  be  executed,  unless  the  defendant  perfect  his 
appeal,  and  procure  the  cause  to  be  transmitted  to  the 
Circuit  Court,  within  two  days  from  the  making  of  this 
order. 

r 

For  libellants,  Emerson^  Good/rich  <&  Wheeler. 
For  respondent,  Beebe,  Donolme  cfe  Cooke. 


JUNE,  1870. 

THE  STEAMEE  PENNSYLVANIA.* 

Collision  at  Ska. — Steamer   and  Sailing  Vessel. — Speed  in  a 

Fog. — Vessel  Lying  To. 

A  bark  was  lying  to  near  the  George's  Banks  tinder  sbortened  sail,  with  her  helm 
lashed  th^ee  quarters  to  port,  drifting  about  a  mile  an  hour.  It  was  yery 
foggy,  and  a  bell  on  board  her  was  bemg  struck,  bat  no  fog  horn  was  blown. 
A  steamer  was  approaching  her  nearly  at  right  angles,  running  ac  a  speed  of 
seven  knots  an  hour.  As  soon  as  the  bell  of  the  bark  was  heard,  the  helm 
of  the  steamer  was  put  to  port,  then  changed  to  starboard,  and  then  again  put 
to  port,  her  engine  haying  been  stopped  and  reversed.  She  struck  the  bark 
amidships  and  sunk  her :  * 

Meld,  That  the  bark  was  under  way,  and  was  bound  to  haye  been  using  a  fog^ 
horn,  instead  of  a  bell. 

That  the  use  of  the  bell  could  not  haye  misled  or  embarrassed  the  steamer,  for  the 
bell  was  the  proper  signal  to  announce  the  presence  of  a  yessel,  not  in  motion 
and  incapable  of  getting  out  of  the  way,  which  was,  substantially,  the  condition 
of  the  bark. 

*  This  case  was  affirmed  by  the  Circuit  Court,  on  appeal,  in  l^ebruary,  1872. 
Bt.  Vol.  IV.— 17 
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That,  on  the  evidenoe,  the  bell  could  be  heard  forther  than  the  fog  horn. 

That,  on  the  evidence,  the  bark  had  a  proper  lookout,  and  was  not  guilty  of  any 

&ult  which  contributed  to  the  collision. 
That  it  was  the  duty  of  the  steamer  to  have  reduced  her  speed  to  the  lowest 

point,  consistent  with  steerage  way. 
That,  on  the  evidence,  it  was  not  necessary  for  the  steamer  to  have  been  running 

at  the  rate  of  seven  knots  an  hour. 
That  her  helm  was  negligently  mansged. 
That  she  was  liable  for  all  the  damages. 

Benedict,  J.  This  action  is  brought  by  the  owners 
of  the  Bark  Mary  A.  Troop,  to  recover  of  the  steamship 
Pennsylvania,  the  valfte  of  their  bark,  which*  was  sunk 
in  a  <Usastrous  collision,  which  occurred  between  those 
two  vessels,  on  the  George's  Banks.  The  owners  of  the 
bark,  after  setting  forth  in  the  libel  the  facts  attending 
the  accident,  aver  that  the  collision  was  not  caused  by 
any  fault  on  the  part  of  the  bark,  but  was  caused  by  the 
.fault  of  the  steamer,  in  running  at  too  great  speed  in  a 
fog,  and  in  not  keeping  a  proper  lookout,  and  in  not 
changing  her  course,  in  time  to  have  avoided  the  bark 
by  going  under  her  stern  as  she-  could,  and  should  have 
done. 

The  answer  of  the  steamer  avers  that  she  was  pro- 
ceeding at  a  reduced  speed,  only  sufficient  to  keep  her 
proper  course,  with  a  good  lookout;  that  it  was  so 
foggy,  that  a  vessel  could  not  be  seen  more  than  a  length 
oflf ;  that  while  so  proceeding  a  bell  was  heard;  and  im- 
mediately the  bark  hove  in  sight,  too  near  the  steamer 
for  the  steamer  to  avoid  her ;  that  the  engine  of  the 
steamer  was  at  once  stopped  and  backed,  and  the  helm 
ported,  but  that  the  bark  was  g^ing  at  a  speed  of  about 
five  knots  an  hour,  with  her  helm  lashed ;  and  being 
unable  to  port,  came  into  the  steamer,  which  was  then 
nearly  dead  in  the  water. 

It  will  be  observed  in  regard  to  these  pleadings,  that 
there  is  no  averment  on  either  side,  that  the  accident 
was  inevitable.  On  the  contrary,  specific  faults  are  set 
forth,  as  the  sole  cause  of  it.    The  duty  of  the  Court 
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therefore  is  to  determine,  which  of  these  faults  appear 
to  be  proved  by  the  weight  of  the  evidence.  It  will  be 
convenient  to  consider  first,  the  faults  charged  against 
the  bark.  It  is  charged  that  she  was  going  at  the  rate 
of  five  miles  an  hour,  with  her  helm  lashed.  The  proofs 
show  the  bark,  at  the  time  of  the"  collision,  to  have  been 
hove  to,  with  her  helm  lashed  three  quarters  to  port, 
and  under  two  reefed  topsails,  foresail,  fore-topsail  and 
mizzen  staysails,  with  little  or  no  headway  through  the 
water,  drifting  to  leeward  nearly  broadside  to  the 
steamer  as  she  approached.  She  had  the  right  to  lie  to, 
and,  being  without  headway,  with  her  helm  lashed,  it  is 
manifest  that  she  could  make  no  movement  to  avoid  the 
Reamer,  she  was  not  at  anchor,  but  under  way,  and  by 
the  international  navigation  rules  she  was  bound  to  use 
a  fog  horn,  to  announce  her  presence  to  other  vessels. 
Instead  of  a  fog  horn  she  was  using  a  bell,  and  this  is 
also  charged  upon  her,  as  a  fault  which  must  render  her 
responsible  for  the  collision.  But  it  is  obvious,  that  the 
use  of  a  bell  instead  of  a  horn,  on  the  part  of  this  bark, 
could  have  no  effect  to  mislead  or  embarrass  the 
steamer ;  for  the  bell  was  the  proper  signal  to  announce 
the  presence  of  a  vessel  not  in  motion,  and  incapable  of 
getting  out  of  the  way ;  and  such  substantially  was  the 
position  of  the  bark.  Her  slight  drift  would  have  no 
substantial  effect  to  change  her  position,  within  the 
time  that  would  elapse,  after  it  became  possible  for  the 
steamer  to  be  made  aware  of  her  presence,  by  either 
horn  or  bell ;  nor  could  she  within  that  time  acquire  any 
headway.  Her  bell  required  that  she  should  be  con- 
sidered  by  the  steamer,  to  be,  what  she  was  in  effect, 
and  so  affords  the  steamer  no  excuse  for  an  improper 
manoeuvre,  if  she  adopted  one.  But  the  bark  cannot  be 
absolved  from  responsibility  by  reason  of  her  bell,  un- 
less it  also  appear  that  the  sound  of  the  bell  would 
be  heard  as  soon  as  the  sound  of  the  horn.  This  the  proofs 
show,  for  it  is  proved  that  the  bark  had  on  board  a  fog 
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horn,  and  an  unusually  large  bell,  and  that  it  was  judged 
by  those  on  the  bark,  that  the  sound  of  such  a  bell  could 
be  heard  further  than  the  sound  of  a  horn,  whereupon, 
instead  of  using  the  horn,  the  bell  was  rigged  upon  the 
forestay  and  rung  by  a  lanyard  from  its  clapper.  The 
opinion  then  formed  by  those  on  the  bark,  as  to  the 
efficiency  of  the  bell,  is  reiterated  upon  the  stand  by 
the  witnesses  from  the  bark,  and  is  confirmed  by  other 
witnesses,  who  testify  to  the  fact,  that  the  bell  would  be 
heard  farthest,  and  also  by  the  fact  of  the  adoption 
of  the  bell,  in  place  of  the  horn.  Under  such  circum- 
stances, it  is  incredible  that  the  officers  of  this  vessel^ 
loaded*  with  pig  iron,  lying  in  a  dense  fog  where 
steamers  were  known  to  be  passing,  with  their  lives 
depending  upon  the  efficiency  of  their  fog  signal,  and 
with  full  means  of  knowledge,  should  have  selected  the 
least  effective  of  two  signals  in  their  possession.  The 
averment  of  the  answer,  that  the  bell  was  permitted 
to  remain  unrung,  relying  upon  the  motion  of  the  vessel,, 
to  cause  it  to  tinkle  when  she  rolled,  is  not  only  im- 
probable, but  is  disproved  by  the  steamer's  lookout* 
The  description  of  the  sound  of  the  bell,  as  he  heard  it, 
proves  the  bell  to  have  been  struck  by  hand,  as  the 
witnesses  from  the  bark  say  it  was  rung. 

This  testimony  of  the  steamer's  lookout,  in  regard  to 
the  bell  he  heard,  also  disposes  of  the  ingenious  ar- 
gument, which  has  been  made  in  support  of  the  aver- 
ment of  the  answer,  that  the  bark  had  no  lookout,  and 
shows  beyond  controversy,  that  there  waa  a  man  station- 
ed on  the  bark's  forecastle,  where  the  bell  was,  who  was 
doing  all  that  could  be  done ;  namely,  ringing  the  bell* 
The  witnesses  from  the  bark  are  thus  confirmed  in  their 
statements,  as  to  the  lookout,  by  the  witnesses  from  the 
steamer. 

I  have  thus  disposed  of  the  faults  charged  upon  the 
bark,  and  it  remains  to  consider  the  faults  charged  upon 
the  steamer. 
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The  testimony  which  has  been  produced  on  her  be- 
half, taken  in  connection  with  her  answer  on  file,  pre- 
sents some  features  worthy  of  notice. 

In  regard  to  her  wheel,  the  averment  of  the  answer 
is,  that  it  was  ported  when  the  bark  was  seen.  The 
testimony  of  the  second  oflBcer,  who  was  officer  of  the 
watch  and  on  the  bridge,  is,  that  the  wheel  was  put  hard 
a-port,  as  soon  as  the  bark  was  seen,  but  he  does  not  say 
who  gave  the  order,  and  he  leaves  it  to  be  inferred  that 
no  other  order  was  given.  But  the  quartermaster,  who 
was  at  the  wheel,  testifies,  that  he  first  received  from 
the  officer  at  the  con  an  order  to  port,  which  he  obeyed  • 
that  he  next  received  from  the  same  officer  an  order  to 
hard  a-starboard,  which  he  obeyed,  and  next  the  Captain 
ordered  him  to  port,  which  he  did.  This  witness  further 
j»ays  that  another  man,  whose  name  he  gives,  was  with 
him  at  the  wheel,  and  that  when  the  order  "hard  a-star- 
board "  came,  he  called  three  of  the  watch,  who  were 
then  heaving  the  log,  to  help  him  heave  the  wheel, 
and  they  did  so.  Neither  of  these  other  seamen  are 
produced,  and  neither  the  master  nor  the  officer  at  the 
con,  nor  the  second  officer — all  of  whom  gave  their 
testimony  some  .months  after  the  deposition  of  the 
quartermaster  had  been  taken — make  any  denial  of  the 
quartermaster's  statement.  So  specific  a  statement,  by 
the  man  in  charge  of  the  wheel,  demanded  some  ex- 
planation, or  a  more  specific  denial  than  has  here  been 
given.  So  too,  the  condition  of  the  testimony  intro- 
duced by  the  steamer,  in  respect  to  her  speed,  has 
attracted  my  attention.  No  rate  of  speed  is  given  in  the 
answer,  but  it  is  stated  that  the  steamer  was  running  at 
a  reduced  rate,  only  sufficient  to  keep  her  proper  course. 
The  officer  of  the  watch,  whose  duty  it  was  to  know  the 
speed  at  which  the  steamer  was  running  in  such  a  fog, 
makes  no  statement  as  to  the  rate  of  speed,  nor  does  it 
appear  that  he  had  given  any  order  to  the  engineer, 
prior  to  seeing  the  bark.    The  telegraph,  he  says,  was  at 
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''staod  by,"  and  he  simply  says  "we  were  going  at 
reduced  speed,  I  believe."  The  engineer  on  duty  at  the 
engine,  does  not  speak  of  the  rate  of  speed,  nor  does  he 
say  how  he  was  running  the  engine.  The  chief  engineer, 
who  was  not  on  duty,  expresses  no  opinion  as  to  the 
speed  or  the  action  of  the  engine,  but  says  that  the 
pressure  of  steam  was  seventeen  pounds,  ^the  ordinary 
pressure  being  nineteen  to  twenty  pounds.  Neither 
the  officer  at  the  con,  nor  the  boatswain's  mate,  both  of 
whom  were  on  deck  and  on  duty,  allude  to  the  speed. 
The  only  witness  who  does  give  the  rate  is  the  master, 
who  says  that  the  steamer  was  running  at  the  rate  of 
seven  knots  an  hour,  and,  in  answer  to  an  enquiry 
whether,  with  the  wind  and  sea  as  it  was,  he  could  have 
run  the  steamer  safely  at  less  si>eed,  his  answer  is,  ''I 
don't  consider  we  could  have  steered  the  vessel  going 
slower,  i.  e.y  could  not  have  steered  her  straight."  Now 
while,  in  the  absence  of  any  testimony  to  the  contrary — 
or  any  circumstances  which  can  be  considered  as  clearly  . 
inconsistent  with  the  master's  statement,  that  his  speed 
was  seven  knots,  I  consider  that  rate  to  be  proved, 
I  feel  bound  to  say,  that  I  do  not  deem  his  statement  in 
regard  to  his  inability  to  run  safely  at  less  speed,  as 
satisfactory  proof  of  such  inability,  when  taken  in 
connection  with  the  evidence  as  to  the  wind  and  sea, 
and  the  testimony  produced  showing  that  this  steamer 
has  been  known  to  run  and  hold  her  course  at  a  much 
less  rate.  Upon  such  evidence,  I  am  unable  to  bring 
my  mind  to  the  conclusion,  that  it  was  necessary  or 
proper  for  this  steamer  to  be  running  at  a  speed  of 
seven  knots  in  such  a  fog. 

I  am  thus  brought  to  a  decisive  point,  in  the  con- 
sideration of  this  case,  for  it  was  the  clear  duty  of 
this  steamer,  under  the  circumstances  to  reduce  her 
speed  to  the  lowest  point,  consistent  with  steerage  way. 
There  is,  I  am  aware,  a  notion  entertained  by  some 
commai;iders,  that  they  are  justified  in  running  at  full 
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speed  in  fog  at  sea,  upon  the  ground  that  the  time  of 
exposure  to  peril  is  thereby  lessened,  and.  if  a  collision 
does  occur,  the  chance  of  injury  to  the  steamer  is 
diminished.  But  such  a  practice,  if  safer  for  the 
steamers,  is  full  of  danger  to  all  smaller  vessels,  and 
cannot  be*  upheld.  The  maritime  law  imposes  upon  a 
steamer,  running  in  a  thick  fog  at  sea,  the  duty  of  at 
least  slackening  her  speed  to  the  lowest  possible  point, 
consistent  with  steerage  way.  Beyond  this  the  facts  of 
the  present  case  do  not  require  the  rule  to  be  extended ; 
and,  if  the  remark  can  be  permitted  in  view  of  some 
adjudged  cases,  I  may  add  that  it  is  quite  possible  that 
fog  dense  enough  to  render  it  impossible  to  see  a  vessel 
at  any  available  distance,  is  so  constant  a  feature  in 
portions  of  the  Atlantic  voyage,  as  to  make  it  im- 
possible in  some  localities'^  to  act  under  any  more  strin- 
gent rule,  in  regard  to  speed,  than  the  one  I  have  stated. 
That  irule  this  steamer  failed  to  comply  with,  and 
because  of  that  neglect  she  must  be  held  responsible 
for  the  collision  in  question,  which  an  observance  of  the 
rule  would  have  prevented.  In  this  view  of  the  case, 
it  becomes  unnecessary  to  consider  at  length  the  other 
faults,  which  are  charged  upon  the  steamer ;  and  I 
content  myself  with  adding  the  observation  that  the 
negligent  management  of  the  helm  on  the  part  of  the 
steamer,  which  the  evidence  discloses,  tends  to  confirm 
the  opinion  that  she  was  negligently  run.  For  it  is 
quite  clear,  that  if  the  steamer's  helm  had  at  once  been 
hove  hard-a-port,  when  the  bark  was  seen  and  kept 
so,  there  would  have  been  no  collision,  and  it  is  certainly 
probable,  that  the  same  would  have  been  the  case,  if  the 
helm  had  been  hove  hard  a-port,  when  the  bell  of  the 
bark  was  first  heard  ;  instead  of  which  the  helm,  when 
it  was  changed,  was  fii^st  put  a-port,  then  changed  to  hard 
a-starboard,  and  then  again  to  port.  In  accordance 
with  these  views  a  decree  must  be  rendered  condemning 
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the  steamer,  as  in  fault  and  liable  to  pay  the  damages, 
sustained  by  the  loss  of  the  bark. 

For  libellants,  Benedict  &  Benedict. 

For  claimants,  C.  Donokwe  <&  J.  Chetwood. 
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Collision  at  Sea. — Steamers  Crossing. — Lookoitt. — Lights.- 

Impebfeot  Screen. 


The  propeller  B.  was  going  along  the  coast  of  New  Jersey,  heading  south  half 
west,  with  aU  her  lights  set,  but  having  her  side  lights  so  imperfectly  screened, 
that  their  rays  crossed  at  her  stem.  She  saw,  off  her  port  bow,  and  distant 
two  or  three  miles,  the  white  light,  and  afterwards  the  green  light  of  the  steam- 
ship S.  which,  bound  from  Havre  to  New  York,  was  ranolDg  northwest  by 
nortb.  No  material  change  of  course  was  made  by  either  vessel,  till  they 
were  close  together,  when  the  B.  ported,  and  the  S.  starboarded,  and  the  vessels 
came  together,  the  S.  striking  the  B.  abaft  amidships  on  the  port  side,  nearly  at 
right  angles : 

Hddy  That,  in  this  position,  it  was  the  duty  of  the  S.  to  avoid  the  B.,  and  of  the 
B.  to  keep  her  course  as  she  did. 

That  the  burden  was  therefore  on  the  S.  to  show  that  her  omission  to  avoid  the  B. 
arose  firom  some  fault  on  the  part  of  the  B. 

That  the  condition  of  the  screens  on  the  B.  was  faulty. 

That  the  cause  of  the  collision  however,  was  not  that  defect  in  the  screens  of  the 
B.  but  a  negligent  lookout  on  the  S.  by  reason  of  which  the  lights  of  the  B.  were 
not  seen,  till  the  vessels  were  in  close  proximity,  when  the  helm  of  the  S.  was 
starboarded. 

That  the  S.  was  therefore  solely  responsible  for  the  collision. 
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These  were  four  actions  tried  together.  The  first 
was  brougit  by  Jacob  Lorillard,  owner  of  the  steamer 
Brunette,  against  the  steamship  Santiago  de  Ouba,  the 
second  by  Henry  Lyles,  Jr.,  a  shipper  of  cargo  on  board 
the  Brunette,  against  the  Santiago  de  Cuba,  the  third 
by  Edward  Murphy,  also  a  shipper  of  cargo  on  the 
Brunette,  against  the  Santiago  de  Ouba  and  Jacob 
Lorillard,  and  the  fourth  by  The  North  American 
Steamship  Company,  owners  of  the  Santiago  de  Cuba, 
against  Jacob  Lorillard. 

The  actions  arose  out  of  a  collision  which  occurred 
off  Squam  Inlet,  on  the  night  of  February  1st,  1870,  be- 
tween the  steamship  Santiago  de  Cuba,  a  large  steamer, 
of  1,600  tons  burden,  bound  from  Havre  to  New  York, 
and  the  Brunette,  a  propeller  of  200  or  300  tons  burden, 
bound  from  New  York  to  Philadelphia. 

For  the  Brunette,  Man  cfe  Parsons. 

For  the  Santiago  de  Cuba,  T.  E,  StiUman  and,  Beehe^ 
Danohue  &  Cooke. 

Benedict,  J.  These  are  four  cases,  which  have  been 
tried  together,  and  in  which  the  Court  is  called  on  to 
determine  by  whose  neglect  it  was  that  these  two 
steamers  came  together  without  slackening  speed,  on  a 
clear  starlight  night,  in  an  open  sea,  no  other  vessels 
being  near  to  interfere  with  their  movements. 

On  examining  the  testimony  introduced  to  prove  the 
various  faults  which  these  vessels  charge  upon  each 
other,  I  find  little  contradiction  as  to  many  of  the  mate- 
rial facts. 

It  appears  that  the  Brunette,  at  the  time  of  the  col- 
lision, was  bound  on  her  regular  trip  from  New  York  to 
Philadelphia.  From  the  Tavern  Houses,  her  course 
down  the  coast  was  south  half  west,  the  proper  course 
for  that  locality.    She  carried  a  white  light  and  green 
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and  red  side-lights  burning  brightly,  and  her  master  waa 
on  deck  in  charge  of  her  navigation.  The'  night  waa 
clear  starlight,  with  a  fresh  breeze  from  the  northwest, 
under  which,  with  jib  and  spanker,  set,  the  propeller  was 
steaming  at  the  rate  of  nine  or  t«u  knots  an  hour. 

When  about  off  Squam  Inlet,  those  in  charge  of  the 
Brunette  observed  a  white  light  off  her  port  bow,  and 
distant  some  two  or  three  miles.  Soon  after,  a  green 
light  was  discerned,  and  it  became  apparent  that  a 
steamer  was  approaching  the  course  of  the  Brunette, 
and  having  the  propeller  upon  her  starboard  bow.  The 
grcren  light  was  examined  by  the  master  of  the  propeller 
with  his  glass,  and  her  course  then  judged  to  be  north- 
west by  north.  This  proved  to  be  correct.  She  was  the 
Santiago  de  Cuba,  bound  from  Havre  to  New  York,  then 
on  a  course  northwest  by  north,  running  at  a  speed  of 
six  knots  with  all  her  lights  set.  No  material  change  of 
course  was  made  by  either  vessel  until  they  were  close 
upon  each  other,  when  the  Brunette  ported,  and  the  San- 
tiago starboarded,  and  immediately  the  vessels  were  in 
contact,  the  Santiago  striking  the  Brunette  on  her  port 
side,  abaft  midships,  nearly  at  right  angles,  but  standing 
a  little  forward  on  the  Brunette.  The  Brunette  sank 
almost  instantly,  only  part  of  her  crew  saving  their  lives, 
and  the  Santiago  was  seriously  injured. 

These  facts  show  that  the  course  of  the  Santiago  was 
stlch  as  to  impose  upon  her  the  duty  of  avoiding  the 
Brunette,  while  the  duty  of  the  latter  was  to  hold  her 
course,  as  she  did.  The  burden  is,  therefore,  upon  the 
Santiago  to  show,  that  her  omission  to  avoid  the  Brunette 
arose  from  some  fault  on  the  part  of  the  latter.  Several 
faults  are  charged  upon  the  Brunette,  of  which  the  evi- 
dence requires  me  to  consider  here  but  a  single  one,  and 
that  relates  to  her  side-lights.  It  is  conceded  that  the 
propeller  carried  a  white  masthead  light,  and  that  she 
also  had  red  and  green  side-lights  in  her  fore-rigging, 
which  were   burning  brightly;  but  it  appears  that  the 
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side-lights  were  so  screened  as  to  permit  the  rays  to  cross 
at  the  stem.  She  was  a  narrow  vessel,  it  is  true. 
Nevertheless  her  side-lights  were  improperly  screened  if 
they  crossed  at  the  stem,  inasmuch  as  by  this  arrange* 
ment  they  would  show  across  the  bows  immediately 
ahead,  and  the  arc  of  the  three  lights,  which  is  the  arc 
of  doubt,  would  be  rendered  too  broad  to  enable  a  vessel 
approaching  within  a  reasonable  distance,  to  determine 
in  time  the  course  of  the  vessel  from  her  lights. 

It  is  accordingly  claimed,  in  behalf  of  the  Santiago, 
that  the  Brunette  was  seen  off  their  starboard  bow, 
showing  a  green  light,  from  which  those  in  charge  of 
the  Santiago  were  led  to  suppose  that  the  course  of  the 
Brunette  was  south-southeast,  and  as  the  vessels  were 
approaching  with  green  to  green,  the  Santiago  was 
thereby  misled  into  the  belief  that  she  was  not  called  on 
to  alter  her  course.  This  position,  which  is  now  relied 
on  by  the  Santiago  as  the  controlling  feature  of  the  case, 
is  not  very  distinctly  takenin  her  pleadings.  While  the 
averment  that  the  lights  of  the  Brunette  were  not  pro- 
perly set,  is  sufficient  to  permit  proof  of  the  condition 
of  the  screens,  the  general  nature  of  the  averments 
affords  some  ground  for  the  argument  that  so  much 
stress  was  not  intended  to  be  placed  upon  the  defective 
screens,  when  the  pleadings  were  drawn,  as  has  been 
since  done. 

But  I  make  no  point  upon  the  pleadings.  The  diffi- 
culty with  the  position  is,  that  the  evidence  discloses 
the  fact  that  the  side-lights  of  the  propeller,  although 
burning  brightly,  were  not  seen  at  all  by  those  in  charge 
of  the  Santiago  until  the  vessels  were  close  together, 
and  a  collision  imminent.  A  reference  to  the  testimony 
of  the  witnesses  produced  by  the  Santiago  will  make 
this  apparent.  Thus  Cornelius,  who  was  the  officer  in 
charge  of  the  deck  of  the  Santiago,  and  to  whose  testi- 
mony, respecting  what  was  seen  and  done  on  his  own 
vessel,  the  owners  of  the  Santiago  cannot  object,  says 
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that  when  he  saw  the  green  light,  he  ordered  his  wheel 
hard  arstarboard ;  and  his  evidence,  as  well  as  that  of 
the  wheelsman  who  obeyed  the  order,  shows  that  the 
vessels  were  in  contact  by  the  time  the  order  was  exe- 
cuted. He  also  says  that  he  gave  no  signal  whatever  to 
the  engineer  before  the  vessels  struck,  which  tends  to 
show  a  sudden  consciousness  of  the  immediate  presence 
of  an  approaching  vessel. 

If  the  officer  in  charge  of  the  Santiago  had  noticed 
the  Brunette  over  his  starboard  bow  three  miles  oflf,  as 
he  says,  and  upon  a  south-southeast  course,  it  is  not 
probable  that  she  could  have  drawn  so  near  him  as  to 
show  her  hull,  without  causing  him  to  slack  his  speed. 
If,  as  the  wheelsman  and  others  of  the  witnesses  say, 
the  Brunette,  when  seen,  bore  about  north,  and  was  sup- 
posed to  be  on  a  south-southeast  course,  the  fact  that 
she  neared  the  Santiago  at  all  was  sufficient  to  put  the 
officer  of  the  deck  on  his  guard.  The  proximity  of  the 
vessels  to  each  other  is  also  indicated  by  the  evidence 
of  the  wheelsman,  that  when  he  observed  the  Brunette's 
green  light,  the  vessels  were  about  to  cross  courses  im- 
mediately. Further,  the  wheelsman  says  that  he  saw 
the  hull  of  the  Brunette  before  he  received  the  order, 
which  the  officer  of  the  deck  says  he  gave  when  he  saw 
the  green  light.  Of  course,  the  vessels  were  close  to- 
gether when  the  hulls  could  be  seen.  These  statements, 
added  to  the  significant  omission  to  call  out,  from  ei- 
ther of  the  seamen  who  were  forward,  any  testimony 
calculated  to  show  the  distance  run,  or  time  which 
elapsed  after  they  saw  the  Brunette  before  the  collision, 
coupled  with  the  statement  made  in  the  pleadings  of  the 
Santiago,  that  the  green  light  was  seen  when  her  helm 
was  starboarded,  and  about  or  just  before  the  time  the 
Brunette's  helm  was  ported,  at  which  time  the  vessels 
were  within  75  or  100  yards  of  each  other,  constitute  a 
strong  body  of  testimony  adverse  to  the  position  that 
seeing  the  green  light  of  the  Brunette  led  to  the  omission 
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of  any  effort  on  the  part  of  the  Santiago  to  avoid  her. 

The  truth  undoubtedly  is,  that  the  Brunette's  lights  were 

not  discovered  at  all  until  close  at  hand.    This  is  not 

only  shown  by  the  evidence  already  referred  to  in  regard 

to  the  green  light,  but  by  the  conceded  fact  that  the  red 

light  of  the  Brunette  was  not  seen  until  she  was  near 

by.    This  port  light  was  burning  brightly,  and  capable 

of  being  seen  at  a  long  distance.    The  course  of  the 

Brunette  was  such  as  to  display  it  to  the  Santiago,  and 

yet  it  was  not  seen  until  the  last  moment.    An  attempt 

has  been  made  to  account  for  this  circumstance  by  the 

suggestion  that  the  light  was  hid  by  the  jib,  until  opened 

by  the  sharp  sheer  of  the  propeller  at  the  last  moment. 

No  witness  states  that  the  jib  hid  the  light,  which  was 

upon  the  outside  of  the  fore-rigging,  and  I  am  not  able 

to  determine  from  any  evidence  in  the  case  that,  with 

the  wind  northwest,  and  course  south  half  west,   the 

jib  would  hide   the  port  light  from   the    observation 

of  a  vessel  approaching  three  points  on  the  port  bow. 

In  this  connection,  it  is  worthy  of  remark  that  the 

pleadings  of  the  Santiago  aver  that  the  red  light  was 

never  seen,  and  so  the   officer  of  the  deck  testified 

when  first  upon  the  stand,  but  when  recalled  by  the 

Court,  he  said  very  positively  that  the  red  light  was 

seen,  after  he  saw  the  green  light,  and  that  it  was  when 

he  saw  the  green  light  that. he  gave  the  order  to  hard 

a-starboard.    The  wheelsman,  who  does  not  agree  with 

the  officer  as  to  the  number  of  orders  given,  says  that 

seeing  the  red  light  was  the  occasion  of  the  order  hard 

a-starboard. 

These  observations  respecting  the  testimony  of  the 
witnesses  produced  by  the  Santiago  indicate  the  view 
which  I  take  of  this  case.  I  consider  it  beyond  rea- 
sonable doubt  that  the  cause  of  the  collision  was  the 
failure  of  those  in  charge  of  the  Santiago  to  discover  in 
time  the  course  of  the  Brunette. 

The  position  and  course  of  the  Santiago  made  it  in- 


270  SOUTHERN  DISTRICT  OF   NEW  YORK, 

The  Steamship  Santiago  do  Cuba. 


eumbent  on  her  to  keep  the  most  careful  watch  for  ves- 
sels, across  whose  courses  she  was  known  to  be  running. 
The  Brunette  might  have  been  seen  at  a  longdistance,  and 
if  she  had  been,  and  due  attention  had  been  paid  to  her, 
the  impression  stated  in  the  pleadings,  that  she  was 
running  south-southeast,  would  have  been  at  once 
corrected.  For  no  matter  what  lights  she  showed,  being 
seen  about  north — three  points  on  the  starboard  bow, 
her  bearing,  as  she  came  on,  would  in  a  very  short 
distance,  indicate  that  she  was  not  running  to  east  of 
south,  but  to  west  of  south,  a«  she  was  in  fact.  In  that 
locality  a  steamer  approaching  from  the  starboard,  would 
naturally  be  supposed  to  be  upon  a  course  south  by 
west,  and  I  cannot  suppose  that  any  officer  seeing  a 
steamer  two  miles  off  his  starboard  bow,  showing  a 
green  light,  and  which  he  supposed  was  running  south- 
southeast,  would  see  her  draw  in  ahead,  and  close  to 
him,  and  yet  keep  up  his  speed. 

The  evidence  shows  why  the  Santiago  neither 
slackened  speed,  nor  changed  her  qourse.  The  Brunette 
was  not  noticed  until  the  vessels  were  close  together, 
and  there  was  no  time  to  stop,  to  hail  or  to  do  anything 
with  proper  consideration.  I  do  not  therefore  take  time 
to  discuss  other  features  of  this  case,  which  have  pre- 
sented themselves  in  my  study  of  the  evidence,  for  I 
consider  its  controlling  feature  to  be,  the  failure  of 
those  in  charge  of  the  Santiago,  to  discover  the  course 
of  the  Brunette  in  time  to  avoid  her ;  and  I  cannot 
doubt  that  if  as  vigilant  a  watch  for  approaching 
vessels,  had  been  kept  by  the  officer  in  charge  of  the 
Santiago,  as  was  kept  by  the  master  of  the  Brunette, 
and  as  the  position  of  the  Santiago  demanded,  the 
course  of  the  Brunette  would  have  been  discovered,  and 
she  would  have  been  easily  avoided. .  For  this  neglect 
she  must  be  held  to  be  solely  responsible  for  the 
damages  which  resulted. 

In  the  action  of  Edward  0.  Murphy,  libellant,  there- 


JUNE,  1870.  271 


The  Steamboat  City  of  Norwich, 


fore  let  the  libel  against  the  owners  of  the  Brunette 
be  dismissed,  and  a  decree  entered  against  the  Santiago 
de  Cuba. 

In  the  actions  of  Henry  Lyles,  and  of  Jacob  Lorillard, 
let  the  decrees  be  for  the  libellant^  and^in  the  action  of 
the  North  American  Steamship  Company,  let  the  libel 
be  dismissed. 


JUNE,  1870. 

THE  STEAMBOAT  CITY  OP  NOEWIOH. 

Collision. — Carrier. — Limitation  of  Liabiutt  by  Notice — 

Negliosnge. 

Where  a  receipt  ^ven  by  a  common  carrier  for  property  entrusted  to  him,  stated 
that  no  package,  if  lost,  damaged  or  stolen,  should  be  deemed  of  greater  value 
than  $100,  unless  specifically  receipted  for,  and  it  appeared  that  the  property 
in  question  was  lost  by  negligence  of  the  carrier. 

Held,  That  the  limitation  of  liability  was  ineffective,  agaiost  a  loss  arising  from 
negligence,  as  being  against  public  policy. 

This  case  came  up  on  exceptions  to  the  report  of  a 
commissioner,  to  whom  it  was  referred  to  ascertain  the 
libellant's  damages.  The  action  was  by  a  shipper  of 
cargo  on  board  the  steamer,  which  was  sunk  in  a  collision 
with  a  schooner,  occasioned  by  negligence  on  the  part 
of  the  steamer. 

• 

Benedict,  J.  The  only  one  of  the  questions,  sought 
to  be  raised  by  the  exceptions  in  this  cause,  which 
is  now  open  in  the  Court,  is,  whether  the  portion  of  the 
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receipt,  given  by  the  carrier  upon  the  shipment  of  the 
goods  lost,  and  put  in  evidence  by  the  libellants,  which, 
states  ''no  package,  if  lost,  damaged  or  stolen,  to  be 
deemed  of  greater  value  than  $100,  unless  specifically 
receipted  for  at  a  greater  valuation,  can  be  effective 
to  limit  the  amount  of  the  recovery  in  this  action. 

My  opinion  is  that  the  words  referred  to,  cannot  be 
effective  to  limit  the  recovery  of  the  libellants,  in  a  case 
like  this.  It  has  been  decided,  that  the  loss  of  these 
goods  arose  firom  actual  negligence  on  the  part  of  the 
carriers,  and  the  reasons,  which  lead  to  the  determination 
that  the  receipt  is  not  effective  to  exempt  from  liability 
caused  by  actual  negligence,  apply  to  the  portion  of  the 
receipt  in  question,  as  well  as  to  any  other  part.  To 
permit  caniers  to  fiix  a  limitation  to  the  amount  of  their 
liabilities  for  their  own  negligence,  is,  in  effect,  to  permit 
them  to  exempt  themselves  from  such  liability.  Every 
consideration  of  public  policy,  which  applies  in  the  one 
case,  seems  equally  applicable  in  the  other. 

The  exceptions  must  therefore  be  overruled,  and  the 
report  confirmed. 


JULY,  1870. 

THE  STEAMSHIP  IDAHO. 

Stating  Proceedings. — Intervention  of  Third  Party. — Vxxatioub 

Proceedings. — Power  of  the  Court. 

A  quantity  of  cotton  was  shipped  on  board  the  steamship  Idaho,  bound  for  Liyer- 
pool,  by  M.,  Yfho  received  a  bill  of  lading  therefor,  in  the  ordinary  form,  dated 
May  4th,  1869.    On  the  same  day  an  action  of  replevin  was  commenced  by 
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P.,  against  the  master  of  the  steamship,  to  recover  the  cotton  as  his  property. 
In  that  action,  the  cotton  was  seized  by  the  sheriff,  and  was  by  him  nominally 
deliyered  to  P.,  the  plaintiff,  but  was  not  taken  from  the  steamship,  and, 
by  agreement  between  P.  and  the  owners  of  the  steamship,  it  was  carried 
forward  to  Liverpool,  and  there  delivered  to  the  ogent  of  P.,  who  had  agreed  to 
indemnify  the  steamship  against  any  liability  by  reason  of  such  carriage 
and  delivery  to  him.  M.  having  assigned  his  bill  of  lading  to  H.  ifc  Co.,  a 
libel  was  ffled  in  this  Court,  on  the  9th  of  Jane,  1869,  by  them,  against  the 
steamship,  to  recover  the  value  of  the  cotton  not  delivered  according  to 
the  bill  of  lading.  On  the  19th  of  Jane  an  action  was  commenced  in  the  Court 
of  Exchequer,  in  Liverpool,  by  F.,  the  agent  of  H.  <fe  Co.,  against  the  owners 
of  the  steamship,  to  recover  damages  for  the  non-delivery  of  the  cotton 
under  the  bill  of  lading.  After  the  filing  of  the  libel  in  this  Court,  H.  <fe  Co. 
were  made  parties  defendants  in  the  replevin  suit  on  their  own  application. 
The  answer  of  the  claimants,  in  the  suit  in  this  Court,  set  up  the  title  of  P. 
to  the  cotton  as  a  defense  against  the  claim  of  H.  <fe  Co. 

In  this  position  of  afiiedrs  P.  applied  to  this  Court,  on  petition,  praying  to  be 
admitted  to  defend  in  this  action,  and  that  the  libellants  be  required  to 
litigate  with  him  their  title  to  the  cotton,  or,  if  they  would  not  stipulate 
to  do  so,  that  their  further  proceedings  in  the  suit,  in  the  English  Exchequer, 
be  enjMned.  The  owners  of  the  steamship  also  applied  for  a  stay  of  pro- 
ceedings in  this  cause,  unless  the  libellants  should  elect  to  stay  proceedings 
in  the  two  other  actions,  and  to  proceed  herein. 

Meld,  That  the  interest  of  P.  in  this  suit  arose  solely  from  his  having  agreed 
to  indemnify  the  claimants  against  the  result  of  the  litigation;  and  that 
that  circumstance  was  not  sufficient  to  give  hun  the  right  to  intervene  in 
the  action. 

That  his  application  for  a  stay  of  proceedings  in  this  action  must  be  rejected 
for  the  reason  that  he  was  not  a  party  to  the  suit,  and  did  not  pretend  that 
there  was  any  collusive  use  by  the  parties  of  the  process  of  the  Court  to 
deprive  him  of  any  substantial  right. 

That  it  is  competent  for  a  Court  of  Admiralty  to  stay  proceedings,  in  any  • 
case  before  it,  to  prevent  injustice :  that  no  reason  was  apparent  why  the 
trouble  and  expense  of  the  three  litigations,  each  involving  the  title  to  the 
same  property,  should  be  cast  upon  the  owners  of  the  ship ;  and  that,  on 
the  application  of  the  clumants,  proceedings  ,in  this  cause  should,  therefore,  be 
stayed,  unless  the  libellants  should  elect  to  stay  proceedings  in  the  other  cases. 

Benedict  J.  This  case  comes  before  the  Court,  upon 
a  petition  filed  by  one  W.  J.  Porter,  and  also  upon  a 
motion  by  The  Liverpool  and  Great  Western  Steam  Co., 
who  are  the  claimants  in  this  action.  The  action  is 
brought  by  the  owners  and  holders  of  a  bill  of  lading 
of  certain  bales  of  cotton,  to  recover  of  the  steamship 
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Idaho  the  value  thereof,  by  reason  of  the  failure  of  the 
steamship  to  deliver  the  same  according  to  the  terms 
of  the  bill  of  lading. 

The  averments  of  the  facts  attending  the  shipment 
and  delivery  of  this  merchandise  are  as  follows  : 

The  cotton  was  shipped  on  the  steamship,  in  New 
York,  by  one  Thomas  W.  Mann,  to  whom  a  bill  of 
lading,  in  ordinary  form,  was  issued,  providing  for  a 
delivery  to  him  or  his  assigns  in  Liverpool,  and  bear- 
ing date  May  4th,  1869.  On  the  same  day  an  action 
in  the  nature  of  replevin,  for  this  same  cotton,  was 
commenced  against  the  master  of  the  steamship  by  W. 
J.  Porter,  who  demanded  the  cotton  as  his  property. 

In  that  action,  according  to  the  mode  of  procedure 
in  such  suits,  the  cotton  was  seized  by  the  sheriff,  and, 
the  plaintiff  having  given  an  undertaking  to  indemnify 
the  sheriff,  the  cotton  was  delivered  to  him.  It  seems, 
however,  that  in  point  of  fact,  the  cotton  was  not  dis- 
turbed in  the  steamer,  but,  after  it  was  in  form  delivered 
by  the  sheriff  to  Porter,  the  plaintiff  in  replevin,  the 
owners  of  the  steamship  and  Porter  agreed  for  its  car- 
riage to  Liverpool,  and  delivery  there  to  the  order  of 
Porter.  The  cotton,  therefore,  went  forward  in  the 
steamship,  and  upon  her  arrival  in  Liverpool,  it  was 
so  delivered  to  Porter  or  his  agent.  Porter  having  agreed 
'to  indemnify  the  steamship  against  any  liability  by 
reason  of  such  carriage  and  delivery  to  him.  The  bill 
of  lading  of  the  cotton,  which  had  been  issued  to 
Thomas  W.  Mann,  the  original  shipper,  and  assigned 
to  Henry  Hentz  &  Co.,  being  thus  unperformed,  Hentz 
&  Co.,  on  the  9th  of  June,  1869,  filed  their  libel  in 
this  Oourt  against  the  steamship,  to  recover  the  value 
of  the  cotton  not  delivered  according  to  the  bill  of 
lading,  and  on  the  19th  of  June,  James  Pinlay  &  Co., 
of  Liverpool,  also  commenced  a  suit,  in  the  Oourt  of 
Exchequer,  Liverpool,  against  the  owners  of  the  steam- 
ship, claiming  to  be  entitled  to  the  cotton  as  endorsees 
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of  the  bill  of  lading  issued  to  Mana,  and  that  the 
owners  of  the  steamship  were  liable  to  them  for  its  non- 
delivery. 

There  are  now  pending,  therefore,  three  actions  for 
this  same  cotton — ^a  replevin  suit  by  Porter  against  the 
master  in  the  Supreme  Court  of  New  York,  a  common 
law  suit  in  the  Exchequer  by  Finlay  &  Co,,  against  the 
owners,  and  this  action  in  rem  against  the  vessel  by 
Hentz  &  Oo.  In  addition  to  these  proceedings  it  ap- 
pears that,  after  the  filing  of  their  libel  in  this  Oourt,  , 
the  libellants,  as  permitted  by  the  laws  of  New  York, 
presented  a  petition  in  the  replevin  suit  to  be  allowed  to 
litigate  with  Porter  in  that  action,  the  question  of 
ownership  of  the  cotton,  and  thereupon  they  were  made 
parties  defendant  in  that  suit,  which  is  now  pending. 

Furthermore,  the  claimants  in  this  action  having, 
in  their  answer  to  the  libel  of  Hentz  &  Oo.,  simply 
set  up  in  defense  the  taking  of  the  property  by  the 
sheriff  in  Porter's  replevin  suit,  subsequently  applied 
for  leave  to  amend,  by  setting  up  in  defense  the  title 
of  Porter  as  against  the  title  of  Hentz  &  Go.,  and  of 
Mann,  the  shipper  of  the  cotton.  This  motion  was 
opposed  by  Hentz  &  Oo.,  on  the  ground  that  the  claim- 
ants could  not  set  up  title  in  a  third  party,  to  defeat 
an  action  on  their  bill  of  lading ;  but  an  order  was  made, 
permitting  the  amendment,  without  prejudice  to  the 
question  raised  by  the  libellants,  and  subject  to  the  final 
decree  of  the  Oourt  upon  the  validity  of  such  defense. 
The  course  of  procedure  has  therefore  been  such 
that  it  may  result,  in  case  of  a  decision  in  this  action 
that  the  title  of  the  shippers  of  the  cotton  be  here 
litigated  by  the  claimants  of  the  ship,  that  Porter,  by 
reason  of  his  undertaking  of  indemnity,  will  be  com- 
pelled to  pay  to  the  owners  of  the  ship  the  value 
of  the  cotton,  notwithstanding  he  should  be  adjudged  in 
the  replevin  suit  to  be  the  true  owner  of  it. 

In  this  posture  of  affairs  Porter  presents  his  petition 
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to  this  Oourt,  and  prays  to  be  admitted  to  defend  in 
this  action  against  the  vessel,  and  that  the  libellanta 
maybe  required  to  litigate  with  him  herein  their  alleged 
title  to  this  cotton,  or  if  they  shall  not  stipulate  to 
do  so,  that  their  further  proceedings  in  the  suit  in  the 
.  English  Exchequer,  which  it  appears  is  brought  by 
agents  of  the  libellants  for  their  benefit,  be  also  enjoined. 
The  owners  of  the  steiamship,  who  are  claimants  in 
this  action,  also  come  before  the  Gourt,  and  move 
that  proceedings  in  this  cause  be  stayed,  unless  the 
libellant  elect  to  proceed  herein,  and  to  suspend  the^ 
proceedings  in  the  two  other  actions* 

I  proceed  first  to  dispose  of  the  application  made 
by  Porter,  the  petitioner.  His  request  to  be  made  a 
party,  cannot  be  granted.  He  makes  no  claim  to  a- 
lien  upon  the  steamer,  nor  does  he  pretend  to  any 
right,  title,  or  interest  therein,  and  moreover  the  steamer 
has  been  bonded  by  her  owners,  and  of  course  she  re- 
mains subject  tb  all  other  liens  except  that  of  the  libel- 
lants. The  interest  of  Porter  in  this  litigation,  in  this 
Court,  therefore,  arises  solely  from  the  circumstance, 
that  he  has  seen  fit  to  indemnify  the  claimants  against 
the  result  of  that  litigation,  but  that  circumstance  is 
not  sufficient  to  give  him  the  right  to  intervene  in  an 
action,  in  rem^  like  the  present. 

I  am  aware  that  in  the  English  Admiralty  the  old 
rule,  in  regard  to  intervention  in  suits  in  rem,  has  been 
relaxed,  (See  The  Begina  del  Mare,  Br.  <&  L.  315 ;  The 
Innisfallen,  16  L.  T.  B.p.71;  W.  <&  Bra.  Ad.  p.  200) ; 
but  I  find  no  case  in  the  English  Admiralty  which 
affords  authority  for  an  intervention  by  a  party  situated 
like  this  petitioner.  The  cases  in  this  country  seem 
to  be  clearly  adverse  to  such  a  claim.  (The  Packet,  3 
Masony  258.  The  Boston,  1  Sum.  328 ;  U.  S.  v.  422  casks 
of  wine,  1  Pet.  349.)  My  opinion  therefore,  is,  that  the 
application  of  Porter  to  be  permitted  to  defend  in  thia 
action  must  be  denied. 
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It  follows,  also,  that  his  motion  for  a  stay  of  the 
proceedings  in  this  action  must  be  rejected,  for  the 
reason  that  he  is  not  a  party  to  the  suit,  nor  does  he 
pretend  to  any  collusive  use,  by  the  libellants  or  the 
claimants,  of  the  process  of  this  Court,  in  order  thereby 
to  deprive  him  of  any  substantial  right. 

There  remains  to  consider  the  application  on  the 
part  of  the  claimants  for  a  stay  of  proceedings  in  this 
action,  unless  the  libellants  shall  elect  to  proceed  here, 
and  to  stay  their  proceedings  in  the  two  other  actions. 

In  regard  to  such  an  application,  it  must  be  said,  that 
it  is  unquestionably  competent  for  a  Court  of  Admir- 
alty to  stay  the  proceedings  in  any  case  before  it, 
when  the  circumstances  are  such  that  injustice  will 
result  from  proceeding,  which  the  stay  will  prevent — 
and  it  will  always  discountenance  vexatious  and  unnec- 
essary litigation.  The  facts  appearing  here  seem  to 
me  to  present  a  case  of  unnecessary  suits,  some  of 
which  ought  not  to  proceed. 

As  to  suspending  the  replevin  suit,  it  is  said,  that  it 
is  brought,  by  Porter,  and  not  by  these  libellants,  and 
it  would  not  be  just  to  compel  parties,  holding  a  bill 
of  lading,  to  forego  their  remedy  in  a  maritime  Court 
against  the  vessel,  and  resort  to  a  Court  of  Common 
Law,  because  a  third  party  has  seen  fit  to  sue  the  master 
for  their  goods  at  common  law. 

The  answer  is,  that  the  defendants,  by  making  them- 
selves parties  to  the  replevin  suit,  have  become  actors 
therein,  and  inasmuch  as  Porter  tenders  to  the  claimants 
a  stay  of  the  replevin  suit,  on  his  part,  until  the  de- 
termination of  this  suit,  the  libellants  are,  in  fact,  the 
parties  pressing  that  suit.  They  are  in  substance,  then, 
fining  the  master  for  a  delivery  of  this  cotton  in  New 
York,  and  are  also  suing  the  vessel  here  for  not  deliver- 
ing it  in  Liverpool,  and  by  their  agents  in  Liverpool,  are 
fining  the  owners  there  also  for  not  delivering  it  there. 

I  see  no  reason  why  the  trouble  and  expense  of  these 
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three  litigations,  in  these  Courts,  should  be  cast  upon  the 
owners  of  this  ship*  In  cases  somewhat  similar  in  priii- 
ciple,  both  Dr.  Lushington  and  Sir  B.  Phillimore  have 
held  that  the  proceeding,  in  rem^  would  be  suspended, 
or  the  party  put  to  his  election  as  to  which  Court  he 
would  have  recourse  to,  and  such  appears  to  me  to  be 
my  duty  here.  The  claimants,  may,  therefore,  take  an 
order  directing  that  further  proceedings  in  this  cause 
be  suspended,  unless  the  libellants  elect  to  proceed 
here,  and  to  consent  to  a  stay  of  proceedings  in  the  two 
other  suits* 
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HENRY  FOX  AND  JOHN  S.  LANE  v.  HUBERT 
B.  HOLT  AND  THE  MIDDLESEX  QUARRY  CO. 

Powers  of  Master. — Discharge. — Sailing  on  Shares. — Liability 
OP  Owners  for  his  Contracts. — Freight. — Delivery  of  Cargc 
— Supplies. — ^Mortgagb. — Bill  of  Lading. 

Where  a  corporation,  owning  fifteen  sixteenths  of  a  yessel,  voted  to  discharge  the 
master  of  her  "  unless  he  pays  $200,  on  what  he  now  owes  this  company,"  but 
the  master  still  remained  in  actual  possession  of  the  vessel,  which  was  then 
absent  from  her  home  port,  and  on  her  return  he  was  actually  displaced : 

Held,  That,  till  such  actual  displacement,  he  must  be  deemed  to  have  been 
master  of  the  vessel. 

Where  the  vessel  had  been  employed  in  carrying  stone  from  Connecticut  to  port 
out  of  that  State,  and  had  been  accustomed  to  take  return  cargoes,  for 
which  the  master  had  been  accustomed  to  execute  contracts  of  affireightment, 
and  this  practice  was  known  to  the  owners ; 


JULY,  1870.  279 


Fox  V,  Holt. 


MM,  That  the  vessel  was  a  general  freighting  vessel  as  to  these  return  cargoes, 
and,  as  to  them,  the  master  must  be  deemed  clothed  with  the  ordinary  powers 
of  masters  of  g^eneral  freighting  vessels. 

Where  a  master  described  himself  as  such  in  the  body  of  a  bill  of  lading 
and  signed  it  with  his  own  name : 

BiM,  That  the  fact,  that  he  did  not  add  the  word  "  master,"  after  his  signature, 
was  of  no  importance. 

Where  the  master  of  a  vessel,  who  was  also  part  owner,  was  sailing  her  on 
shares,  in  an  employment  as  above  stated,  and  took  a  cargo  of  stone  to  New 
York,  and  went  up  the  Hudson  river  for  a  cargo,  and  the  vessel  was  there 
frozen  in,  and  the  master,  leaving  her  with  the  mate  as  ship-keeper,  returned 
to  his  home  at  Deep  River,  Conn.,  and,  while  there,  agreed  with  residents  oT 
Deep  River,  to  bring  a  load  of  coal  for  tbem,  from  Rondout  to  Deep  River ;  and 
in  the  spring  he  received  the  coal  on  board,  signed  a  bill  of  lading  for  it 
and  sailed  for  Deep  River,  and,  on  his  arrival  there,  was  displaced  from  the 
command  of  the  vessel,  and  another  nuster  put  in  charge,  who  offered  to 
deliver  the  coal  to  the  consignees,  if  they  would  pay  the  freight,  and  they 
refused  to  pay  the  freight,  but  offered  to  give  security  to  pay  it  "  if  they  were 
liable,*  and  thereafter  all  the  coal  was  delivered  to  the  consignees  except 
thirty-seven  tons,  which  was  retained  on  board,  and  with  which  the  vessel 
sailed  to  Portland,  and  landed  it  there,  giving  notice  to  the  consignees,  that 
it  was  at  their  disposal  whenever  the  freight  should  be  paid ;  and  the  con- 
signees filed  a  lil)el  against  the  owners  of  the  vessel,  for  their  refusal  to 
deliver  it;  and  it  appeared  that,  when  the  vessel  arrived  at  Deep  River, 
the  master  was  indebted  to  the  consignees  for  supplies,  some  of  wluch  had 
been  furnished  to  the  vessel,  some  to  the  master's  fietmily,  and  some  to  the 
family  of  the  mate,  on  the  master's  order : 

ffeldj  That  the  master  could  bind  the  owners,  by  taking  the  coal  on  board,  and 
signing  the  bill  of  lading. 

That  the  owners  of  the  schooner  generally  were  not  liable  to  the  libellants  for 
any  of  the  indebtedness  of  the  master  to  them,  except  for  that  portion  which 
was  for  implements  for  necessary  and  permanent  use  on  board  the  vessel 

That  the  owners  were  justified  in  detaining  part  of  the  cargo  till  the  freight  was 
paid ;  but  that  they  should  have  seen  to  it,  that  they  retained  no  more  than 
was  necessary. 

That,  as  the  value  of  the  thirty-seven  tons,  retained,  exceeded  the  amount  of  the 
freight,  the  respondents  were  liable  to  the  consignees  for  the  excess,  together 
with  the  amount  for  which  they  were  indebted  to  the  libellants  for  supplies 
furnished  to  the  vessel,  directly. 

That,  as  the  master  had  agreed  to  deliver  this  coal  to  the  libellants,  at  a  stipulated 
freight  of  $2  a  ton,  in  discharge  of  the  debt  due  from  him  to  them,  part 
of  which  they  could  not  have  recovered  in  a  suit  in  admiralty  against  him, 
as  it  did  not  rest  on  a  maritime  contract,  and  he  had  received  the  cargo  under 
that  contract,  he  became  bound  |o  its  performance,  and  was  personally  liable 
for  its  fiiilure,  and  a  decree  must  be  rendered  against  him,  for  the  amount  of 
the  debt. 
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It  is  the  duty  of  a  shipmaster,  where  a  consi^ee  refuses  to  pay  the  freight,  to 
land  the  goods  and  store  them  with  some  competent  third  party,  sabject  to  the 
consignee's  order  on  payment  of  the  freights  If  there  is  no  sach  competent 
party  at  the  port  of  discharge,  the  master  should  probably  land  the  goods  at 
the  nearest^rt,  where  such  competent  party  can  be  found.  But  he  must  act 
prudently  and  in  good  faith,  in  view  of  all  the  circumstances. 

^^      • 

Shipmak,  J.  This  was  a  libel  in  personam  against 
the  respondent  Holt,  as  master,  and  both  the  respond- 
ents, as  owners  of  the  schooner  Daniel  Bussell,  a  do- 
mestic vessel,  belonging  to  Portland,  in  the  State  of 
Connecticut,  within  the  collection  district  of  Middle- 
town,  and  registered  at  the  latter  port.  The  suit  is  to 
recover  damages  for  the  breach  of  a  contract  of  affreight- 
ment, in  the  failure  to  deliver  a  part  of  a  cargo  of  coal 
shipped  at  Bondout,  in  the  State  of  New  York,  and  to 
be  delivered  at  Deep  Eiver,  in  the  State  of  Oonnecticut. 
The  amount  in  controversy  is  not  large,  but  the  princi- 
ples involved  are  of  interest  to  persons  owning,  naviga- 
ting, and  dealing  with  domestic  vessels  employed  in  the 
coasting  trade.  As  the  facts  in  the  case  are  peculiar, 
a  somewhat  extended  statement  of  them  may  be  useful. 

The  Daniel  Eussell  is  one  of  a  number  of  vessels 
owned  in  great  part  by  the  Middlesex  Quarry  Company, 
a  corporation  located  at  Portland,  and  engaged  in  quar- 
rying stone,  and  delivering  the  same  at  various  ports 
beyond  the  limits  of  this  State.  The  Quarry  Company 
own  fifteen-sixteenths  of  this  schooner,  and,  on  the  10th 
of  March,  1865,  Holt  became  the  owner  of  one-sixteenth, 
by  bill  of  sale  from  one  White.  On  the  same  day  a  new 
enrollment  was  taken  out  of  the  collector's  office  at 
Middletown,  in  which  Holt  is  described  as  master.  He 
took  charge  of  her  as  such,  and  the  answer  admits  that 
he  continued  as  master  down  to  about  the  30th  of  Janu- 
ary, 1868.  The  bill  of  lading  of  the  cargo  was  signed  by 
him  on  the  31st  of  March,  1868.  The  Quarry  Company 
deny  that  he  was  master  at  th6  latter  date,  and  also  that 
he  signed  the  bill  of  lading  aslnaster.    On  the  facts  be- 
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fore  the  Oonrt,  he  must  be  deemed  master  on  the  day 
the  bill  of  lading  was  signed.  He  had  been  msl!ster  for 
several  years  preceding  this  contract.  **  Being  once 
master,  he  most  be  deemed  still  to  hold  that  character, 
until  some  overt  act  or  declaration  of  the  owners  dis- 
placed him  from  that  station."  (The  Schooner  Tribune, 
3  Sum.  144, 149.)  He  is  described  in  the  enrollment  as 
master.  "The  enrollment  is  evidence  of  what  it  de- 
clares at  the  time  it  was  made,  and  it  may  be  presumed 
that  the  same  facts  exist  until  a  change  is  shown." 
(Jordan  v.  Young,  37  Mainey  276,  280.)  Of  course,  nei- 
ther the  fact  that  a  person  was  master  at  a  particular 
time,  nor  that  he  is  so  described  in  the  enrollment,  or 
any  other  of  the  ship's  papers,  is  conclusive  evidence 
that  he  was  so  at  any  subsequent  date,  however  little 
remote.  If  he  was  afterwards  displaced,  the  fskct  can 
be  shown.  In  order  to  effectually  displace  him,  so  that 
he  can  no  longer  bind  the  vessel  or  owners,  it  is  not 
necessary  that  his  formal  discharge  should  come  tb  the 
actual  knowledge  of  others.  If  he  is  legally  deprived  of 
his  command,  and  disconnected  from  the  ship,  that  de- 
termines his  authority.  If  he  is  legally  discharged,  but 
in  fact  continues  in  command,  he  is  a  mere  usurper,  and 
all  persons  having  knowledge  of  his  discharge  are  bound 
by  it,  and  can  make  no  contract  with  him  binding  on  the 
ship  or  owners.  But  there  is  no  evidence,  in  this  case, 
that  Holt  was  discharged  from  the  command  of  the 
Daniel  Bussell  prior  to  his  receiving  this  cargo  on  board, 
under  this  bill  of  lading.  It  is  true,  the  Quarry  Oompany 
have  proved  the  following  vote,  passed  by  them  March 
10th,  1868:  "Voted,  to  discharge  H.  B.  Holt  from  the 
captaincy  of  schooner  Daniel  Bussell,  unless  he  pays 
$200  on  what  he  now  owes  this  company."  But  this 
vote  is  both  conditional  and  vague.  It  was  not  a  dis- 
charge, but  a  mere  threat  that  he  would  be  discharged, 
unless  he  should  pay  two  hundred  dollars  on  his  indebt- 
edness. When  he  was  to  pay  that  amount,  in  order  to  save 
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his  place,  the  vote  does  not  specify.  This  vote  was  never 
commanicated  to  these  libellants,  or  at  least,  not  till  this 
cargo  was  received  on  board  the  schooner  at  Bondout* 
There  was  a  correspondence  between  Holt  and  the  Quarry 
company's  agent,  about  the  sabject  matter  of  this  vote, 
but  there  was  no  overt  act,  or  declaration  to  the  world, 
by  either,  which  could  bind  third  parties.  Indeed,  the 
only  material  fact  proved,  bearing  on  this  point,  is  this 
conditional  discharge,  until  the  schooner  had  arrived 
at  her  port  of  destination  with  the  coal  on  board,  when, 
before  the  delivery  of  any  part  of  it.  Holt  was  dis- 
charged absolutely,  and  displaced  from  his  station. 
Until  this  latter  act,  he  must  be  deemed  to  have  been 
master. 

The  objection  that  he  did  not  sign  the  bill  of  lading, 
as  master,  is  untenable.  He  described  himself,  in  the 
body  of  the  instrument,  as  master,  and  signed  the  same 
with  his  own  name.  The  fact  that  he  did  not  add  the 
word  ** master"  to  his  signature  is  of  no  importance. 
If  he  was  in  fact  master,  with  the  authority  to  contract 
for  the  delivery  of  the  cargo,  and  the  latter  was  laden 
on  board,  the  vessel  and  owners  would  be  liable  in  case 
of  a  breach  of  the  agreement,  even  had  there  been 
no  bill  of  lading  signed.  **  It  is  the  fact,  that  the  goods 
are  shipped,  and  not  the  written  acknowledgment  of  it — 
the  obligation  to  carry  them  safely,  and  not  the  written 
contract,  that  create  the  liability  and  fix  the  jurisdiction 
of  the  Court."  {Benedict's  Adm.^  sec.  286 ;  The  Peytona,  2 
CurtiSj  C.  C.  21.)  Of  course,  I  am  here  speaking 
of  the  contract,  in  its  ordinary  legal  aspect,  to  carry  and 
deliver  this  cargo  laden  on  board,  and  not  the  peculiar 
agreement  in  relation  to  the  mode  of  payment,  which 
the  libellants  rely  on  to  support  the  main  feature  of 
their  claim.  The  cargo  was  in  fact  laden  on  board, 
the  voyage  performed,  and  a  portion  of  it  actually 
delivered.  The  question  whether  the  owners  are  liable  for 
the  non-delivery  of  the  remainder,  would  be  the  same, 
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if  there  had  been  no  bill  of  lading  at  all.  The  pertinent 
enquiry  here  is,  not  what  was  the  form  of  the  bill  of 
lading,  but  whether  Holt  was  master  of  the  vessel, 
and  thus  had  the  authority  to  receive  the  coal  on  board, 
and  bind  the  vessel  and  owners  to  transport  and  deliver 
it. 

I  now  come  to  the  more  important  part  of  this  con- 
troversy, in  reference  to  which,  a  detail  of  the  facts  is 
necessary,  in  order  to  properly  present  the  questions 
which  arise.  The  primary  business  of  this  schooner 
was  transporting  stone  from  Portland,  to  ports  out  of 
this  State.  In  addition  to  this,  she  was,  unless  ordered 
home  light  by  the  agent  of  the  Quarry  Company,  accus- 
tomed to  take  return  cargoes,  and  deliver  them  at  other 
ports.  These  return  cargoes  were  not  always  taken 
from  the  ports,  at  which  the  stone  was  delivered,  but 
often  from  other  places.  The  port  of  delivery  of  a 
return  cargo  was  not  often,  or  at  least  not  always, 
on  the  direct  route  of  the  voyage  home,  and,  of  course, 
a  deviation  from  that  route  was  sometimes  made.  The 
master  had  been  accustomed  to  make  and  execute 
contracts  of  affreightment  for  these  return  voyages. 
His  last  trip  down,  before  the  close  of  navigation  on 
Connecticut  river,  was  from  Portland  to  New  York. 
He  delivered  his  cargo  of  stone  at  the  latter  place, 
and  not  being  ordered  home  light,  went  a  short  distance 
up  the  Hudson  river,  to  Cold  Spring,  after  a  load  of 
iron,  to  be  taken  to  Fall  Biver,  in  Massachusetts.  The 
cold  weather  caught  the  schooner  at  Cold  Spring,  where 
she  was  frozen  in,  and  laid  up  for  the  winter,  or  till 
she  should  be  released  by  a  thaw.  The  mate  was  left 
in  charge  as  shipkeeper,  and  the  captain  returned  kome 
to  Deep  Eiver  in  this  State,  where  he  and  the  libellants 
reside,  and  remained  there  through  the  winter. 

The  practice  of  the  captain,  to  take  return  cargoes 
in  the  manner  stated,  was  well  known  to  the  agent 
of  the  Quarry  Company.    He  testified  on  the  hearing. 
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that  Capt.  Holt  had  taken  the  schooner  up  the  Hudson 
river,  in  the  summer  of  1867,  for  freight.  It  is  true,  he 
added,  that  it  was  stupid  for  him  to  take  her 'there, 
at  the  time  he  did,  in  December  of  that  year.  But 
that  error  in  judgment  could  in  no  way  affect  third 
parties,  dealing  with  the  schooner  through  the  master. 
That  was  a  question  between  the  master  and  owners 
alone.  This  practice  of  the  master,  to  take  return 
cargoes  in  the  manner  already  stated,  permitted  as  it  was 
by  the  owners,  made  this  schooner  a  general  freighting 
vessel,  so  far  as  these  return  freights  are  concerned,  and, 
as  to  them,  the  master,  in  judgment  of  law,  must  be 
deemed  clothed  with  the  ordinary  powers  of  masters 
of  general  freighting  vessels.  Ko  private  instructions 
from  the  Quarry  Company  to  him,  could  abridge  these 
powers,  so  far  as  third  persons,  without  notice,  are 
<5oncemed. 

While  the  vessel  was  thus  frozen  in,  at  Cold  Spring, 
and  the  master  was  at  home,  at  Deep  Biver,  sometime 
during  the  latter  part  of  the  winter,  he  agreed  with  the 
Ubellants  to  bring  the  load  of  coal  in  question  from 
Bondout  to  Deep  Biver,  provided  he  could  get  released 
from  his  Fall  Biver  engagement.  On  the  31st  of  March, 
1868,  at  Bondout,  and  while  in  the  actual  possession 
and  command  of  the  vessel,  he  received  the  coal  on 
board,  signed  the  bill  of  lading,  and  sailed  for  Deep 
Biver,  where  he  arrived  on  or  about  the  6th  of  April. 
While  at  the  latter  place,  and  before  any  part  of  the 
cargo  was  delivered,  he  was,  as  already  stated,  displaced 
from  the  command  of  the  vessel,  by  the  Quarry  Com- 
pany, and  another  master  put  in  charge.  The  latter 
offered  to  deliver  the  coal  to  the  libellants,  provided 
they  would  pay  the  freight.  The  libellants  declined 
to  pay  the  freight,  but  offered  to  give  security  to  pay, 
if  they  were  liable.  Of  the  peculiar  character  of  this 
offer  of  security,  I  shall  have  occasion  to  remark  here- 
after.   The  master,  acting  under  the  direction  of  the 
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Qaany  Oompany,  declined  to  accept  it.  Then  com- 
menced a  correspondence,  and  a  series  of  mancBUvres 
by  the  parties,  which  need  not  be  detailed  here,  as  they 
are  of  no  importance  in  settling  the  legal  questions 
in  this  case.  The  libellants  continued  to  demand  the 
coal,  and  finally,  on  or  about  the  20th  of  April,  the 
master  delivered,  and  the  libellants  received,  all  the 
cargo  except  thirty- seven  tons,  which  he  declined  to 
deliver,  until  the  freight  was  paid.  The  libellants  de- 
manded the  whole,  and  renewed  the  offer  of  security, 
which  they  had  made  at  first.  This  was  not  accepted, 
and  the  thirty-seven  tons  have  not  been  delivered,  but 
are  still  retained  as  security  for  the  freight  money, 
and  for  this  refu&al  to  deliver,  the  libellants  have  brought 
this  suit. 

The  first  question  to  be  disposed  of,  in  this  part 
'  of  the  case,  is  whether  Oaptain  Holt  had  the  authority 
to  make  the  contract,  embraced  in  this  bill  of  lading, 
for  this  is  the  one  upon  which  the  suit  is  founded. 
Some  confusion  crept  into  the  argument  of  the  case» 
by  confounding  this  contract  with  the  agreement  made 
by  Captain  Holt  with  the  libellants,  during  the  winter^ 
at  Deep  Eiver.  It  was  insisted  by  the  Quarry  Company, 
that  the  master  could  not,  under  the  circumstances, 
bind  the  o^piers  by  a  contract  for  the  future  employ- 
ment of  the  vessel.  That  may  be  conceded.  But  he 
could,  and  did  bind  them,  by  receiving  this  coal  on 
board,  and  signing  this  bill  of  lading.  And,  as  already 
remarked,  it  is  this  contract,  upon  which  the  libel  is 
founded,  and  the  duty  of  the  parties  under  it  is  to  be 
determined  by  the  settled  rules  of  maritime  law.  The 
claims  set  up  the  libellants,  as  to  the  mode  of  paying 
this  freight,  will  be  considered  hereafter.  For  the 
present,  therefore,  I  lay  out  of  the  case,  the  agreement 
made  by  the  master  with  the  libellants  at  Deep  Eiver, 
during  the  winter.  The  master,  both  by  the  rules  of 
maritime  law,  and  by  the  course  of  business,  long  pur- 
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sued  by  him,  with  the  knowledge  of  the  Quarry  Oom- 
pany,  in  regard  to  return  freights,  had  full  power  to 
receive  this  coal  on  board,  and  sign  the  bill  of  lading. 
The  vessel  then  become  bound  to  the  cargo,  and  the 
cargo  to  the  vessel,  for  the  faithful  performance  of  the 
•contract  by  both  parties.    This  is  familiar  law. 

The  next  question  is,  whether  the  owners  of  the 
schooner  were  justified  in  detaining  part  of  the  cargo 
until  the  freight  was  paid.  This  point  is  entirely  free 
from  doubt.  They  could  have  detained  the  whole,  if 
they  had  so  chosen,  as  the  lien  of  the  owners  of  the 
vessel  attached  to  the  whole  as  security  for  the  freight 
money.  ISo  principle  is  better  settled,  both  at  common^ 
law,  and  by  the  maritime  codes,  than  that  which  holds 
that  the  ship  owner,  and  the  master  as  his  agent,  have  a 
lien  on  the  goods,  carried  in  their  ship,  for  the  freight. 
Indeed,  a  late  writer  remarks  that  this  has  never  been 
denied.  {Pars.  Mar.  Law  1,  125.)  Of  course  they  have 
the  right  to  retain  the  merchandise  until  this  lien  is  dis- 
charged, for,  unless  there  is  some  special  agreement  to 
the  contrary,  the  lien  is  lost  by  the  delivery  of  the  goods. 
In  the  case  of  Drink  water  v.  The  Brig  Spartan,  {Wa/re^s 
Bep.  149, 155)  Mr.  Justice  Ware  remarks :  *'  The  general 
right  of  the  master  and  owners  to  retain  the  merchandise 
for  the  freight  due  upon  it,  has  not  been  denied.  It  is 
too  well  established  to  admit  of  doubt.  It  is  a  principle 
of  the  general  maritime  law,  the  common  law  of  the 
commercial  world,  sanctioned  by  all  the  maritime  codes, 
ancient  and  modem,  and  confirmed  by  numerous  deci- 
sions of  the  highest  courts,  bbth  in  this  country  and 
England.  Nor  does  there  appear  to  be  any  difference  in 
principle,  nor  is  any  recognized  in  law,  whether  the  mer- 
chant takes  the  whole  vessel  by  charter  party,  or  sends 
his  goods  in  a  general  sMp.  The  lien  of  the  owners  is 
as  perfect  for  the  hire  of  the  vessel  stipulated  in  the 
charter  party,  as  it  is  for  the  freight  stipulated  in  the 
bill  of  lading,''      This  doctrine  is  recognized  by  Mr. 
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Jnfitice  Story,  in  the  case  of  **  Certain  Logs  of  Mahog- 
'^any/'  (2  Sumn.  JB*  589,600.)  In  the  latter  case,  it  is  stated 
that,  by  the  maritime  law,  the  shipper  has  a  right  to 
have  the  goods  unlivered,  so  that  he  can  examine  them 
to  ascertain  whether  they  are  damaged  or  not.  But  this 
point  does  not,  and  could  not  arise  in  t^he  present  case. 
This  cargo  was  all  anthracite  coal,  which  was  not  sus- 
ceptible of  damage.  The  existence  of  the  lien  of  the 
master  and  owner  on  the  cargo,  for  freight,  is  also  re- 
cognized in  Baymond  v.  Tyson  (17  How.  B.  53).  In  that 
case,  and  many  others,  it  is  said  that  this  lien  may  be 
waived  without  express  words  to  that  effect,  if  there  are 
stipulations  in  the  charter  party,  inconsistent  with  the 
exercise  of  the  right  of  lien,  or  when  it  can  be  fairly 
inferred  that  the  owner  meant  to  trust  to  the  personal 
responsibility  of  the  charterer.  See  also  The  Eddy  {5th 
WaU.  481.)  I  shall  hereafter  consider  whether  there  is 
anything  in  this  bill  of  lading,  or  in  the  agreement  relied 
on  by  the  libellants,  inconsistent  with  the  right  of  lien, 
which  was  binding  on  the  owners  of  this  schooner. 

The  authorities  generally  state  that  this  right  of  de- 
tention continues  "  until  the  payment  of,  or  security  for, 
the  freight."  It  is  claimed  by  the  libellants  that  they 
offered  security,  and,  therefore,  complied  with  the  rule, 
and  were,  consequently,  entitled  to  delivery.  It  be- 
comes necessary,  therefore,  to  determine  whether  they 
offered  the  security  contemplated  by  law.  I  assume  that 
they  tendered  such  security  as  they  proposed  to  give,  and 
thus  clear  the  case  of  all  technical  difficulties.  What 
security  did  they  tender  ?  A  statement  of  the  prior 
dealings  between  the  libellants  and  Captain  Holt,  with 
the  admissions  of  the  former,  will,  of  itself,  furnish  an 
effectual  answer  to  their  principal  claim  in  this  case.  It 
api>ears  from  the  testimony  of  one  of  the  libellants,  toge- 
ther with  a  transcript  from  their  books,  which  they  put 
in  evidence,  that  on  the  6th  of  November,  1867,  Captain 
H!olt  was  indebted  to  them  to  the  amount  of  $30  03. 
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This  I  assume  to  be  for  supplies  furnished  him  for  use 
on  board  of  the  vessel,  though  the  evidence  is  not  very* 
clear  on  this  point,  and  the  items  are  not  given.  Under 
the  same  date  he  is  charged  $14  76,  which,  from  the 
items,  and  the  statement  of  the  libellants,  appear  to 
have  been  supplies  and  provisions  for  use  on  the  vessel. 
November  27, 1867,  the  captain  is  charged  with  $2515 
for  amount  paid  the  mat^  on  the  captain's  order.  No- 
vember 28th,  $13  88  is  charged,  and  the  articles  are  stated 
by  the  libellants  to  have  been  for  provisions  for  the 
schooner.  December  19th,  a  small  charge  of  $1  50  ap- 
pears in  the  account,  but  whether  the  article  was  for  the 
schooner  does  not  appear.  From  December  23rd  to  De- 
cember 30th,  $31  92  is  charged,  and  the  libellant  Lane 
testifies  that  this  amount  was  for  supplies  furnished  the 
Captain's  family.  December  30th,  $15  55,  for  goods  deliv- 
ered to  the  mate  on  the  Gaptain's  order.  From  January 
7th  to  January  29th,  1868,  $29  54,  supplies  to  the  Gap- 
tain's  family.  January  30th,  cash  $50,  paid  the  Gaptain. 
February  6th  to  26th,  $27  07,  for  family  supplies.  March 
28th,  $60  64.  This  latter  amount  was  for  supplies  fur- 
nished the  mate's  family,  on  the  verbal  order  of  Gaptain 
Holt,  while  the  former  was  at  Gold  Spring,  in  charge  of 
the  schooner  as  shipkeeper.  I  may  have  omitted  some 
small  items,  but  this  is  substantially  the  account  of  the 
libellants  as  it  stands  on  their  books,  and  was  explained 
by  the  testimony  of  the  libellant  Lane,  with  the  excep- 
tion of  a  small  bill  of  items,  amounting  to  $9  84,  for  im- 
plements and  small  furniture  for  the  schooner.  There  is 
also  a  credit  on  the  general  account  of  $30 10*  Now  the 
agreement  made  between  the  master  and  the  libellants, 
at  Deep  Eiver,  some  time  during  the  winter,  and  I  infer, 
from  the  evidence,  about  the  30th  of  January,  1868,  was 
that  Holt  should  bring  a  load  of  coal  for  the  libellants 
from  Bondout  to  Deep  Biver,  as  soon  as  navigi^ion 
opened,  provided  he  was  not  held  to  his  Fall  Eiver  en- 
gagement, and  that  the  freight  money  should  be  applied 
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on  this  account,  and  thas  extinguish  it  as  far  as  it  went. 
When,  therefore,  the  libellants  offered  security  for  the 
freight,  it  was,  to  use  the  language  with  which  they  ac- 
companied the  offer,  ^^for  the  freight  for  which  they 
were  liable,''  or,  as  stated  by  the  libellant  Lane,  ^4f  they 
were  legally  liable."  The  latter  testified  on  this  point 
as  follows : — **  I  considered  that  we  had  performed  our 
part  of  the  contract — that  we  had  paid  for  the  freight. 
We  agreed  to  give  security  to  pay  if  we  were  legally 
liable !  *'  It  is  obvious  that  this  was  practically  nothing 
more  than  an  offer  of  security  to  pay  the  freight  if  the 
owners  should  be  able  to  establish  their  claim  to  it  at 
the  end  of  a  lawsuit.  It  was  in  ho  sense  such  a  security 
to  pay  the  owners,  or  the  master  then  in  charge  of  the 
schooner,  the  freight  earned  by  the  carriage  of  this  coal, 
as  the  law  contemplates,  and  they  were  justified  in  re- 
fusing to  accept  it,  and  in  declining  to  deliver  the  coal 
until  the  freight  was  paid  or  properly  secured. 

The  assumption  of  the  libellants  that  the  owners  of 
the  schooner  generally  were  liable  to  them  for  this  debt 
of  Holt,  and  that  therefore  they  had  a  right  to  delivery 
of  the  cargo,  without  other  payment,  was  clearly  an 
error.  In  the  first  place,  they  charged  the  account  on 
their  books  alone  to  Holt,  and  not  to  the  schooner,  or 
her  owners  generally.  It  is  trae  that  this  is  not  a  con- 
clusive circumstance,  but  one  that  an  adequate  ex- 
planation might  overcome.  If  the  supplies  were  fur- 
nished on  the  credit  of  the  master,  instead  of  that  of  the 
vessel  or  her  owners,  then  the  former  is  alone  liable. 
This  would  be  true,  whatever  might  have  been  the  char- 
acter of  the  supplies  furnished.  In  the  second  place, 
no  liability  could  attach  to  the  owners  generally  for  the 
supplies  furnished  Captain  Holt  for  this  vessel,  under  the 
circumstances.  He  was  running  her  under  a  special  con- 
tract to  victual  and  man  her  himself,  and  this  was  known 
to  the  libellants.  The  libellant  Lane,  in  his  testimony, 
said : — '^  I  understand  that  coasting  vessels,  on  Oonnecti- 
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cut  river,  to  and  from  other  ports,  are  run  on  this  plan. 
The  captain  victuals  and  mans  the  vessel,  and  takes  a  cer- 
tain share  of  her  earnings,  after  such  deductions  as  are 
agreed  npon«  The  share  of  the  captain  depends  not 
upon  custom,  but  upon  special  agreement."  This  was, 
in  general  terms,  the  arrangement  of  Holt  with  the 
owners.  In  victualing  and  manning  the  schooner,  he 
was  acting  on  his  own  account,  and  not  as  the  agent  of 
the  general  owners.  To  that  extent  he  was  owner  -pro 
hoc  tnee,  and  could  not  bind  the  owner  for  supplies. 
Webb  1^4  Pierce  (1  Curt.  B.  104,)  Mayo  t?.  Snow  (2  Curt. 
B.  102.) 

This  doctrine  has  been  recognized  by  the  Supreme 
Oourt  of  the  United  States,  although  the  latter  tribunal 
has  held  that  the  owner  pro  hoc  vice  can,  in  case  of  neces- 
sityi  and  when  in  a  foreign  port,  hypothecate  the  vessel 
for  repairs  and  supplies,  although  he  cannot  bind  the 
owners  personally.  (Thomas  v.  Osborn,  19  Haw.  B.  22, 30.) 
I  do  not  overlook  the  fact  that  in  Webb  v.  Pierce,  already 
cited,  the  master  had  entire  control  of  the  vessel,  and 
power  to  direct  her  movements  and  employment ;  and 
that  this  arrangement  was  deemed  by  the  court  a  sever- 
ance of  the  usual  relation  of  principal  and  agent  which 
ordinarily  exists  between  master  and  owners.  In  such 
a  case  even  persons  who  have  no  actual  notice  of  the 
arrangement  cannot  contract  with  the  master  for  sup- 
plies so  as  to  bind  the  owners  personally.  In  this  case 
Holt  had  substantial  control  over  the  freighting  business 
on  his  return  voyages ;  but  I  do  not  rest  this  point  on 
that  circumstance.  It  is  sufficient  that  these  libellants 
knew  that  he  was  running  this  vessel  under  an  agree- 
ment with  the  general  owners  by  which  he  and  not  they 
were  tjp  victual  and  man  her.  In  that  matter  he  was, 
within  the  libellants'  knowledge,  acting  as  principal,  and 
not  agent.  It  follows,  of  course,  that  these  libellants 
could  not  charge  the  owners  generally  for  these  stores 
and  provisions  delivered  to  the  master,  or  on  his  order, 
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to  the  mate.  As  this  conld  not  be  done  directly,  the 
liability  could  not  be  created  indirectly  by  an  arrange- 
ment with  the  master  that  the  future  earnings  of  the 
vessel  should  be  applied  to  the  payment  of  this  debt 
against  him.  The  master  of  a  vessel  has  no  power  to 
pledge  the  freight  for  his  private  purposes.  (Keith  v. 
Murdock,  2  Wash.  C.  a  B.  297.)  The  offer  of  the  libel- 
lants,  therefore,  to  give  security  for  the  freight  on  this 
coal  ^If  they  were  legally  liable"  was  a  conditional  offer, 
resting  upon  the  baseless  assumption  that  they  had  al- 
ready paid  the  amount  due,  and  were,  therefore,  not 
liable  at  all.  No  such  offer  as  that  could  entitle  them  to 
delivery.  If  the  words  "as  agreed"  written  in  the  bill 
of  lading  after  the  printed  words  "  they  paying  freight 
for  the  same,"  refer  to  this  agreement  to  apply  the 
freight  on  this  debt  of  llolt,  they  cannot  be  allowed  to 
alter  the  result,  for  the  master  had  no  authority  to  make 
such  an  agreement,  and  this  the  libellants  must  be  pre- 
sumed to  have  known.  This  disposes  of  the  principal 
claim  set  up  by  the  libellants ;  but  there  seem  to  be  so 
many  vague  notions  afloat  in  the  vicinity  of  Oonnecticut 
river,  touching  the  liability  of  domestic  vessels  and  their 
owners  for  supplies  contracted  for  by  the  master,  that  it 
may  be  well  to  say  a  word  on  that  subject  in  connection 
with  the  facts  developed  in  this  case. 

It  will  be  noticed  by  the  account  of  the  libellants 
and  their  testimony,  already  referred  to,  that  a  con- 
siderable portion  of  the  supplies  furnished  were  not  for 
the  schooner  at  all.  They  were  advanced  to  the  master 
while  he  was  off  duty,  at  home,  and  his  vessel  lay  in  a 
foreign  port  disabled  for  the  winter.  They  were  supplies, 
not  for  the  schooner  Daniel  Sussell,  but  for  the  family 
of  Oaptain  Holt.  To  call  such  a  transaction  furnishing 
supplies  to  a  vessel  is  little  short  of  absurdity.  As  well 
might  a  builder  charge  the  owners  of  a  vessel  for  repairs 
on  the  master's  house,  or  a  physician  for  services  in  cur- 
ing his  children.    Indeed,  such  advances,  wherever  the 
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vessel  might  be,  and  however  employed,  and  whether 
the  master  be  merely  master,  or  owner  pro  hoc  vice^  have 
no  relation  to  her — are  not  for  her  benefit,  and  are  not 
chargeable  to  her  owners,  nor  can  the  debt  for  them  be 
made  a  lien  on  the  ship.  It  is  elementary  law  that  the 
only  supplies  for  which  a  ship  or  its  owners  are  liable, 
when  contracted  for  by  the  master,  are  those  which 
relate  to  the  ship  itself  or  to  her  navigation  and  use  in 
the  business  of  the  voyage.  They  must  be  fit  and 
proper  for  her,  and  i)ertain  to  her  wants,  necessities, 
and  business  as  an  instrument  of  commerce.  Parsons  in 
his  work  on  Maritime  Law  remarks,  V^  One  general  limi- 
tation of  the  power  of  the  master  to  bind  the  owner  by 
the  contracts  he  makes  for  him  is  this :  they  must  relate 
to  the  condition,  or  the  use  and  employment  of  the  ship, 
and  be  within  the  usual  duty  and  business  of  the  master" 
(vol.  I,  p.  383).  In  Bocher  v.  Busher  (1  Stark.  27),  Lord 
EUenborough  remarked  in  regard  to  money  advanced  to 
the  master:  **The  money  supplied  must  not  be  under- 
stood of  an  indefinite  supply  of  cash,  which  the  master 
may  dissipate,  but  only  such  as  is  warranted  by  the 
exigencies  of  the  case,  as  for  the  payment  of  duties  or 
other  necessary  purposes.'*  Chief  Justice  Abbot,  in  his 
work  on  shipping  (p.  175,  Story  &  Perkins'  ed.),  after 
citing  Lord  Ellenborough's  remark,  adds,  **And  it  must 
be  advanced  expressly  for  the  use  of  the  ship,  otherwise, 
although  expended  for  that  purpose,  the  owner  will  not 
be  responsible  for  it  to  the  lender." 

The  necessaries  which  a  ship  may  need  in  the  course  of 
her  voyage,  of  course  include  victualing  for  the  crew,  and 
such  funds  as  the  master  might  require  for  the  payment 
of  their  wages  then  due.  But  the  notion  that  while  a 
vessel  is  laid  up  in  a  foreign  port,  a  merchant  residing 
in  the  State  to  which  she  belongs,  can  charge  the  own- 
ers for  supplies  furnished  the  master  for  the  use  of  his 
family  residing  at  the  latter  place,  has  no  foundation 
in  law  or  good  sehse.    Indeed  such  supplies  are  not 
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chargeable  to  the  owners  under  any  circumstances,  in 
the  absence  of  an  agreement  on  their  part  to  that 
effect. 

The  same  principles  are  applicable  to  the  advances 
made  to  the  mate  upon  tKe  order  of  the  captain,  while 
the  former  was  in  charge  as  ship-keeper  at  Cold  Spring. 
It  is  possible  that  this  mate  at  Oold  Spring  in  charge  of 
the  schooner,  might  have  obtained  therej  on  the  credit  of 
the  owners,  such  supplies  and  necessaries  as  were  want- 
ing to  enable  him  to  x>6rform  his  duty  and  protect  the 
vessel ;  and  if  he  could  not  have  obtained  them  on  the 
credit  of  the  owners,  might  have  bound  the  vessel  itself: 
though  this  point  is  not  clear.  (The  Harriet,  Olcotfs 
Ad.  B.  229.)  But  if  he  chose  to  rely  on  advances  made 
at  a  home  port,  even  for  his  wants  there,  he  should  have 
applied  directly  to  the  owners,  and  not  to  the  master. 
But,  as  already  remarked,  supplies  to  his  family  at  Deep 
Biver  were  in  no  sense  supplies  to  this  vessel  at  Cold 
Spring,  and  the  owners  are  not  responsible  for  them,  al- 
though they  were,  as  it  is  claimed  by  the  libellants,  ad- 
vanced on  the  order  of  the  master. 

It  necessarily  follows  that  there  is  no  liability  on  the 
owners  of  this  vessel  generally  for  the  supplies  and 
provisions  furnished  Captain  Holt  while  he  was  master. 
So  far  as  victualling  and  manning  the  vessel  was  con- 
cerned, he  acted  for  himself,  and  not  the  owners.  Even 
if  he  had  been  in  a  foreign  port  he  could  not  have 
obtained  supplies  on  the  credit  of  the  owners,  though 
the  necessities  of  the  vessel  might  have  required  them. 
He  could  only  have  bound  the  vessel  itself,  by  a  tacit  or 
direct  hypothecation.  This  is  the  doctrine  of  Thomas  v. 
Osborn  ( 19  Hdward  £.),  already  cited.  To  the  same 
point  is  Freeman  v.  The  schooner  Buckingham  (18 
Howanrd  £.,  182).  This  rule  would  apply  to  the  case 
under  consideration,  even  had  the  articles  purchased  by 
Holt  been  for  the  vessel  and  consumed  on  board  of  her. 
As  to  those. advanced  to  him  for  the  use  of  his  family 
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when  the  vessel  was  laid  up,  under  no  circumstances 
could  the  owners  have  been  made  liable  for  them  without 
their  express  consent.  As  to  the  $50  cash  paid  Holt 
January  30,  that  stands  upon  no  better  ground.  To  be 
sure  the  libellant  Lane  says  that  this  sum  was  advanced 
to  him  as  part  of  the  freight  money  on  this  coal,  which 
he  was  to  bring  at  the  opening  of  navigation.  But  there 
is  no  evidence  that  it  was  intended  to  be  employed,  or 
was  in  fact  employed,  in  promoting  the  voyage.  The 
master  was  at  home.  The  vessel  was  frozen  in  and  laid 
up  at  a  foreign  port.  The  fair  inference  is  that  the 
captain  wanted  this  money  for  his  own  private  purposes. 
For  that  we  have  seen  that  he  could  not  pledge  even  a 
present  freight  of  his  vessel*  X  fartiari  he  could  not 
pledge  her  future  earnings. 

As  already  remarked,  the  account  of  the  libellants 
shows  a  small  bill,  of  $9  84,  furnished  the  schooner  on 
the  order  of  Oaptain  Holt,  for  small  articles,  of  a  char- 
acter pertaining  to  what  may  be  called  her  furniture. 
They  were  not  provisions  for  her  crew,  but  implements 
for  necessary  and  permanent  use  on  board.  They  were 
furnished  during  the  summer  of  1867,  while  the  vessel 
was  pursuing  her  voyages.  They  were  articles  required 
for  immediate  use,  and  though  furnished  at  a  home  iK>rt, 
it  was  at  a  place  twenty  miles  distant  from  the  residence 
of  the  principal  owner.  Such  articles,  immediately 
needed  for  current  use,  I  think  the  master  could,  in  the 
absence  of  funds  in  his  hands,  obtain,  even  in  a  home 
port,  at  this  distance  Irom  the  owner's  residence,  upon 
the  credit  of  the  owner.  In  Jordan  v.  Young  (27  Maine 
B.  276,  280),  the  court  say :  **  The  master  of  a  vessel  can 
do  all  things  necessary  for  the  prosecutioif  of  the  voyage. 
But  this  authority  does  not  usually  extend  to  cases 
where  the  owner  can  interfere,  as  in  a  home  port.  If 
the  vessel  be  at  a  home  port,  but  at  a  distance  from  the 
owner's  residence,  and  provisions  or  other  things  require 
to  be  provided  promptly,  then  the  occasion  authorizes 
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the  master  to  pledge  the  credit  of  the  owner/'  Bat  it 
mast  not  be  inferred  from  this  that  the  authority  of 
the  master  to  bind  his  vessel,  or  pledge  the  credit  of 
her  owners,  for  supplies  and  repairs  is  without  limit.  It 
was  remarked  by  Dr.  Lushington,  in  the  case  of  the 
Druid  {IWm.  Boh.  391,  399),  that  **in  all  causes  of  action, 
which  may  arise  from  circumstances  occurring  during 
the  ownership  of  persons  whose  ship  is  proceeded 
against,  I  apprehend  that  no  suit  could  ever  be  main- 
tained against  the  ship,  where  the  owners  were  not 
themselves  liable,  or  where  their  personal  liability  had 
not  been  given  up,  as  in  bottomry  bonds,  by  taking  a 
lien  on  the  vessel.  The  liability  of  the  ship,  and  the 
responsibility  of  the  owners,  in  such  cases,  are  converti- 
ble terms ;  the  ship  is  not  liable  if  the  owners  are  not 
responsible,  and,  vice  versa^  no  responsibility  can  attach 
upon  the  owners,  if  the  ship  is  exempt,  and  not  liable  to 
be  proceeded  against."  Kow,  it  is  quite  true  that  this 
doctrine  is  not  of  universal  application  in  this  country. 
We  have  already  seen  that  in  cases  where  the  owner,  pro 
hoe  mce^  contracts  for  supplies,  even  in  a  foreign  port,  he 
may  bind  the  ship,  but  cannot  pledge  the  personal  credit 
of  the  owners.  But  ordinarily,  where  the  master  simply 
represents  the  general  owners,  I  apprehend  that  the 
doctrine  laid  down  by  Dr.  Lushington  is  the  true  one. 
As  an  eminent  admiralty  judge,  his  decisions  command 
the  highest  respect.  lu  view  of  this  doctrine,  it  will  be 
instructive  to  look  at  the  state  of  the  law  in  this  country 
as  to  the  extent  of  the  master's  power  to  create  a  lien 
on  his  ship  for  repairs  and  supplies.  This  is  well  stated 
in  3  Kent's  Comm.  169  and  170 :  "  In  this  country,  it  was 
formerly,  and  rather  loosely,  declared  in  some  of  the 
admiralty  courts  of  the  United  States,  that  the  person 
who  repaired  or  furnished  supplies  for  a  ship,  had  a  lien 
on  the  ship  for  his  demands.  But  the  doctrine  was  ex- 
amined, and  the  rule  declared  with  great  precision,  by 
the  Supreme  Court  of  the  United  States,  in  the  case  of 
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the  General  Smith  (4  Wheat.  B.  438),  and  reasserted  in 
the  case  of  the  St.  Jago  de  Cuba  (9  Wheat.  B.  409).  The 
rale  of  the  English  common  law  is  explicitly  adopted, 
that  material  men  and  mechanics,  furnishing  repairs  to 
a  domestic  ship,  have  no  particular  lien  upon  the  ship 
itself,  or  its  proceeds  in  court  under  a  decree  of  sale,  for 
the  recovery  of  their  demands,  with  the  exception  of  the 
shipwright  who  has  possession  of  the  ship.  As  long  as 
he  retains  possession,  he  has  a  lien  for  repairs.  The 
distinction  is,  that  if  repairs  have  been  made  or  necessa- 
ries furnished  to  a  foreign  ship,  or  to  a  ship  in  the  port 
of  a  State  to  which  she  does  not  belong,  the  general 
maritime  law,  following  the  civil  law,  gives  the  party  a 
lien  on  the  ship  itself  for  its  security,  and  he  may  main- 
tain a  suit  in  reniij  in  the  admiralty,  to  enforce  his  right. 
But  in  respect  to  repairs  and  necessaries  in  the  port  or 
State  to  which  the  ship  belongs,  the  case  is  governed  by 
the  municipal  law  of  that  State,  and  no  lien  is  implied 
unless  it  is  recognized  by  that  law/'  By  the  municipal 
law  of  this  State»  no  such  lien  is  created  or  recognized. 
(Buddinstmi  t?.  Stewart,  14  Conn.  B.  404.)  Under  this 
doctrine  of  the  Supreme  Court  of  the  United  States,  it 
is  clear  that  the  master  can  create  no  lien  on  the  ship 
for  repairs  and  supplies  in  a  port  of  the  State  to  which 
she  belongs,  and  where  her  owners  reside.  The  question 
arises,  Oan  he  bind  the  owners  personally  by  such  a  con- 
tract %  The  authorities  on  this  point,  though  somewhat 
numerous^  are  not  very  uniform  or  consistent.  But 
they  undoubtedly  imply  exceptions  to  the  rule  laid  down 
by  Dr.  Lushington,  and  their  general  tendency  is  to 
support  the  doctrine  that  the  owners  are  personally  re- 
sponsible for  such  repairs  and  supplies,  ordered  by  the 
master,  *^as  ate  reasonably  fit  and  proper,  and  appar- 
ently necessary  to  enable  the  vessel  to  navigate  the 
sea,  and  i>erform  her  voyage  in  sStfety,"  though  obtained 
in  a  home  port,  and  especially  in  one  at  some  distance 
from  that  at  which  the  owners  reside.    (Jordan  v.  Young, 
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37  Maine  E.  276 ;  1  CanJding's  Adm.  2  ed.  74,  75.)  The 
question  of  the  liability  of  the  owners  for  repairs  and  sup- 
plies famished  on  the  order  of  the  master  at  the  port  of 
their  residence  would  not  often  arise,  for  such  acts  of 
the  master  would  usually  be  known  to  the  owners,  and 
his  authority  to  make  the  contracts  presumed. 

Another  point  raised  by  the  pleadings  in  this  case, 
and  discussed  on  the  argument,  was  whether  Holt,  at 
the  time  of  his  dealings  with  the  libellants,  was  a  part 
owner  of  the  schooner.  This  question  is  not  important, 
in  the  determination  of  the  case,  for  his  power  as  master 
was  not  enlarged  by  his  being  part  owner,  so  far  as  these 
transactions  are  concerned,  unless  with  reference  to  the 
payment  of  the  shipkeeper  while  the  vessel  was  laid  up 
at  Cold  Spring.  He  left  the  mate  in  charge,  at  small 
wages,  and  informed  the  agent  of  the  other  owners  of 
the  fact.  The  payment  of  his  wages  at  any  particular 
time  or  place  was  not  a  matter  of  necessity.  Supplying 
his  family,  at  Deep  Biver,  was  not  a  duty  of  the  owners. 
It  was,  indeed,  their  duty  to  pay  him  his  wages,  but 
there  was  no  necessity  for  Oaptain  Holt  to  pledge  their 
credit  for  that  purpose,  and,  under  the  circumstances, 
he  had  no  authority  to  do  so.  The  principal  owners 
lived  near  Deep^  Eiver,  were  abundantly  responsible,  and 
an  application  to  them  could  have  been  made  with 
promptness  and  ease.  The  service  of  the  shipkeeper 
did  not  relate  to  the  navigation  of  the  vessel,  nor  did 
the  supplies  furnished  relate  to  her  care  and  supply,  and 
there  is  no  principle  known  to  the  law  which  can  bind 
the  owners  to  pay  this  debt  contracted  by  Holt.  The 
latter,  certainly,  could  not  as  part  owner,  in  a  home 
port,  pledge  the  future  earnings  of  the  vessel  to  a  third 
party  making  the  advances.  Whether  one  part-owner 
can  bind  another  at  all,  in  a  home .  port,  for  repairs  and 
supplies  to  the  vessel  itself,  without  specific  authority, 
is  still  an  open  question.    (1  Pars.  Ma/r.  Law^  90.) 

But,  to  prevent  misapprehension  hereafter,  it  must 
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not  be  inferred  that  this  coart  assents  to  the  claim  set 
up  by  the  Quarry  company,  that  Holt  is  not  to  be 
deemed  a  part-owner,  because  he  had  mortgaged  his 
share  in  the  vessel.  They  set  up  in  their  answer,  and 
proved,  a  mortgage  to  them  by  Holt  of  his  interest,  to 
secure  the  payment  of  five  hundred  dollars,  or  so  much 
thereof  as  might  be  found  due  on  final  settlement,  and 
also  to  secure  any  earnings  of  the  vessel  that  might 
thereafter  become  due  from  Holt  to  them.  This  mort- 
gage was  dated  September  5th,  1866 ;  but  no  possession 
was  taken  by  the  mortgagee  under  this  mortgage.  The 
relation  of  the  mortgagor  and  mortgagee,  to  all  the  rest 
of  the  world,  remained  the  same.  Holt  still  continued 
in  possession  as  part-owner  and  master.  Under  these 
circumstances,  he  is  to  be  deemed  a  part-owner,  as  to 
third  parties  contracting  with  the  vessel  in  regard  to 
freight  or  supplies,  just  the  same  as  if  no  mortgage  had 
been  given.  The  mortgagee  of  a  vessel,  out  of  posses- 
sion, is  never,  in  this  country,  regarded  as  the  owner. 
If  he  were,  very  serious  consequences  would  follow.  He 
would  then  become  personally  liable  for  supplies  and 
repairs.  ^'But  it  is  well  settled  in  our  law,  that  a  mort- 
gagee out  of  possession  is  not  liable  for  supplies  and 
repairs.  And  it  is  equally  well  settled,  that  the  holding 
of  a  conditional  bill  of  sale,  or  having'  the  mere  legal 
title  to  a  vessel,  does  not,  of  itself,  render  a  party  liable. 
The  law  presumes  the  credit  to  be  given  to  the  party  in 
possession  as  acting  owner,  and  as  long  as  he  remains  in 
possession,  with  the  consent  of  the  holder  of  the  legal 
title,  and  manages  and  controls  the  vessel,  and  receives 
the  profits,  he  is,  for  all  practical  purposes,  the  owner. 
So  far  as  he  is  concerned,  the  law  treats  the  mortgage 
as  if  it  had  no  existence."  (Flanders  an  Shipping,  see- 
tions  400,  401.)  In  this  case,  the  Quarry  Company 
merely  held  the  legal  title  as  security  for  the  obliga- 
tions of  Holt  to  them.  The  practical  ownership,  as  to 
third  parties  in  their  dealings  with  the  vessel,  remained 
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the  same  as  if  no  mortgage  had  been  given.  (1  Pars. 
Mar.  La/w^  116.) 

I  come  now.  to  the  question  as  to  what  decree  is 
proper  to  be  rendered  in  this  case.  I  have  already  dis- 
posed of  the  question  of  the  lien  of  the  owners  on  this 
coal  for  the  freight  money,  and  their  consequent  right 
to  detain  it  until  the  same  was  paid  or  secured.  This 
lien  attached  to  the  whole  cargo,  and  the  master  might 
have  landed  it  at  the  port  of  delivery,  and  placed  it  in 
charge  of  a  third  person,  and,  if  the  freight  money  con- 
tinued to  be  withheld,  the  owners  of  the  vessel  could 
have  kept  it  in  that  condition,  or  libelled  it,  had  it 
sold  by  a  decree  of  the  court,  and  thus  obtained  the 
freight  money.  They,  however,  chose  to  deliver  a  part, 
and  detain  the  rest.  The  lien  on  the  i)art  delivered  was, 
of  course,  extinguished  by  delivery.  After  some  doubt, 
I  am  inclined  to  the  opinion  that  the  lien  for  the  whole 
freight' may  be  considered  as  remaining  on  that  portion 
of  the  cargo  detained.  It  was  broken  coal,  in  bulk,  be- 
longing to  one  owner  and  consignee.  That  a  part  was 
detained,  instead  of  the  whole,  was  no  injury,  but  a  ben- 
efit to  the  shipper  and  consignee.  {Abbott  on  Ship.  p. 
461,  Story  <6  Perkins*  ed.  note  2.)  The  remaining  portion, 
which  was  not  delivered,  was  never  landed  at  Deep 
Biver  at  all,  but  was  taken  away  by  the  schooner,  and 
left  at  Portland,-  and  notice  given  to  the  libellants  that 
it  was  at  their  disposal  whenever  the  freight  should  be 
paid.  The  proper  course  would  have  been  to  land  this 
remainder  at  the  port  of  delivery,  and  place  it  in  charge 
of  a  third  person,  subject  to  the  libellants'  order,  on 
their  paying  freight.  But  this  point  was  not  made  a 
question  on  the  trial.  The  whole  struggle  was  over  the 
liability  of  the  owners  to  deliver,  without  further  or 
other  payment  of  freight  than  the  advances  made  to 
Holt. 

As  the  owners  of  the  vessel  undertook  to  sever  the 
cargo,  and  detain  only  so  much  as  would  secure  the 
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freight  money  due,  and  took  tliis  quantity  away,  they 
should  have  seen  to  it  that  they  took  no  more  than  was 
necessary.  They  detained  and  removed  thirty-seven 
tons,  worth,  as  I  find  from  the  evidence,  three  hundred 
and  seventy  dollars.  The  freight  on  the  whole  amounted 
to  two  hundred  and  forty-six  dollars.  As  they  show  no 
necessity  for  thus  taking  the  amount  not  delivered  away 
from  the  port  of  the  consignee,  they  substantially  con- 
verted it  to  their  own  use,  and  must  be  held  liable  for 
any  excess  of  its  value  over  the  amount  of  the  freight. 
This  excess  was  one  hundred  and  twenty-four  dollars. 
To  this  T  will  add  the  $9  84,  for  which  they  are  indebted 
to  the  libellants  for  supplies  furnished  the  vessel  direct- 
ly—the whole,  with  interest  from  April  20th,  1868,  to 
the  present  time,  amounting  to  $152  06.  Let  a  decree 
be  entered  for  the  libellants  for  that  amount,  with  costs, 
against  both  the  respondents.  Holt  is  liable  for  the  bal* 
ance  of  the  libellants'  account.  Though  much  of  the 
account  against  him  would  not  have  been  recoverable  in 
a  suit  in  admiralty,  brought  directly  upon  it,  as  it  did 
not  rest  on  a  maritime  contract,  yet  he  bound  himself,  as 
master,  to  deliver  this  coal  at  the  stipulated  freight  of 
two  dollars  per  ton,  in  discharge  of  the  debt  due  from 
him  to  the  libellants.  He  received  the  cargo,  and  then 
became  bound  to  the  performance  of  his  contract,  which 
he  failed  to  complete.  He  is  therefore  personally  liable 
for  his  failure.  Let  a  decree  be  entered  against  him  sep- 
arately for  $279  50. 

For  the  Libellants,  2>.  Chadwick  and  A.  P.  Hyde. 
For  the  Respondents,  ^8^.  i.  Warner. 

Nori:  BT  JuDOB  SHn*MAN. — ^It  will  be  noticed,  that  there  is  no  fonnal 
discussion,  in  the  above  opinion,  of  the  legal  character  of  the  act  of  the 
master  in  carrying  away  a  portion  of  the  cargo  from  the  port  of  deliyery, 
named  in  the  bill  of  lading.  No  notice  of  this  point  was  taken  by  coun- 
sel.   But  it  will  be  seen,  by  reference  to  the  closing  part  of  the  opinion, 
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that  it  was  held  to  be  the  duty  of  the  master,  on  the  r^aal  of  the  con- 
rignee  to  pay  the  freight,  to  land  the  cargo  at  the  port  of  delivery,  and 
place  it  in  charge  of  some  third  party,  subject  to  the  consigDee^s  order  on 
payment  of  freight  and  charges;  and  that  remoying  it  to  another  port, 
witiiont  showing  any  necessity  therefor,  was  practically  an  illegal  act,  and 
a  conversion  of  that  part  of  the  cargo.  For  this  act  I  held  the  owners 
liable  for  the  ftdl  value  of  the  coal  thus  removed,  at  the  local  price,  de- 
ducting fright.  To  prevent,  however,  any  erroneous  inference  being 
drawn  fix>m  the  omission  to  discuss  the  point  on  principle  and  authority, 
it  may  be  well  to  state,  that  the  rule  undoubtedly  is,  that  where  the  con- 
signee refuses  to  receive  the  cargo  at  the  port  of  delivery,  and  pay  the 
freight,  the  master  should  then  land  and  store  it  mth  some  other  party, 
subject  to  the  order  of  the  consignee  or  owner,  on  the  payment  of  freight 
and  charges.  I  applied  this  rule,  several  years  ago,  in  an  important  case 
in  the  District  Court  for  the  Southern  District  ot  New  York.  (The  Atlan- 
tic and  Pacific  Guano  Co.  v.  The  Ship  Robert  Center  and  Joseph  H.  Ar- 
nold, master.)  The  same  doctrine  is  laid  down  by  Mr.  Justice  Story  in 
Arthur  v.  The  Schooner  Cassius  (2  Story  B,  81).  See  also  The  Convoy's 
Wheat  (8  WaU,  R.  235).  In  Arthur  v.  The  Schooner  Cassius,  Mr.  Jusdce 
Story  remarks,  '*  If  the  consignee  refbsed  to  receive  the  cargo  after  it  was 
landed,  and  to  give  a  bill  on  New  York  for  the  freight,  then  it  became  the 
duty  of  the  master  to  place  the  same  in  the  hands  of  some  trustworthy 
person  for  the  security  of  his  lien  for  the  freight,  and  subject  thereto,  for 
the  benefit  and  account  of  the  owners.  But  no  right,  even  under  the  cir- 
cumstances, could  exist  on  the  part  of  the  master  to  sell  the  cargo,  unless 
it  was  perishable,  and  might  otherwise  have  been  lost  or  have  perished, 
which  is  not  proved,  or  pretended  by  the  answer.  Afortioriy  if  the  mas- 
ter had  no  right  to  sell  at  Yelasoo,  he  could  not  have  a  right  to  carry  the 
cargo  to  New  Orleans,  and  sell  it  there ;  since  it  is  just  as  clear  that  there 
waa  no  nece^ity  therefor.  This  act,  therefore,  in  carrying  it  to  New  Or- 
leans, was  a  gross  breach  of  his  duty,  and  the  sale  a  tortious  conversion  of 
the  property.  It  might,  perhaps,  have  admitted  of  a  diiferent  construc- 
tion, if  the  cargo  could  not  have  been  landed  at  Yelasco,  or  there  deposited 
in  safety  for  the  owners ;  or  if  the  sale  at  Yelasco  or  New  Orleans  had  be- 
come indispensable  frt>m  the  perishable  nature  and  condition  thereof. 
Such  a  case  has  not  been  made  out;  and,  therefore,  it  need  not  be  decided 
on  the  present  occasion." 

It  is  obvious  that  oases  may  arise  where,  on  refrisal  of  the  consignee  to 
receive  the  cargo,  it  may  be  the  right  of  the  master  to  leave  it  at  some 
uyther  port  than  that  named  in  the  bill  of  lading,  especially  where  the 
consignee  is  also  the  owner.  If  the  latter  refuse  to  receive  the  cargo  and 
pay,  or  secure  the  freight  money,  and  no  person  can  be  found  at  the  same 
port  to  receive  it,  it  is  clear  that  the  master  should  not  be  shut  up  to  the 
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altematiye  of  tying  his  vessel  to  the  dock  to  rot,  with  the  cargo  on  board, 
or  deliyering  it  to  the  consignee,  thus  losing  his  lien.  I  apprehend  that, 
in  sach  a  case,  the  master  might  safely  leave  the  cargo  at  the  nearest  port 
to  the  residence  of  the  consignee,  at  which  a  person  could  be  found  who 
would  take  charge  of  it  It  is  true  that  this  difficulty  would  not  occur 
where  the  port  of  delivery  was  one  of  considerable  size  and  business,  as,  in 
such  a  port,  persons  could  be  found  who  would  receive  and  store  the 
cargo,  and  hold  it  subject  to  freight  and  charges;  but  in  a  very  small 
place,  like  the  one  where  this  coal  was  to  be  delivered,  this  very  embar- 
rassment might  arise. 

Where  the  consignee  is  not  the  owner,  and  refuses  to  receive  the  cargo, 
it  should  be  stored  at  the  port  of  delivery  by  the  master  on  account  of  the 
owner,  if  any  one  can  be  found  who  will  receive  it  If  no  one  can  be  found 
at  that  port  who  will  take  charge  of  it,  a  more  embairassing  question  will 
arise  as  to  what  disposition  the  master  should  make  of  it  He  cannot  sell 
it  unless  it  is  perishable,  or  to  save  it  from  certain  loss.  Shall  he  store  it 
at  a  place  nearest  the  port  of  delivery  named  in  the  bill  of  lading,  at 
which  a  person  can  be  found  to  receive  it,  or  shall  he  return  it  to  the 
shipper  or  owner  9  It  would  be  difficult  to  lay  down  a  rule  in  advance, 
which  would  furnish  a  safe  solution  in  all  cases  of  questions  of  this 
character.  In  such  a  dilemma  the  master  must  act  prudently  and  in  good 
faith,  in  view  of  all  the  circumstances.  If  the  owner  be  within  reasonable 
distance,  and  yet  not  within  easy  communication,  so  that  he  can  take  his 
direction,  it  might  be  best  for  the  master  to  return  him  the  cargo.  Tet  it 
is  clear  that  this  would  not  be  his  duty  where  the  owner  resided  at  a 
distant  port.  The  same  may  be  said  in  regard  to  his  returning  it  to  the 
shipper,  where  the  latter  was  not  the  owner,  even  though  he  might  be  the 
owner's  agent  A  cargo  might  be  shipped  by  a  merchant  at  London  for  a 
port  on  the  Pacific  coast  of  America.  The  owner  of  .the  cargo  might  reside 
in  New  York.  On  a  refusal  of  the  consignee  at  the  port  of  destination  to 
receive  the  cargo  and  pay  the  freight,  the  master,  finding  no  one  else  at 
that  port  to  receive  it,  and  being  unable  to  communicate  speedily  with 
the  owner  or  shipper,  would  doubtless  be  authorized  to  land  and  store 
the  cargo  at  the  nearest  proper  and  convenient  port,  having  reference  to 
his  own  convenience,  and  the  apparent  best  interest  of  the  owner.  This 
would  seem  to  be  his  only  safe  course.  To  return  the  cargo  to  London, 
or  send  it  to  New  York,  would  be  ruinous  to  the  owner,  as  well  as  beyond 
the  duty  of  the  master.  Leaving  it,  therefore,  with  a  responsible  party,  at 
some  proper  adjacent  port,  would,  I  apprehend,  be  a  discharge  of  the  duty 
of  the  master,  and  exonerate  the  ship  and  her  owners.  Of  course,  the 
master  should  then  notify  the  owner  as  expeditiously  as  possible. 
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BANKEUPT. 

EZAMINATIOH   OF   BaNKBITPT. GaMINO. 

A  bankmpty  under  examination  by  the  assignee,  cannot  refnae  to  answer  qnes« 
tions  as  to  his  haying  lost  money  at  gaming,  on  the  ground  that  they  will 
criminate  or  degprade  him. 

DuBraa  the  examlDation  of  the  bankrupt,  before  the 
register,  at  the  instance  of  the  assignee,  he  was  asked 
whether  he  had  played  cards,  faro  or  any  other  game 
of  chance,  with  a  certain  person,  during- the  year  1869; 
also,  whether  he  had  lost  any  money  at  games  of 
chance,  during  that  year.  The  bankrupt  refused  to 
answer  either  question,  on  the  ground  that  his  answer 
would  criminate  and  degrade  him.  The  register  certi- 
fied the  question  to  the  Oourt,  stating,  as  his  opinion, 
that  the  assignee  was  entitled  to  the  information,  and 
that  the  questions  should  be  answered. 

For  the  bankrupt,  James  Matthews. 

For  the  assignee,  WiUiam  BasseU. 

Blatchfohd,  J.  I  concur  with  the  register  in  the 
view  that  the  questions  must  be  answered  by  the 
bankrupt. 
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SEPTEMBER,  18T0. 

• 

IS  THE  MATTER  OP  HENEY  E.  DIBBLEE,  JOHN 
J.  KEAUSS  AND  DAVID  P.  BINGLEY,  BANK- 

EUPTS. 

ExPBHBXS  OF  DiBOHAROX. — ^InVOLUNTART   BaKKRUPT. 

Where  one  member  of  a  firm  of  inyoliintary  bankrupts,  haying  applied  for  a 
discharge,  petitioned  for  the  payment  by  the  assignee  of  disbursements  made  by 
him  in  the  proceedings  to  obtain  such  discharge,  under  the  47th  section  of 
the  bankruptcy  Act: 

Held,  That  the  Act  makes  no  distinction  between  a  Toluntary  and  an  involuntary 
bankrupt,  as  to  the  right  to  be  discharged,  and  that  the  claim  should  be  paid. 

This  was  a  petition  to  the  register,  in  behalf  of 
John  J.  Krauss,  one  of  the  bankrupts,  praying  that 
the  sum  of  136  66,  paid  by,  and  on  behalf  of  said  Erauss, 
in  the  proceedings  incident  to  his  discharge,  might 
be  allowed,  and  paid  out  of  the  funds  of  the  estate  of 
the  bankrupts,  in  the  hands  of  the  assignee.  On  the 
petition  the  register  granted  an  order,  that  the  assignee 
show  cause  why  the  amount  should  not  be  so  paid 
by  him.  On  the  day  appointed,  the  assignee  appeared 
by  counsel  and  objected  to  the  payment  thereof,  on  the  i 
ground  that  the  petitioner  was  an  involuntary  bankrupt, 
and,  therefore,  not  entitled  to  have  the  disbursements 
incident  to  his  proceedings  for  a  discharge  paid  out 
of  the  fund. 

The  register  certified  the  matter  to  the  Court,  stating, 
that,  as  the  entire  claim  was  for  sums  disbursed  by  the 
bankrupt,  (one  of  a  firm,)  which  were  all  within  the 
provisions  of  the  47th  section,  he  saw  no  reason  for 
excluding  it  from  the  operation  of  that  section,  especially 
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as  the  Act  makes  no  distinction  between  a  voluntary 
and  an  involuntary  bankrupt,  as  to  his  right  to  be  dis- 
charged. 

Simeon  E.  Churchy  for  the  bankrupt. 

Charles  H.  Smithy  for  the  assignee. 

Blatohford,  J.    The  register  is  correct  in  his  view. 


OCTOBER,  1870. 
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BANKEUPT. 

DiscnABQE  OF  Bankrupt. — Principal  Debtor. — Endorssb« 

A  firm,  one  member  of  which  wiU  B.  H.  L.,  had  been  adjudged  bankrupL    One 
B.   L.,  at  the  request  of  the  firm,  subsequently  became  the  owner  of  sub- 
atantially  all  claims  against  the  firm,  and  had  agreed  to   indemnify  them 
against  all  claims  which  existed  against  them  at  the  commeneement  of  the 
proceedings.    The  firm  had  endorsed  the  notes  of  B.  L.,  for  his  accommodation, 
which  notes  he  had  used  in  purchasing  the  claims  against  the  firm,  and  he  had 
agreed  to  indemnify  them  against  any  liability  on  those  notes,  they  transferring 
to  him  all  the  assets  of  the  firm.    On  June   14th,   1869,  tiie  bankruptcy 
proceedings  against  the  firm  were  discontinued,  and  the  assignee  in  bankruptcy 
was  directed  to  convey  to  them  the  assets  in  his  hands;  and,  on  June  15th, 
the  firm  conveyed  such  assets  to  B.  L.,  and  he  by  the  same  instrument  agreed 
to  indemnify  them  as  above  stated.    On  the  28th  of  January,  1870,  B.  U.  L. 
was,  on  a  petition  filed  by  him,  agohi  adjudged  a  bankrupt,  and  in  time  he 
applied  for  his  discharge.    All  ^he  debts  proved  against  him,  except  one, 
consisted  of  the  notes  of  B.  L/,  above  mentioned,  endorsed  by  the  firm. 
The  creditor  who  proved  the  other  claim,  filed  a  consent  to  the  bankrupt's 
discharge,  but  such  discharge  was  objected  to  on  the  ground  that  his  assets,  of 
which  there  were  none,  were  not  eqptl  to  fifty  per  cent  of  the  claima  proved, 
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m  which  he  wu  liable  aa  prindiMl  debtor,  and  that  the  atHot  In  writing  of  a 
majority  in  tinmlMr  and  ralae  of  the  crediton  to  whom  he  waa  liable  aa 
principal  debtor,  had  not  been  filed: 

BM,  Thtt,  OB  the  eTidaoM,  the  •Ddonemrata  of  the  note*  of  B.  L.  bj  the 
finn,  w«re  eontrada  independent  of  their  indebtedtMaa  to  thdr  creditors, 
and  were  made  for  hit  aemnDmodation  \  and  that  auch  credlton,  In  taking  the 
DotM  BO  .andorsed,  extingniahed  the  original  indebtednesa  of  the  Arm,  and 
aalMtttnted  the  notea  for  it,  ao  that  anch  eDdorsementa  could  not  be  regarded 
aa  oontracta  to  paj  the  original  Indebtedneu  of  the  eDdonerB. 

That,  under  the  19th  section  of  the  bankmptcy  Act,  an  endoraer  doeg  not 
beenme  liable  as  a  principal  debtor,  by  the  mere  fixing  of  hU  ilabilil;  aa 
eDdoraer. 

That  none  of  the  contii^ent  Uabilitlea  spoken  of  in  the  19th  section  of  the 
bankruptcy  Act  can  lie  rE^;arded  a*  liabilities  of  a  principal  debtor,  witliin 
the  SSd  section,  antU  they  hare  been  pot  in  judgment,  or  undergone  aome 
otiier  change  than  merely  becoming  abaolnte  and  fixed,  in  contradistiDction 
to  being  contingent. 

That  a  diacharge  moat  Im  gnuited. 


Blatchpobd,  J.    Prior  to  the  14th  of  June,  18^, 
Lewis  B.  Loder,  Cyras  W.  Lodei  and  Benjamin   H. 
Loder,  copartnerH,  under  the  firm  name  of  Loder,  Broth- 
ers &  Co.,  had  been  adjudged  bankrupts  by  this  Court. 
On  that  day  an  order  was  made,  discontinuing  the  pro- 
ceedings in  the  matter  of  such  bankruptcy,  and  dii-ect- 
ing  the  assignee  to  convey  to  the  said  bankrapts  all 
of  their  estate  in  his  hands,  with  certain  specified  ex- 
ceptions.   On  the  16th  of  June,  1869,  the  assignee  made 
such  conveyance  by  a  proper  instrumeat.    Prior  to  that 
time,  one  Benjamin  Loder  had, 
said  bankrupts,  and  by  purchase,  I 
substantially  all  the  claims  which 
at  the  time  of  the  commencement 
and  bad  agreed  with  them  to  in 
the  payment  of  all  lawful  claims  ' 
them  at  such  time.    The  said  ba 
s^d   firm    name,  endorsed   the 
Benjamin  Loder,  for  bis  accommot 
endorsed,  he  had  used  in  purcbaa 
he  bad  so  purchased,  and  he  bad 
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them  against  any  liability  on  such  notes.  In  considera- 
tion of  those  premises,  the  said  bankrupts  had  agreed 
to  transfer  to  hiin  all  the  assets  of  their  said  firm. 
They  made  such  transfer  by  an  instrument  executed 
by  them  on  the  15th  of  June,  1869,  and  Benjamin  Loder, 
by  the  same  instrument,  agreed  to  indemnify  them 
against  the  payment  of  all  claims  which  existed  against 
them  at  the  time  of  the  commencement  of  the  said  pro- 
ceedings, and  against  any  liability  on  the  said  endorse- 
ments. 

On  the  28th  of  January,  1870,  the  same  Benjamin 
H.  Loder  was,  on  a  petition  filed  by  him  on  the  pre- 
ooding  day,  again  adjudged  a  bankrupt  by  this  Gourt. 
He  now  applies  for  his  discharge.  Numerous  debts  have 
been  proved  against  his  estate.  All  of  such  debts  except 
one  consist  of  the  said  notes  of  Benjamin  Loder,  en- 
dorsed by  the  said  firm  of  Loder,  Brothers  &  Go.  The 
one  excepted  debt  amounts  to  the  sum  of  $400,  and 
is  due  to  an  attorney  at  law  for  services.  He  has 
duly  filed  his  written  consent  to  the  discharge  of  the 
bankrupt,  but  no  other  creditor  has  filed  such  consent. 
The  contingent  liability  of  the  endorsers  of  the  said 
notes,  on  their  contracts,  has  become  absolute  and  fixed. 
Objections  to  the  discharge  of  the  bankrupt  are  filed, 
on  the  ground  that  his  assets  (of  which  there  are  none) 
are  not  equal  to  fifty  per  centum  of  the  claims  proved 
against  his  estate,  on  which  he  is  liable  as  the  principal 
debtor,  and  that  the  assent  in  writing  of  a  majority 
in  number  and  value  of  his  creditors  to  whom  he  has 
become  liable  as  principal  debtor,  and  who  have  proved 
their  claims,  was  not  filed  in  the  case,  at  or  before  the 
time  of  the  hearing  of  the  application  for  discharge. 

It  is  urged,  on  the  part  of  the  opposing  creditors,  that 
the  bankrupt,  although  an  endorser  on  the  notes,  is  a 
principal  debtor,  within  the  meaning  of  the  statute,  to 
the  holders  of  such  notes  ;  that,  in  endorsing  the  notes, 
the  bankrupt  was  contracting  to  pay  his  own  debt ;  and 
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that,  at  all  events,  he  became  a  principal  debtor  when 
his  contingent  liability  became  absolute  and  fixed. 

It  is  est/ablishedy  I  think,  by  the  testimony  in  the 
case,  that  the  endorsements,  made  by  the  firm,  of  the 
notes  of  Benjamin  Loder,  were  contracts  independent  of 
their  indebtedness  to  their  creditors,  and  were  made  for 
his  accommodation  solely,  and  that  snch  creditors,  in 
taking  the  notes  so  endorsed,  extinguished  the  original 
indebtedness  of  the  firm  and  substituted  such  notes  for 
it,  so  that  such  endorsements  cannot  be  regarded  as  con- 
tracts to  pay  the  original  indebtedness  of  the  endorsers. 
The  only  question  for  decision  is,  whether  the  bankrupt 
is,  within  the  statute,  liable  as  a  principal  debtor  in  re- 
spect of  such  endorsements.  If  he  is,  he  is  not  entitled 
to  his  discharge. 

A  sensible  construction  must  be  given  to  the  second 
clause  of  the  33d  section  of  the  bankruptcy  Act,  as 
amended  by  the  Act  of  July  27th,  1868.  That  clause  re- 
quires, as  a  condition  precedent  to  a  discharge  in  this 
case,  the  assent  in  writing  of  a  majority  in  number  and 
value  of  the  creditors  of  the  bankrupt  ''  to  whom  he 
shall  have  become  liable  as  principal  debtor,  and  who 
shall  have  proved  their  claims."  The  19th  section  pro- 
vides that  no  debts  shall  be  proved  against  an  estate, 
except  those  specified  in  that  section.  That  section  pro- 
vides, that  a  claim  against  a  bankrupt  as  drawer,  endors- 
er, surety,  bail,  or  guarantor,  may  be  i)roved  after  his 
liability  shall  have  become  fixed.  It  cannot  be  proved 
before  that  time.  Until  that  time,  it  is  not  regarded  as  a 
debt  due  and  payable,  or  even  as  a  debt  existing,  but  not 
payable  until  a  future  day,  so  as  to  be  provable  under 
the  first  paragraph  of  the  19th  section.  Now,  as  a  claim 
against  an  endorser  cannot  be  proved  till  the  contingent 
liability  of  such  endorser  has  become  fixed,  it  follows,  that 
if,  by  the  fixing  of  such  liability,  the  endorser  becomes 
liable  as  a  principal  debtor,  within  the  meaning  of  the 
33d  section,  the  words,  in  that  section,  *^  to  whom  he 
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shall  have  become  liable  as  principal  debtor  and,"  have 
no  force  or  meaning  as  applicable  to  the  liability  of  an 
endorser,  and  might  as  well  have  been  omitted.  Fixed 
liability  makes  the  claim  provable.  Otherwise,  it  is  not 
provable.  Fixed  liability  makes  a  liability  as  principal 
debtor.  The  whole  idea  is  expressed  by  the  provability.' 
To  require  the  assent  of  a  creditor  who  has  proved  his 
claim  in  respect  of  the  fixed  liability  of  an  endorser, 
covers  the  whole  idea,  if,  by  the  fixing  of  such  liability, 
the  endorser  became  liable  a«  a  principal  debtor.  But  if, 
by  the  fixing  of  such  liability,  and  thus  making  the  claim 
provable,  the  debtor  does  not  necessarily  become  liable 
as  a  principal  debtor,  there  is  a  scApe  for  the  operation 
of'  the  words,  "  to  whom  he  shall  have  become  liable  as 
principal  debtor  and."  The  same  views  apply  to  the 
other  contingent  liabilities  named  in  the  19th  section — 
drawer — surety — ^bail — guarantor — bound  for  the  debt  of 
another  person.  There  is,  therefore,  no  soundness  in 
the  view,  that  the  fixing  of  the  liability  of  an  endorser 
makes  him  liable  as  a  principal  debtor,  within  the  mean- 
ing of  the  33d  section,  when  he  otherwise  would  not  be. 

Although  the  liability  of  an  endorser,  from  being  con- 
tingent, becomes  absolute  and  fixed,  it  does  not  thereby 
become  the  liability  of  a  principal  debtor.  When  it  is 
put  into  the  shapeof  the  judgment  of  a  Court,  the  liability 
on  such  judgment  becomes  the  liability  of  a  principal 
debtor.  But,  until  then,  it  is,  under  the  19th  and  33d 
sections  of  the  Act,  the  fixed  liability  of  an  endorser, 
and  not  the  liability  of  a  principal  debtor.  The  maker 
of  the  note  is  the  principal  or  chief  or  primary  debtor. 
The  endorser  is  the  secondary  debtor,  liable  only  on  the 
default  of  the  maker  after  demand  of  payment  and  due 
notice  thereof.  Such  default  and  notice  fix  the  liability 
of  the  endorser,  but  it  still  remains  the  liability  of  an 
endorser.  It  cannot  be  established  without  showing  how 
it  became  fixed,  and  it  must  thus  necessarily  be  shown 
to  be  the  liability  of  an  endorser. 
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It  is  manifest,  I  think,  that  none  of  the  contingent 
liabilities  or  contingent  debt«  spoken  of  in  the  19th  sec- 
tion, whether  those  of  driawer,  endorser,  surety,  bail, 
guarantor,  obligor  for  the  debt  of  another  person,  or 
whatever  else,  can  be  properly  regarded  as  liabilities  of 
a  principal  debtor,  within  the  33d  section,  until  they  have 
undergone  some  other  change  than  merely  becoming  ab- 
solute and  fixed,  in  contradistinction  to  being  contingent. 

It  follows,  that  a  discharge  must  be  granted  notwith- 
standing the  specifications  filed,  and  one  will  be  granted 
when  the  register  shall  have  certified  conformity,  in  the 
usual  form. 

Thomdike  Saunders^  for  the  bankrupt. 
Albert  Matthews^  for  the  creditors. 


OCTOBER,  1870. 
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Collision   off    Barkbgat. — Pilot    Boat  at  Akchor.—Liohtb. — 

Anchor  Watch. 

A  pilot  boat,  at  anohor,  is  not  required  to  show  a  white  light  at  her  masthead,  and 
a  flare-up  light  every  fifteen  minutes,  as  required  by  the  8th  article  of  the  Rules 
for  preYenting  collisions  (18  SUU,  at  Large,  p,  68),  but  must  show  the  white  light 
in  a  globular  lantern,  provided  for  by  the  7th  article. 

A  pilot  b6at  was  at  anchor  off  Bamegat,  showing  a  proper  light,  but  having  no 
watch  on  deck.  She  was  run  into  by  a  schconer  which  was  rnnning  in,  under 
shortened  sail,  to  anchor,  the  wind  being  so  violent  that  the  schooner  was  unable 
to  keep  her  own  side  lights  burning: 
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Hitld,  That  the  schooner  was  in  fault  in  not  keeping  a  yigilant  lookout,  and  that 
the  absence  of  an  anchor  watch  on  the  pilot  boat,  under  the  circumstances,  was 
not  a  &nlt  contributing  to  the  collision. 


Blatghforb,  J.  This  is  a  libel  filed  against  the 
schooner  Wanata,  to  recover  for  the  damages  caused  to 
the  libellants  by  the  sinking  and  total  loss  of  the  pilot 
boat  Josiah  Johnson,  and  of  certain  clothing  and  other 
property  on  board  of  her,  through  a  collision  which  oc- 
curred between  the  two  vessels,  about  9  o'clock  P.  M., 
on  the  6th  of  March,  1869.  The  amount  of  damages 
claimed  is  $23,000.  The  libellant  Johnson  was  the  owner 
of  the  pilot  boat,  and  the  other  libellants  were  the 
owners  of  such  clothing  and  other  property.  The  Wan- 
ata was  on  a  voyage  from  New  York  to  Gharleston.  The 
pilot  boat  was  at  anchor,  oflf  the  coast  of  New  Jersey, 
in  the  Atlantic  Ocean,  about  half  a  mile  from  the  shore, 
in  four  fathoms  of  water,  about  from  15  to  20  miles 
north  of  Bamegat  light.  The  wind  was  very  strong 
from  the  north-west.  The  pilot  boat  was  struck  on  her 
starboard  side  by  the  stem  of  the  Wanata,  and  sank  in  a 
very  few  minutes.  She  had  on  board  thirteen  persons, 
all  told,  six  of  whom  were  pilots.  Of  these  thirteen, 
eleven  have  been  produced  as  witnesses  for  the  libellants. 
The  pilot  boat  had  come  to  anchor  because  she  had  split 
her  foresail.  The  libellants  insist  that  the  collision  hap- 
pened through  the  fault  of  those  on  board  of  the  Wanata, 
in  not  keeping  a  proper  lookout,  and  in  sailing  at  too 
great  a  rate  of  speed.  The  claimants  insist  that  the  col- 
lision was  caused  by  the  negligence  of  those  on  board  of 
the  pilot  boat,  in  anchoring  in  an  improper  place,  in  not 
exhibiting  a  proper  light,  and  in  not  keeping  a  proi>er 
watch  on  her  deck. 

The  claimants  fail  to  show  that  the  pilot  boat  was  an- 
chored in  an  improper  place. 

As  to  the  light  on  the  pilot  boat^  I  am  satisfied,  on 
the  evidence,  that  she  exhibited  such  a  light  as  is  pre- 


312  SOUTHERN   DISTRICT   OF   NEW  YORK, 

The  Schooner  Wanata. 

scribed  by  article  7  of  the  statutory  regulations,  (Act  of 
April  29th,  1864,  13  IT.  S.  Stat,  at  Large,  58),  for  a  vessel 
at  anchor.  It  is  insisted  that  she  ought  to  have  exhib- 
ited, not  the  white  light  in  a  globular  lantern,  provided 
by  article  7,  but  a  white  light  at  the  masthead,  and  a 
flare-up  light  every  fifteen  minutes,  as  prescribed  for 
sailing  pilot  vessels  by  article  8.  It  is  insisted  that 
article  8,  in  speaking  of  ''  sailing  pilot  vessels,"  means 
pilot  vessels  propelled  by  sails  in  contradistinction  to 
pilot  vessels  propelled  by  steam,  and  that,  as  the  pilot 
boat  in  this  case  was  a  vessel  propelled  by  sails,  she  was 
bound  to  exhibit  the  lights  prescribed  by  article  8,  at  all 
times,  both  while  at  anchor  and  while  actually  sailing, 
and  that  the  provisions  of  article  7,  as  to  the  light  to  be 
exhibited  by  vessels  at  anchor,  do  not  apply  to  her.  it 
may  be  conceded,  that  the  expression  *' sailing  pilot  ves- 
sels," in  article  8,  only  includes  pilot  vessels  propelled 
by  sails,  and  yet  it  by  no  means  follows  that  that  article 
applies  to  such  vessels  while  at  anchor.  In  the  first  place, 
article  7  prescribes  a  light  for  all  vessels  at  anchor.  Ar- 
ticle 8  does  not  speak  of  vessels  at  anchor;  and  the 
wording  of  all  the  articles  in  the  statute  shows  clearly 
that  article  8  was  only  int.ended  to  prescribe  lights  for 
sailing  pilot  vessels  while  under  way.  Whenever,  in  the 
statute,  a  light  is  prescribed  as  one  to  be  borne  and  ex- 
hibited uninterruptedly  in  a  fixed  place  by  a  vessel 
under  way,  it  is  spoken  of  as  a  light  to  be  carried ;  and 
the  word  "  carry  "  is  not  applied  to  a  light  that  is  to  be 
shown  by  a  vessel  at  anchor,  or  to  a  light  that  is  to  be 
shown  otherwise  than  uninterruptedly  by  a  vessel  under 
way.  When  a  light  is  spoken  of,  in  the  statute,  as  one 
to  be  shown  by  a  vessel  at  anchor,  or  one  to  be  shown 
otherwise  than  uninterruptedly  by  a  vessel  under  way, 
the  word  used  is  "  exhibit."  In  article  3,  for  seagoing 
steamships  under  way,  in  article  4,  for  steamships  when 
towing  other  ships,  and  in  article  5,  for  sailing  ships 
unde{  way  or  being  towed,  the  .word  used  is  **  carry." 
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The  vessels  are  snpposed  to  be  in  motion,  and  are  to 
**  carry ''  the  lights  prescribed,  and  snch  lights  are  to  be 
visible  uninterruptedly,  and  not  to  be  exhibited  at  inter- 
vals only.  But,  when  we  come  to  article  6,  which  pro- 
vides for  **  exceptional  lights  for  small  sailing  vessels," 
when  under  way,  and  the  side  lights  cannot  be  fixed  so 
as  to  be  carried  where  they  will  be  visible  uninterrupt- 
edly, they  are  required  to  be  ^*  exhibited  "  on  the  approach 
of  or  to  other  vessels.  So,  in  article  7,  the  prescription 
in  regard  to  vessels  at  anchor  is,  that  they  shall  ^*  exhibit " 
the  prescribed  light.  In  article  9,  the  provision  is,  that 
open  fishing  boats,  and  other  boat«,  when  under  way,  shall 
not  be  required  to  ^' carry"  the  colored  side  lights,  but  that, 
if  they  do  not,  the  proper  colored  light  shall  be  ^*  exhib- 
ited "  in  the  proper  place,  on  the  approach  of  or  to  other 
vessels,  and  that  such  boats,  when  at  anchor  or  station- 
ary at  their  nets,  shall  '^esAibit"  a  bright  white  light. 
In  consonance  with  this  use,  in  articles  3,  4,  6,  6,  7,  and 
9,  of  the  words  referred  to,  we  find,  that,  in 'article  8,  the 
provision  is,  that  '*  sailing  pilot  vessels  shall  not  carry 
the  lights  required  for  other  sailing  vessels,  but  shall 
carry  a  white  light  at  the  masthead,  visible  all  round  the 
horizon,  and  shall  also  exhiMt  a  fiare*-up  light  every  fifteen 
minutes."  The  word  ''  carry,"  as  there  used,  intends  a 
light  borne  by  the  sailing  pilot  vessel  while  under  way, 
and  visible  uninterruptedly;  and  the  word  '* exhibit" 
intends  a  light  on  such  vessel  while  under  way,  not  visi- 
ble uninterruptedly,  but  exhibited  at  prescribed  intervals. 
There  would  seem  to  be  a  good  reason  for  prescribing 
for  a  sailing  pilot  vessel,  when  under  way,  different  lights 
from  those  prescribed  for  other  sailing  vessels  when 
under  way,  but  no  good  reason  can  be  conceived  for  pre- 
scribing for  a  sailing  pilot  vessel  when  at  anchor  dift(erent 
lights  from  those  prescribed  for  other  sailing  vessels 
when  at  anchor,  especially  in  view  of  the  fact,  that  arti- 
cle 7  prescribes  one  and  the  same  light  for  all  vessels  at 
anchor,  whether  steamships  or  sailing  ships.    It  is  un- 
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doubtedly  often  convenient,  and  even  necessary,  for  a 
vessel  which  desires  to  take  a  pilot  from  a  pilot  boat 
which  is  under  way  at  sea,  to  approach  so  near  to  the 
pilot  boat  as  to  require  the  exercise  of  caution  to  pre- 
vent a  collision  between  the  two.  Such  approach  may 
be  made  at  night,  and,  for  the  pilot  boat  to  carry  and 
exhibit  the  lights  prescribed  by  article  8,  so  as  to  distin- 
guish her  from  other  sailing  vessels,  would  seem  to  be 
i^easonable  and  useful,  not  only  to  indicate  her  character, 
but  to  guard  against  collision  with  her.  But,  a  pilot  boat 
at  anchor  is  presumptively  not  in  the  course  of  present 
service,  not  seeking  employment  for  her  pilots,  and  not 
to  be  approached  by  a  vessel  seeking  a  pilot.  Hence, 
there  is  no  necessity  that  she  should,  when  at  anchor, 
show  a  different  light  from  that  shown  by  every  other 
vessel  at  anchor. 

As  to  the  question,  whether,  in  fact,  the  pilot  boat 
in  this  case  exhibited,  at  and  before  the  time  of  the  colli- 
sion, such  a  light  as  is  prescribed  by  article  7,  the  clear 
weight  of  the  evidence  is  that  she  did.  In  addition  to  all 
the  other  evidence,  the  witness  Miller,  who  had  been  on 
deck  on  the  pilot  boat  continuously  for  an  hour  and  ton 
minutos  before  the  collision,  and  had  gone  below  for  his 
coat  a  moment  before  the  collision,  testified,  that  the 
light  was  burning  brightly  in  the  main  peak  halyard 
when  he  so  went  below,  and  that  it  had  been  so  burning 
during  the  hour  and  ten  minutes.  Moreover,  the  light 
was  seen  before  the  collision,  by  those  on  board  of  the 
schooner,  but  at  too  late  a  moment  to  avoid  the  colli- 
sion. It  was  in  a  proper  place,  15  or  16  feet  above  the 
deck,  and  about  15  feet  abaft  the  mainmast,  the  sails 
being  all  furled.  Placed  as  it  was,  and  with  the  pilot 
boat  heading  to  the  wind,  it  ought  to  have  been  seen  by 
the  approaching  schooner.  All  the  discrepancy,  in  the 
testimony,  as  to  the  position  in  which  some  of  the  wit- 
nesses saw  the  light  after  the  collision,  is  owing  to  the 
fact  that  some  of  them  looked  at  it  from  the  higher  posi- 
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tion  of  the  deck  or  bulwarks  of  the  schooner,  the  pilot 
boat  being  lower  in  the  water,  and  to  the  further  fact, 
that  its  position  was  lowered  by  the  canting  aft  of  the 
mainmast,  owing  to  the  injury  it  received  by  the  blow 
from  the  schooner. 

It  is  clear,  on  the  proofs,  that  the  schooner  had  no 
proper  lookout,  and  that  the  collision  was  due  to  her 
negligence  in  that  respect.  A  lookout  stationed  forward 
upon  her,  engaged  diligently  in  searching  for  lights  and 
vessels  ahead,  with  his  attention  not  distracted  by  other 
duties,  would,  undoubtedly,  have  seen  the  pilot  boat's 
light  in  season  to  have  enabled  the  schooner,  by  a  change 
of  helm,  to  avoid  her,  anchored  as  she  was.  Especially 
was  this  duty  of  keeping  a  vigilant  watch,  of  the  char- 
acter indicated,  incumbent  upon  the  schooner  on  such 
a  night,  and  in  her  existing  predicament.  The  wind  was 
so  violent  that  she  was  unable  to  keep  her  own  side 
lights  burning,  and  she  was  running  in,  under  shortened 
sail,  to  anchor  under  Barnegat.  Still,  her  speed  was  con- 
siderable, and,  having  no  lights  to  indicate  to  those  on 
other  vessels  her  approach,  it  was  especially  incumbent 
on  her  to  watch  closely  for  such  other  vessels. 

In  view  of  the  fact  that  the  pilot  boat  was  at  anchor, 
and  exhibited  a  proper  light,  and  that  the  schooner  bad 
no  lights  to  indicate  her  approach,  it  cannot  be  regarded 
as  a  fault  on  the  part  of  the  pilot  boat,  contributing  to 
the  collision,  that  no  one  of  her  company  was  on  deck  or 
on  watch  at  and  just  before  the  collision. 

There  having  been  no  fault  on  the  part  of  the  pilot 
boat,  and  the  collision  being  caused  by  the  fault  of  the 
schooner,  there  must  be  a  decree  for  the  libellants,  with 
costs,  with  a  reference  to  a  Commissioner  to  ascertain 
and  report  the  damages  sustained  by  the  libellants. 

Beebe^  DondhuSj  <&  CooJcey  for  the  libellants. 


<r.  H.  Choatej  for  the  claimants. 
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Tow-boat  and  Tow. 

A  tow-boat  took  several  ycssela  in  tow  to  tow  them  through  Hell  Gate  from  New 
York. '  The  tide  waa  flood,  and  the  weather  fair.  After  passing  through  the 
Gate,  one  of  the  yessels  struck  some  obstruction  under  water,  causing  her  to  leak, 
and  making  it  necessary  to  ran  her  ashore.  Her  owner  filed  a  libel  against  the 
tug,  claiming  that  the  tug  had  taken  in  tow  more  vessels  than  she  could  manage, 
and  that  the  vessel  was  allowed  to  be  carried  by  the  tide  out  of  the  channel,  and 
to  strike  a  rock  on  the  shore.  The  tug  claimed,  on  the  other  hand,  that  the 
vessel  strack  a  sunken  wreck  in  the  channel : 

Held,  That,  on  the  evidence,  the  tug  had  taken  in  tow  mor«  vessels  than  she  had 
power  to  manage. 

That,  therefore,  the  burden  was  upon  her  to  prove  that  the  object  which  the 
vessel  struck  was  one,  the  presence  of  which  the  tug  was  not  bound  to  have 
known. 

That  she  had  failed  to  show  this,  and  was,  therefore,  liable  for  the  damages* 

Blatohford,  J.  This  is  a  libel  filed  by  the  owner  of 
the  schooner  Niger  against  the  steam-tag  George  Farrell, 
to  recover  for  the  damages  sustained  by  the  schooner 
and  her  cargo,  while  she  was  being  towed  through  Hell 
Gate  by  the  tug,  on  the  morning  of  the  6th  of  August,  18G9. 
The  schooner  was  bound  from  New  York  to  Weymouth, 
Massachusetts.  The  weather^  was  fine,  and  the  tide  was 
flood.  The  tug  had  two  schooners  lashed  alongside  of 
her  on  her  port  side,  and  two  on  her  starboard  side.  The 
Niger  and  another  schooner  called  the  Delaware  were 
towed  astern,  a  hawser  from  the  tug  running  to  each  of 
them,  the  Niger  being  on  the  port  side  of  the  Delaware. 
The  tug,  with  the  six  schooners,  proceeded  up  the  East 
river,  and  between  BlackweU's  Island  and  the  Long  Is- 
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land  shore,  and,  at  or  near  Astoria,  the  tqg  took  in  tow, 
in  addition,  a  sloop,  which  was  placed  on  the  starboard 
side  of  the  Delaware,  at  the  end  of  a  third  hawser  run- 
ning from  the  tug.  The  Mger,  the  Delaware,  and  the 
sloop  were  properly  secured  to  each  other.  In  this  man- 
ner the  tug  and  the  seven  vessels  proceeded  in  safety 
until  the  Niger  had  reached  a  place  nearly  off  the  point 
of  the  sunken  meadow,  opposite  the  middle  ground,  and 
to  the  eastward  of  Ward's  Island,  when  the  Niger,  in 
consequence  of  her  having  struck  some  object  under 
water  on  her  port  side,  was  found  to  be  making  water 
fast,  and  to  be  sinking.  She  was  cut  loose  and  run 
ashore,  where  she  sank.  The  libel  charges  that  the  acci 
dent  was  due  to  the  fault  of  the  tug  in  taking  in  tow 
more  vessels  than  she  could  manage.  The  answer  avers, 
that,  by  the  fault  of  those  in  charge  of  the  Niger,  or  of 
those  in  charge  of  the  sloop  that  was  in  tow,  or  of  both  of 
them,  and  not  by  the  fault  of  the  tug,  the  Niger  and 
the  sloop  were  allowed  to  sheer  beyond  the  line  of  the 
direction  of  the  tug ;  that  thereby  the  Niger  ran  upon  a 
rock  or  a  sunken  wreck  or  some  obstruction,  which  was 
not,  and  could  not  be,  known  to  the  tug ;  that  those  in 
charge  of  the  tug  hailed  the  said  vessels  to  sheer  in  and 
follow  the  course  of  the  tug,  but  they  failed  to  do 
so ;  and  that  the  injury  to  the  Niger  was  caused  by  neg- 
ligence on  the  part  of  the  said  two  vessels,  or  of  one  of 
them. 

Without  discussing  the  evidence,  which  is  voluminous, 
I  am  satisfied  that  the  weight  of  it  is  decidedly  in  favor 
of  the  conclusion  that  the  accident  happened  through 
the  fault  of  the  tug,  and  not  through  any  fault  on  the 
part  of  the  Niger.  The  tug  undertook  to  tow  more  ves- 
sels than  she  could  properly  manage,  with  the  tide  as  it 
was,  and  with  three  of  the  vessels  towed  at  the  ends  of 
hawsers.  She  lacked  the  power  to  give  the  vessels 
astern  such  way  through  the  water,  running,  as  they 
were,  with  a  strong  flood  tide,  that  their  helms,  properly 


81S  SOUTHERN  DISTRICT  OV  l^W  YORK, 

The  Steam-tug^  George  Farrell. 

managed,  cou]d  keep  tbem  from  being  drifted  and  set  by 
the  tide  upon  the  shore  where  the  Niger  struck.  The 
evidence  is  very  clear,  that  the  helms  of  all  three  ves- 
sels astern  were  put  and  kept  to  port,  as  the  tide  set  them 
upon  the  shore  on  their  port  side,  and  that,  notwith- 
standing this,  the  tug  failed  to  draw  them  clear  of  that 
shore.  What  the  witnesses  on  board  of  the  tug  call  the 
sheering  of  the  vessels  astern,  was  their  drifting  with 
the  set  of  the  tide.  The  tug  having,  on  this  state  of 
facts,  and  through  negligence,  suffered  the  'Sigev  to 
strike,  the  burden  of  proof  is  on  the  tug  to  show  that  the 
Niger  struck  on  some  object,  the  presence  of  which 
ought  not  to  have  been  known  to  the  tug.  The  tug  fails 
to  show  this.  Indeed,  the  weight  of  the  evidence  is,  that 
the  Niger  went  so  near  to  the  shore  as  to  strike  a  rock. 

There  must  be  a  decree  for  the  libellant,  with  costs, 
with  a  reference  to  a  Commissioner  to  ascertain  the 
damages  sustained  by  the  libellant. 

Beebcj  Donokue^  dk  Cooke^  for  the  libellant. 

JS.  D.  Benedict^  for  the  claimant. 
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THE  BAEK  VIVID. 

Damage  to  Cargo.— Unskaworthikkbs. — Eyidsnce. — Protest. — 

Survey. 

A  bark  was  loaded  with  sugar  and  molasses  in  Porto  Rioo,  and  lay  in  the  harbor 
apparently  right,  but  was  found,  one  morning,  to  hare  seren  feet  of  water  in  her 
hold.  Her  oaigo  was  discharged,  and  she  was  re-canlked  aboye  her  copper,  and 
the  cargo  which  had  not  been  destroyed  was  re-shipped,  and  she  brought  it  to 
Kew  York,  where  libels  were  filed  against  her  to  recover  for  the  loss  and  injilry 
to  the  carga  The  defence  was  set  up  in  the  answers,  that  a  heavy  swell  on  the 
night  in  question  had  opened  her  seams,  and  broken  the  pipe^  which  led  to  the 
water  closet,  and  thus  admitted  the  water,  so  that  the  loss  was  occasioned  by  a 
peril  of  the  sea.  The  witnesses  for  the  bark,  while  they  testified  to  the  heavy 
rolling  of  the  vessel,  testified  also  that  no  water  came  in  through  the  seams :    ' 

ffeld,  That  this  discrepancy  between  the  answer  and  the  evidence  in  behalf  of 
the  bark,  together  with  the  fact  that  the  broken  water-closet  pipe  was  not  dis. 
covered  till  after  the  arrival  of  the  bark  in  New  York,  and  that  the  protest 
made  no  mention  of  any  heavy  sea  or  hoavy  rolling  of  the  ship,  threw  discredit 
upon  the  evidence  of  the  rolling. 

That,  when  goods  are  lost  by  the  vessel,  on  which  they  are  shipped,  springing  a 
leak  while  at  anchor  in  a  harbor,  the  shipowner  must  show  some  stress  of 
weather,  or  other  circumstance,  sufficient  to  account  for  such  a  leak  in  a  vessel 
of  ordinary  strength. 

That,  on  the  evidence,  no  such  cause  for  the  leak  was  shown  in  this  case,  and 
that  the  leak  was  caused  by  the  unseaworthy  condition  of  the  bark. 

The  rules  of  evidence  in  Courts  of  Admiralty  are  not  as  striogent  as  in  Courts  of 
common  law. 

Where  a  copy  of  a  protest  was  offered  in  evidence,  without  any  proof  of  its  cor- 
rectness as  a  copy,  but  it  was  proved  that  a  protest  was  made  at  the  time  and 
place  where  the  copy  purported  to  have  been  made,  and  that  it  was  signed  by 
the  mate  of  the  bark,  and  the  mate,  though  called  as  a  witness  in  courts  was  not 
asked  in  relation  to  the  truth  of  the  copy,  and  did  not  dispute  it : 

ffeld,  That  the  copy  was  admissible  in  evidence. 

A  copy  of  a  survey,  not  purporting  to  have  been  made  by  any 'one  connected  with 
the  vessel,  was  excluded  as  evidence,  no  witness  able  to  prove  or  disprove  its 
correctness  being  called,  or  shown  to  be  within  reach. 
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Benedict,  J.— These  actions  are  brought  to  recover 
of  the  bark  "Vivid"  the  value  of  certain^sugars,  shipped 
on  board  that  vessel  in  Ponce,  Porto  Bico,  to  be  trans- 
ported to  New  York  under  bills  of  lading  in  the  ordinary 
form,  and  which  were  destroyed  under  the  following  cir- 
cumstances.   The  bark,  a  vessel  ten  or  twelve  years  old, 
having  been  absent  from  New  York  without  repairs  for 
about  a  year,  was  loaded  in  Ponce  for  New  York  with  a 
cargo  consisting  of  505  boxes  of  sugar,  130  hogsheads  of 
molasses,  and  30  tons  of  lignum  vitsB  wood.    Her  load- 
ing was  completed  on  the  4th  day  of  June,  1869,  when 
at  nightfall  she  lay  at  anchor  in  the  harbor,  ready  for 
sea,  drawing  fifteen  feet  of  water,  and  apparently  tight. 
The  next  morning,  at  daylight,  she  was  found  to  have 
some  seven  feet  of  water  in  her  hold.  The  pumps  were  set 
to  work ;  but  it  was  found  necessary  to  discbarge  all  the 
cargo  between  decks  before  the  leak  was  got  under.    It 
was  then  determined  to  recaulk  her,  and  accordingly  the 
whole  cargo  was  discharged,  the  vessel  caulked  above 
her  copper,  and  the  portion  of  the  cargo  not  destroyed 
by  the  water  which  had  come  into  the  vessel  was  re- 
laden,  and  the  bark  proceeded  with  it  to  New  York, 
where  she  arrived  in  safety  without  further  damage. 
The  value  of  the  sugars  thus  destroyed  amounted  to 
about  $35,000,  while  the  value  of  the  vessel  is  but  about 
$2,000.    This  loss,  as  far  as  the  value  of  the  vessel  will 
go  towards  it,  the  libellants  now  seek  to  recover,  upon 
the  ground  that  the  vessel,  when  she  was  loaded  in 
Ponce,  was  unseaworthy,  and  the  loss  solely  attributable 
to  her  weak  condition.     The  defence  is  that,  on  the 
night  of  the  4th  of  June,  after  the  cargo  was  in,  the 
vessel  was  caused  to  roll  and  labor  heavily  in  the  trough 
of  the  sea,  by  reason  of  a  heavy  swell  which  arose, 
whereby  the  seams  of  the  vessel  were  opened,  and  the 
pipe  leading  from  the  water  closet  to  the  outside  of  the 
vessel  broken,  and  thus  the  water  was  admitted,  which 
dissolved  and  destroyed  the  sugars;  and  it  is  accord- 
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ingly  insisted  that  the  loss  is  attributable  solely  to  a 
peril  of  the  sea.  To  prove  this  defence,  the  claimants 
have  introduced  three  witnesses,  the  mate  and  the 
steward  of  the  bark,  and  a  shipwright  who  examined 
her  after  she  arrived  in  "New  York.  The  mate  and  stew- 
ard both  testify  to  a  heavy  sea  on  the  night  of  the  4th 
of  June,  and  that  the  bark  rolled  heavily  in  it— as  the 
mate  says,  so  heavily  that  he  was  afraid  for  his  masts, 
and  put  rolling  tackle  on  his  main  yard.  The  mate, 
ateward  and  shipwright  likewise  testify  to  the  good  con- 
dition and  tightness  of  the  vessel  when  the  cargo  was 
taken  in ;  and  the  shipwright  proves  that,  on  repairing 
the  vessel  in  New  York,  the  water-closet  pipe  was  found 
partly  torn  away  from  the  flange,  where  it  is  fastened  to 
the  outside  of  the  vessel ;  which  point  was  below  the 
water  line  as  the  bark  was  first  loaded  in  Ponce,  but  was 
not  below  that  line  on  the  voyage  to  New  York. 

Of  this  evidence,  a  necessary  part  for  a  successful 
defence  is  that  which  goes  to  prove  an  excessive  rolling 
of  the  bark  in  a  heavy  sea  on  the  night  of  the  4th  of  June. 
But  this  part  of  the  claimants'  evidence  is  rendered 
doubtful,  and  open  to  the  suspicion  of  being  at  least 
highly  colored,  by  the  other  portion  of  the  testimony 
of  the  same  witnesses  in  regard  to  the  condition  of 
the  vessel,  wherein  they  all  declare  that  no  water 
was  taken  in  through  the  seams  of  the  vessel.  This 
declaration  is  made  emphatically ;  and,  upon  such 
evidence  standing  alone,  it  might  have  been  inferred 
that  the  breakage  of  the  water-closet  pipe  waa  the 
cause  of  the  leak,  and  the  vessel  accordingly  dis- 
charged from  responsibility,  upon  the  ground  that  a 
vessel  able  to  endure  without  any  other  injury  such  a 
sea  as  the  mate  describes,  when  loaded  as  this  vessel 
was,  was  manifestly  seaworthy.  And  yet,  in  contra- 
diction of  this  testimony,  the  answer  is  found  to  aver 
that  the  vessel's  seams  were  opened,  and  water  thus 
admitted  to  the  cargo.    The  shipwright  is  wrong  then 
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when  he  sweaxs  that  the  condition  of  the  oakum,  when 
he  examined  it  in  New  York^  showed  that  water  had  not 
passed  through  the  seams.  And  if  the  seams  were 
opened,  as  the  answer  admits,  it  is  difficult  to  under- 
stand how  the  mate  and  steward  could  have  examined 
the  vessel's  seams  as  carefully  as  they  describe,  without 
finding  places  open.  It  is  also  probable  that  the  break 
in  the  water-closet  pipe,  which  was  first  discovered  in 
New  York,  had  not  occurred  at  the  time  of  the  leak,  a& 
it  would  hardly  have  remained  undiscovered  when  the 
vessel  was  surveyed  and  calked  in  Ponce,  after  the  leak^ 
if  then  in  existence* 

The  doubt  thus  cast  upon  their  account  of  the  heavy 
sea,  which  the  mate  and  steward  describe,  is  greatly 
strengthened  by  the  fact,  that  the  protest  makes  no 
mention  whatever  of  any  heavy  sea  at  the  time  of  the 
leak,  and  does  not  allude  to  any  heavy  rolling  of  the 
ship  as  the  cause  of  the  leak.  Such  an  omission  in  a 
protest  is  significant ;  for,  to  use  the  language  of  Judge 
Hopkinson  {Gilpin^  p.  10),  ^^in  protests,  the  seas  are 
always  mountain  high,  and  the  wind  never  less  than  a 
hurricane."  I  can  conceive  no  reason  for  omitting 
from  a  protest  any  allusion  to  the  fact  which  is  now 
claimed  to  have  been  the  cause  of  the  loss,  and  to  have 
made  a  protest  necessary.  Against  witnesses  thus  in 
conflict  with  the  answer  upon  a  material  point,  (the  mas- 
ter of  the  vessel  not  being  produced,  or  his  absence 
accounted  for),  three  marine  inspectors  are  produced  by 
the  libellants,  who  examined  the  bark  after  her  arrival 
in  New  York,  when  she  had  sustained  no  injury  since 
the  leak  in  Ponce,  who  declare  her  to  have  been  unfit 
to  sustain  such  a  cargo,  and  unseaworthy.  &he  was 
extensively  repaired  before  any  rate  could  be  given  her, 
and  then  the  rate  was  A  2^.  The  condition  of  the  .tim- 
bers and  planks  of  the  vessel,  as  described  by  these  wit- 
nesses, confirms  the  opinion  which  they  express ;  and 
they  are  to  some  extent  corroborated  by  the  testimony 
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of  the  shipwright,  called  by  the  claimants,  who,  while 
he  says  that  no  water  could  come  through  the  seams,  is 
far  from  being  satisfied  that  the  tear  discovered  in  the 
water-closet  pipe  would  account  for  the  quantity  of 
water  the  bark  made.  Upon  a  careful  weighing  of  this 
testimony,  I  am  of  the  opinion  that  the  claimants  have 
failed  to  show  any  stress  of  weather  sufficient  to  cause 
the  leak  in  question,  had  the  bark  been  reasonably  tight 
and.  staunch  above  her  copper ;  and,  in  the  absence  of 
such  proofs,  it  is  the  reasonable  inference,  that  the  loss 
arose  from  the  insufficiency  of  the  vessel.  There  was, 
at  the  time,  no  wind  of  any  consequence ;  the  vessel  was 
in  a  harbor,  and  at  her  anchorage.  She,  doubtless,  was 
able  to  carry  a  moderate  cargo,  but  when  filled  to  the 
depth  of  fifteen  feet  with  sugar  j^d  molasses,  she  was 
unable  to  endure,  without  opening  her  seams,  what  I 
conceive  to  have  been  no  more  than  an  ordinary  occur- 
rence, such  as  any  vessel  would  be  expected  to  endure. 

The  law  requires  of  the  shipowner  a  vessel  reasonably 
calculated  to  endure  the  ordinary  strain  of  the  naviga- 
tion in  which  she  is  engaged.  If  his  vessel  be  reason- 
ably sufficient  for  the  voyage,  he  is  not  to  be  held  liable, 
by  showing  that  a  stouter  ship  would  have  outlived  the 
peril  {Madachlan  on  Shipping^  p.  459) ;  but  when  goods 
are  lost  by  his  vessel's  springing  a  leak  while  at  anchor 
in  a  harbor,  he  must  show  some  stress  of  weather,  or 
other  circumstances  sufficient  to  account  for  such  a  leak 
in  a  vessel  of  ordinary  strength.  The  effbrt  to  show  this, 
in  the  present  case,  has  failed  to  satisfy  my  mind,  and  I 
must,  accordingly,  hold  the  vessel  liable  for  the  loss  in 
question. 

In  arriving  at  this  conclusion,  I  have  attached  some 
importance  to  the  fact,  that  the  protest  omits  any  allu- 
sion to  any  heavy  sea,  and  I  must,  therefore,  add  my 
decision  upon  the  question  of  evidence,  which  was  raised 
by  the  objection  of  the  claimants  to  the  introduction  of 
the  protest  in  evidence.    The  document  offered  is  not 
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the  original  protest,  but  is  simply  a  paper  purporting  to 
be  a  copy  of  a  protest,  and  it  is  not  accompanied  with 
any  proof  of  its  correctness  as  a  copy.    Upon  this  ques- 
tion of  evidence,  I  remark  that,  because  of  the  great 
distinction  which  prevails  between  the  description  of 
causes  which  come  under  the  cognizance  of  the  courts  of 
admiralty  and  those  of  the  common  law  {Dr.  InishingUm^ 
in  deciding  the  case  of  The  Peerless,  1  Inish.  41),  the 
strict  rules  of  evidence,  applied  in  the  courts  of  con]^mon 
law,  often  lose  much  of  their  force  when  invoked  in  a 
court  of  admiralty.    Courts  of  admiralty  are  courts  re- 
quiring dispatch,  and  the  questions  of  fact  brought  be- 
fore them  often  arise   out  of  occurrences  transpiring 
upon  the  sea,  where  time  and  opportunity  of  record  are 
often  wanting,  where  ledgers  and  letter-books  are  not 
kept,  and  where  the  living  witnesses  present  are  likely 
to  be  as  floating  and  as  unstable  as  the  element  itself  on 
which  they  live ;  and  often  the  transaction  in  question 
has  taken  place  in  a  foreign  or  out-of-the-way  place,  in 
the  presence  of  strange  laws  and  customs,  and  among 
ignorant  and  sometimes  barbarous  men.     It  is,  there- 
fore, no  uncommon  thing  for  these  courts,  in  cases  where 
justice  will  be  advanced  thereby,  to  receive  some  de- 
scriptions of  testimony  never  admitted  in  other  courts — 
which  can  the  more  safely  be  permitted  in  these  courts, 
because  the  whole  case  is  before  a  single  judge,  sup- 
posed to  be  able  to  weigh  with  care  and  deliberation  all 
portions  of  the  evidence,  and  to  determine  the  true  sig- 
nificance of  the  attending  and  corroborating  circum- 
stances, and  because,  in  admiralty,  the  first  decision  of 
the  questions  of  fact  is  never  conclusive,  but  is  always 
subject  to  review,  in  the  light  of  additional  and  explana- 
tory testimony,  which  may  be  produced  fn  the  appellate 
court.     Although  questions  of  evidence  raiely  appear 
in  the  decisions  of  admiralty  courts,  illustrations  of  this 
feature  of  admiralty  procedure  are  not  wanting  among 
the  decided  cases.    The  case  of  the  Peerless,  above  re- 
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ferred  to,  is  one  where  Dr.  Lusbington  speaks  of  courts 
of  admiralty  as  admitting  in  evidence  ''affidavits  sworn 
almost  in  every  way — before  justices  of  the  peace,  com- 
missioners of  clearances,  &c.,  &c.,  even  evidence  not  on 
oath,  as  where,  according  to  the  custom  of  some  of  the 
States  in  the  north  of  Europe,  the  original  evidence  was 
not  taken  on  oath,  but  the  person  giving  it  undertook  to 
make  oath  afterwards,  if  required."  The  case  of  the  Es- 
trella  (4  Wheat.  306),  where  hearsay  testimony  was  admit- 
ted as  such,  is  another  illustration ;  so,  also,  the  case  of 
the  Heligoland  {Swdbey,  496),  where  the  execution  of  a 
bottomry  bond  was  held  proved,  on  simply  the  seal  of 
the  consul.  Likewise,  the  case  of  the  London  Merchant 
(3  Sagg^  396),  where  a  copy  of  an  entry  of  a  protest 
before  a  notary — the  protest  not  having  been  sworn  to 
or  extended — was  admitted  on  the  certificate  of  the  no- 
tary that  it  was  a  true  copy.  The  copy  protest  oifered 
in  evidence  here  appears  to  me  admissible,  as  within  the 
spirit  of  the  cases  above  cited.  For,  on  its  face,  it 
appears  to  be  a  veritable  copy  of  a  protest,  and  there  is 
no  adequate  motive  to  induce  the  fabrication  of  such  a 
document,  nor  is  a  fabrication  suggested.  Moreover,  it 
is  in  proof  that  a  protest  was  made  at  the  time  and  place 
where  this  copy  purports  .to  have  been  made,  and  that  it 
was  there  signed  by  the  mate  of  the  vessel ;  and,  more 
than  all,  that  same  mate  was  before  me  as  a  witness  on 
the  stand,  called  by  the  claimant,  and  could  have  dis- 
puted the  verity  of  this  copy  protest,  but  he  was  not 
asked  in  relation  thereto.  In  view  of  this  latter  circum- 
stance, 1  am  justified  in  considering  the  copy  produced 
to*  be  correct,  and  I  admit  it  in  evidence,  leaving  the 
party  objecting  to  show  its  incorrectness,  by  a  commis- 
sion to  Ponce,  or  otherwise,  if  so  advised. 

Copy  surveys  were  likewise  sought*  to  be  read  in 
evidence,  but  they  stand  upon  a  diiferent  ground.  They 
do  not  purport  to  be  made  by  any  one  connected  with 
the  vessel,  and  no  witness  able  to  prove  or  to  dispute 
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their  correctness,  as  copies,  has  been  called  as  a  wit- 
ness, or  shown  to  be  within  the  reach  of  the  claimants. 
Besides,  it  has  been  adjudged  that  surveys  are  not 
evidence  of  the  facts  stated  therein.  (Watson  v.  Ins. 
Oo.  of  North  America,  2  W.  C.  C.  152 ;  Cort  v.  Delaware 
Ins.  Oo.  2  W.  C.  C.  375.)  I  therefore  reject  the  copy 
surveys ;  but,  upon  the  protest,  and  other  evidence  in 
the  cause,  as  before  stated,  I  adjudge  the  libellants 
entitled  to  recover. 

Let  decrees  be  entered  accordingly,  the  form  to  be 
settled  before  me  on  notice. 


OCTOBER,  1870. 

IN  THE  MATTER  OP  JULIUS  KLANOKE,  A 

BANKRUPT. 

\  Priorities. — Attachment. — Levy. 

The  personal  property  of  K  was  seized  by  a  sheriff,  under  an  attachment  issued 
from  a  State  Court.  Thereafter  other  suits  were  commenced,  in  which  judg- 
ments were  obtained,  and  executions  issued  and  delivered  to  the  same  sheriff. 
E.  then  filed  his  petition  in  bankruptcy,  and  the  property  was  sold  by  consent 
of  parties,  without  prejudice  to  the  rights  of  the  several  creditors.  The 
judgment  creditors  moved  for  an  order,  directing  the  judgments  to  be  paid 
in  full,  claiming  that  by  virtue  of  the  bankruptcy  Act,  the  attachment  was 
discharged,  and  as  there  had  been  levys  undei^  their  executions,  before  the 
filing  of  the  petition,  the  lien  of  the  executions  was  preserved.  • 

Held,  That  the  intention  of  the  Act,  was  not  to  improve  the  condition  of  any 
creditor,  or  to  create  new  rights. 

That  the  levy  on  property,  already  subject  to  an  attachment  to  its  fall  value,  gave 
the  judgment  creditors  no  security,  and  that  the  motion  must  be  denied. 

Benedict,  J.    On  the  6th  of  November,  1869,  the 
personal  property  of  Julius  Klancke,  was  seized  by  the 
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sheriff,  by  virtue  of  an  attachment  issued  under  the 
Laws  of  the  State  of  New  York. 

After  the  levy  of  the  attachment,  two  suits  were 
commenced  in  the  Marine  Court  of  the  city  of  New 
York,  against  the  bankrupt,  in  which  judgments  were 
obtained,  and  executions  issued  and  delivered  to  the 
sheriff.  After  such  levy,  the  debtor  filed  his  petition 
in  bankruptcy,  under  which  he  has  been  declared  bank- 
rupt, and  his  property  having  been  converted  into 
money  by  the  trustee,  is  now  in  his  hands  for  distribu- 
tion. 

The  gross  amount  of  the  estate  is  $1,668  87,  without 
deducting  expenses.  The  amount  of  the  judgments,  in 
the  Marine  Court,  is  $1,037  88.  The  amount  of  the  prior 
•attachment  was  $2,710  75.  The  estate  having  been  con- 
verted into  cash,  by  consent  of  parties,  without  prej- 
udice to  the  rights  of  the  judgment  creditors  and  the 
attaching  creditor,  and  subject  to  the  order  of  the  Court, 
the  judgment  creditors  now  move  for  an  order,  directing 
the  payment  of  the  judgments  in  full,  in  preference  to 
any  other  creditors,  upon  the  ground  that,  by  the  bank- 
ruptcy Act,  the  attachment  was  discharged,  and  there 
having  been  a  bona  fide  levy  under  the  executions,  before 
the  filing  of  the  petition,  the  lien  of  the  executions  is 
saved  by  the  Act,  and  the  judgment  creditors  are 
accordingly  entitled  to  be  paid  in  full.  I  cannot  assent 
to  this  view  of  the  effect  of  the  bankruptcy  Act,  in  a 
case  like  the  present.  The  provisions  of  the  Act  for 
preserving  existing  securities,  certainly  do  not  indicate 
any  intention  to  improve  the  condition  of  any  creditor, 
or  create  new  rights.  The  most  that  could  be  said, 
is  what  was  said  in  earlier  cases,  arising  under  the  Act, 
namely :  that  any  right  of  priority,  lawfully  acquired 
by  a  judgment  creditor,  by  a  valid  levy  made  prior 
to  the  filing  of  the  petition  in  bankruptcy,  would  be 
preserved  in  proceedings  under  the  Act.  In  the  present 
ease,  all  the  right  which  the  judgment  creditor  had 
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acquired,  was  by  a  levy  on  property  already  subject 
to  an  attachment,  to  its  full  value.  Such  a  levy  gave  the 
judgment  creditor  no  security,  and  does  not  entitle  him 
to  apply  to  this  Court  for  a  payment  of  his  judgment 
in  full,  out  of  the  proceeds  of  the  estate.  In  this  view 
of  the  law,  it  is  unnecessary  to  consider  the  effect  of 
the  evidence  relied  upon,  to  show  that  the  insolvency 
of  the  bankrupt  was  known  to  the  judgment  creditor, 
at  the  time  of  obtaining  his  judgment.  My  determina- 
tion is  based  upon  the  assumption,  that  the  prior 
attachment  was  a  hona  fide  proceeding,  instituted  in 
good  faith,  to  collect  a  debt  due. 


OCTOBER,  1870. 

IN  THE  MATTER  OP  LEAVIS  B.  LODEK,  A 

BANKEUPT. 

Discharge. — Principal  Debtor. — Endorser. 

Where  the  discharge  of  a  baDkmpt  was  opposed  by  creditors,  holding  notes  of  a 
third  party  endorsed  by  the  bankmpt,  on  the  g^nnd  that  his  discharge  was 
not  assented  to  by  a  majority  of  his  creditors,  nnder  the  8Sd  section  of 
the  bankruptcy  Act,  as  amended  by  the  Act  of  July  27, 1867 : 

Held,  That  the  bankrupt  was  not  a  "  principal  debtor"  to  such  creditors  within  the 
meaning  of  the  Act,  and  that,  as  the  discharge  of  the  bankrupt  was  assented 
to  by  a  majority  of  his  creditors,  in  number  and  value,  excluding  the  holders 
of  such  endorsements,  he  was  entitled  to  his  discharge. 

Benedict,  J.  Lewis  B.  Loder,  a  bankrupt,  moves 
for  his  discharge,  under  the  provisions  of  the  bankrupt- 
cy  Act.  The  discharge  is  opposed  by  certain  of  his 
creditors,  who  constitute  a  majority  in  number  and 
value  of  the  creditors  who  have  proved  claims,  and  who 
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rely  upon  the  33d  section  of  the  Act,  amended  by  the 
Act  of  July  27, 1867,  as  the  foundation  of  their  opposi- 
tion. 

The  claims  of  these  opposing  creditors  are  all  of  one 
description,  namely,  the  endorsement  by  the  bankrupt 
of  promissory  notes  made  by  a  third  party,  duly  pro- 
tested, and  notice  of  non-payment  duly  given,  so  as 
to  fix  the  liability  of  the  endorser. 

The  bankrupt  contends  that  such  endorsements  do 
not  constitute  him  a  principal  debtor  to  the  holders 
of  the  protested  notes,  within  the  meaning  of  the 
33d  section  as  amended,  and  that  he  is  entitled  to  his 
discharge,  upon  the  written  consent  of  a  majority  in 
number  and  value  of  the  claims  proved,  excluding,  the 
claims  of  the  contestants. 

I  am  of  the  opinion,  that  the  position  taken  by  the 
bankrupt  is  correct.  When  the  whole  scope  of  the  bank- 
ruptcy Act  is  considered,  it  appears  quite  manifest, 
that  it  was  not  the  intention  of  the  Act,  to  require  of 
the  debtor,  as  a  condition  to  his  discharge,  the  consent 
of  creditors  whose  debts  arise  solely  out  of  his  en- 
dorsement of  the  notes  of  a  third  party.  The  words 
*'  principal  debtor,"  as  used  in  the  33d  section,  are  to  be 
taken  in  their  ordinary  legal  acceptation,  and  do  not 
include  such  an  endorser. 

The  liability  of  an  endorser,  is  secondary  to  that 
of  the  maker,  who  is  the  principal  debtor,  and  the 
character  of  the  obligation  remains  unchanged,  notwith- 
standing it  may  have  become  fixed  by  demand,  and 
notice  of  non-payment. 

Accordingly,  I  am  of  the  opinion,  that  the  bankrupt 
is  entitled  to  his  discharge.* 

♦  See  the  case  of  Benjamin  H.  Loder,  ant^^  p.  806. 
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THE  UNITED  STATES  v.  LAFAYETTE  CHAFFEE. 

Withholding   Pension. — Construction  op  Statutb. — Pleading. — 

Guardian. 

The  last  clause  of  the  13th  section  of  the  Pension  Act  of  July  4,  1864  (13  U.  S. 
Stat,  at  Large,  p.  389),  \a  not  limited  to  offences  under  that  Act,  and  an  agent 
who  withholds  from  a  pensioner  a  pension,  granted  by  an  Act  passed  subsequent 
to  the  Act  of  July  4,  1864,  Ib  indictable  under  it 

IfHiere  a  pension  agent  was  found  guilty,  under  that  clause  of  the  act  of  July  4, 
1864,  under  an  indictment,  which  alleged  that  two  minor  children  were  pen- 
sioners, and  that  the  accused  had  been  employed  as  agent  of  Y.,  the  guardian  of 
the  minors,  to  collect  the  pension,  and  that  the  pension  had  been  paid  to  him, 
and  that  it  was  his  duty  to  pay  the  same  to  the  guardian,  which  he  had  refused 
to  do ;  and  the  pension  certificate,  which  was  in  evidence,  showed  that  the 
jpension  was  "  payable  to  Y.,  as  guardian  of  the  miaors  f  and  a  motion  was 
made  to  arrest  the  judgment:  ^ 

Htldf  That  the  guardian  might  perhaps,  on  the  certificate,  be  properly  considered 
as  the  pensioner,  in  her  representative  capacity ;  but  that  this  motion  must  be 
determined  on  the  language  of  the  indictment,  and  as  the  indictment  alleged 
that  the  minors  were  the  pensioners,  and  did  not  allege  a  withholding  of  the 
pension  from  them,  but  from  Y.,  it  did  not  state  any  offence  against  the  Act, 
and  the  judgment  must  be  arrested. 

Hall,  J.  The  defendant  was  tried,  at  the  present 
term,  upon  an  indictment  charging  him  with  wrongfully 
withholding  moneys  received  by  him,  as  the  attorney  or 
agent  of  the  guardian  of  two  minors,  in  payment  of  the 
pension  granted  to  such  minors  by  the  United  States. 
He  was  found  guilty,  and  thereupon  moved  in  arrest  of 
judgment,  upon  the  ground  that  the  case  is  not  within 
the  13th  section  of  the  Act  of  July  4,  1864,  on  which  the 
indictment  is  founded,  because  the  Act  under  which  such 
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pension  was  granted  was  not  passed  until  after  the  pas- 
sage of  the  Act  of  1864 ;  and  also  on  the  ground  that  the 
indictment  is  insufficient  to  bring  the  case  within  the 
provisions  of  that  section. 

The  indictment  contains  but  a  single  count,  by  which 
the  grand  jurors,  upon  their  oaths,  present  that  one 
Stephen  Williams  was  heretofore  a  private  soldier,  in  the 
service  of  the  United  States  of  America ;  that  on  the  8th 
day  of  May,  one  thousand  eight  hundred  and  sixty-six, 
said  Stephen  Williams  died,  by  reason  of  wounds  received 
and  diseases  contracted  while  in  the  service  of  the  United 
States,  as  aforesaid,  and  in  the  line  of  duty,  as  afore- 
said ;  that  the  said  Stephen  Williams,  at  the  time  of  his 
death,  as  aforesaid,  left  two  minor  children,  him  surviv- 
ing— to  wit,  John  0.  Williams,  who  will  be  sixteen  years 
of  age  on  the  8th  day  of  December,  A.  D.  1871,  and 
Emma  J.  Williams,  who  will  be  sixteen  years  of  age  on 
the  17th  day  of  June,  A.  D.  1874  ;  that  one  Julia  Voelker, 
at  the  time  of  the  finding  of  this  indictment,  was,  and  for 
more  than  two  prior  thereto,  has  been  the  guardian  of 
Baid  minor  children,  duly  appointed  and  qualified,  and 
acting  as  such  guardian  of  the  said  John  0.  Williams 
and  Emma  J.  Williams. 

''  And  the  jurors  aforesaid,  upon  their  oaths  aforesaid, 
do  further  present,  that,  by  reason  aforesaid,  the  said 
minor  children,  John  0.  Williams  and  Emma  J.  Williams, 
and  each  of  them,  on  the  8th  day  of  May,  one  thousand 
eight  hundred  and  sixty-six,  became  and  were  entitled 
to  have  and  receive  a  pension  from  the  United  States  of 
America,  at  the  rate  of  eight  dollars  per  month,  and  an 
additional  sum  of  two  dollars  per  month,  for  each  of  said 
minor  children,  until  sixteen  years  of  age,  pursuant  to, 
and  by  virtue  of,  an  amendment  to  an  Act  of  Congress, 
approved  on  the  14th  day  of  July,  one  thousand  eight 
hundred  and  sixty-two,  entitled  '  An  Act  to  Grant  Pen- 
sions.' That,  on  the  17th  day  of  July,  one  thousand 
eight   hundred  and  sixty-eight,  said  pension,  payable 
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semi-annually  at  the  rate  aforesaid,  to  which  the  said 
minor  children  were  entitled  as  aforesaid,  had  been  duly 
granted  and  allowed  by  the  United  States  of  America, 
to  said  minor  children.  "That  on  the  fourth  day  of 
March,  one  thousand  eight  hundred  and  sixty-eight,  said 
Julia  Voelker,  as  such  guardian,  became  and  was  justly 
entitled  to  have  and  receive  from  the  United  States  of 
America  a  payment  of  said  pension,  amounting  to  the 
sum  of  two  hundred  and  twenty  dollars,  and  the  said 
Julia  Yoelker,  as  such  guardian,  had  a  just  and  lawful 
claim  against  the  United  States  therefor,  pursuant  to 
the  Act  of  Congress  aforesaid. 

"  And  the  jurors  aforesaid,  upon  their  oaths  aforesaid^ 
do  further  present,  that  heretofore,  to  wit,  before  the 
4th  day  of  March,  A.  D.  1868,  said  Julia  Voellcer,  as  such 
guardian,  as  aforesaid,  did  employ  and  authorize  one 
La  Fayette  Ghaffee,  of  Lockport,  as  her  agent  and  at- 
torney, and  the  said  Julia  Voelker  did  then  and  there 
duly  execute  and  deliver  to  the  said  La  Fayette  Chaffee 
a  sufficient  power  of  attorney,  to  enable  him  to  obtain 
and  receive,  from  the  said  United  States,  said  two  hun- 
dred and  twenty  dollars,  due  to  said  minor  children, 
and  to  said  Julia  Voelker,  as  aforesaid ;  and  the  said 
La  Fayette  Ghaffee  did  then  and  there  undertake  and 
agree  to  and  with  the  said  Julia  Voelker,  as  such  guard- 
ian, to  obtain  and  receive  the  moneys  aforesaid,  due  and 
payable  as  aforesaid,  to  said  minor  children,  and  to  said 
Julia  Voelker,  by  reason  thereof,  and  to  pay  over  and 
deliver  to  the  said  Julia  Voelker  the  amount  of  the  said 
pension  due  and  payable  to  said  minor  children,  and  to 
her  as  aforesaid,  and  it  was  the  duty  of  the  said  La 
Fayette  Chaffee  to  pay  over  and  deliver  to  said  Julia 
Voelker,  such  guardian,  as  aforesaid,  the  amount  of  said 
pension,  due  and  payable  as  aforesaid,  when  the  same 
should  be  paid  to  him,  said  La  Fayette  Ghaffee,  pursuant 
to  the  Act  of  Congress,  as  aforesaid,  and  the  power  of 
attorney  aforesaid. 
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''  And  the  jurors  aforesaid,  upon  their  oaths  aforesaid, 
do  further  present,  that  afterwards,  to  wit,  before  the 
eighth  day  of  August,  one  thousand  eight  hundred  and 
sixty-eight,  the  said  Lafayette  Ohaffee,  such  agent  and 
attorney,  as  aforesaid,  did  make  out,  and  cause  to 
be  executed,  the  papers  necessary  to  enable  said  Julia 
Yoelker,  as  such  guardian,  as  aforesaid,  through  her 
agent  and  attorney  as  aforesaid,  to  obtain  and  receive 
said  two  hundred  and  twenty  dollars,  such  pension,  due 
as  aforesaid,  and  such  proceedings  were  duly  had  in  the 
premises,  by  the  said  La  Fayette  Ohaffee,  such  agent 
and  attorney,  as  aforesaid ;  that  heretofore,  and  on  the 
8th  day  of  August,  one  thousand  eight  hundred  and 
sixty-eight,  said  two  hundred  and  twenty  dollars,  due 
and  payable,  as  aforesaid,  to  said  minor  children,  and  to 
said  Jiilia  Voelker,  was  duly  paid  by  the  United  States 
to  the  said  La  Fayette  Ohaffee,  such  agent  and  attorney, 
as  aforesaid,  as  and  for  and  being  the  aforesaid  pension, 
which  the  said  minor  children,  and  the  said  Julia  Voel- 
ker, as  such  guardian,  as  aforesaid,  was,  as  aforesaid, 
duly  and  justly  entitled  to  have  and  receive,  as  afore- 
said, from  the  United  States  of  America ;  and  it  then 
and  there  became,  and  was,  the  duty  of  said  La  Fayette 
Ohaffee,  such  agent  and  attorney,  as  aforesaid,  to  imme- 
diately pay  over  and  deliver  to  the  said  Julia  Voelker, 
such  guardian,  as  aforesaid,  said  sum  of  two  hundred 
and  twenty  dollars,  such  pension,  as  aforesaid,  as  he,  the 
said  La  Fayette  Ohaffee,  such  agent,  as  aforesaid,  then 
and  there  well  knew. 

*^  And  the  jurors  aforesaid,  upon  their  oaths  aforesaid, 
do  further  present,  that  heretofore,  and  on  divers  days, 
and  at  divers  times,  between  said  eighth  day  of  August,^ 
one  thousand  eight  hundred  and  sixty-eight,  and  the 
finding  of  this  indictment,  the  said  Julia  Voelker,  as 
such  guardian,  as  aforesaid,  at  said  Lockport  aforesaid, 
duly  demanded  of  and  from  the  said  La  Fayette  Ohaffee, 
such  agent  and  attorney,  as  aforesaid,  the  payment  of 
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the  said  siim  of  two  hundred  and  twenty  dollars,  the 
said  pension,  due  and  payable  to  the  minor  children,  and 
to  said  Julia  Yoelker,  as  aforesaid,  but  that  the  said  La 
Fayette  Ohaffee,  such  agent  and  attorney,  as  aforesaid, 
has  hitherto,  and  during  all  said  times,  refused,  and 
still  refuses,  to  pay  over  or  deliver  or  to  account  to- 
the  said  Julia  Yoelker,  as  such  guardian,  as  aforesaid, 
the  said  sum  of  money,  or  any  part  thereof,  except  the 
sum  of  twenty  dollars. 

'^  And  the  jurors  aforesaid,  upon  their  oaths  aforesaid, 
do  further  present,  that  the  said  La  Fayette  Ohaffee,  of 
Lockport,  of  Niagara  county,  with  force  and  arms,  etc., 
heretofore,  to  wit,  on  the  eighth  day  of  August,  one* 
thousand  eight  hundred  and  sixty-eight,  at  said  Lock- 
port,  of  Niagara  county,  in  said  Northern  District  of 
New  York,  and  within  the  jurisdiction  of  this  Court,  and 
at  divers  and  sundry  times,  between  that  day  and  the 
finding  of  this  indictment,  and  while  the  said  La  Fayette 
Chaffee  was  such  agent  and  attorney  of  the  said  Julia 
Yoelker,  guardian  of  said  minor  children,  as  aforesaid, 
did  feloniously  and  wrongfully  withhold  from  the  said 
John  C.  Williams  and  Emma  J.  Williams  such  pensions, 
as  aforesaid,  and  from  the  said  Julia  Yoelker,   such 
guardian,  as  aforesaid,  a  part  of  the  aforesaid  pension, 
so  as  aforesaid  allowed,  and  due  and  payable,  as  afore- 
said, to  wit,  two  hundred  dollars  of  said  two  hundred 
and  twenty  dollars,  which  had  been  so,  as  aforesaid,  paid 
by  the  United  States  of  America  to  the  said  La  Fayette 
Chaffee,  as  said  agent  and  attorney,  as  aforesaid,   as 
and  for  the  said  pension  of  the  said  minor  children,  such 
pensioners,  as  aforesaid,  and  which  was  so,  as  aforesaid, 
^ue  and  payable  to  the  said  Julia  Yoelker,  as  such 
guardian,  as  aforesaid,  and  which  it  was  the  duty  of 
him,  the  said  La  Fayette  Chaffee,  as  such  agent  and 
attorney,  as  aforesaid,  to  have  paid  over  to  the  said 
Julia  Yoelker,  as  such  guardian,  as  aforesaid,  he,  the 
said  La  Fayette  Chaffee,  agent  and  attorney,  as  afore- 
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said,  at  the  time  of  his  so  withholding  the  aforesaid  part 
of  the  said  pension  then  and  there,  to  wit,  at  Lockport 
aforesaid,  in  the  district  and  within  the  jarisdiction 
aforesaid,  well  knowing  such  last-mentioned  withholdings 
of  the  aforesaid  pension  to  be  wrongful  and  unlawful, 
contrary  to  the  statute  of  the  United  States  of  America 
in  such  case  made  and  provided,  against  the  peace  of  the 
United  States  and  their  dignity." 

The  Act  of  July  14th,  1862,  referred  to  in  the  indict- 
ment, provides  for  granting  pensions  in  certain  cases ; 
and  the  Act  of  July  4,  1864 — ^which  is  entitled,  An  Act 
supplementary  to  the  Act  of  1862 — also  provides  for 
granting  pensions  in  some  cases  not  provided  for  in  the 
Act  of  1862 ;  but  neither  provides  for  the  grant  of  a  pen- 
sion to  the  children  of  a  deceased  soldier,  after  the  mar- 
riage of  his  widow  who  had  been  entitled  to  receive  a 
'  pension  during  her  widowhood. 

After  several  sections,  modifying,  in  several  respects, 
the  then  existing  laws  in  regard  to  pensions,  the  13th 
section  of  the  Act  of  1864  provides,  "  that  any  agent  or 
attorney  who  shall  directly  or  indirectly  demand  or  re- 
ceive any  greater  compensation  for  his  services  under  this 
Act  than  is  prescribed  in  the  preceding  section  of  this  Act, 
or  who  shall  contract  or  agree  to  prosecute  any  claim  for 
a  pension,  bounty,  or  other  allowance,  under  this  Act,  on 
the  condition  that  he  shall  receive  a  per  centum  upon  any 
portion  of  the  amount  of  such  claim.  Or  who  shall  wrong- 
fully withhold  from  a  pensioner,  or  other  claimant,  the 
whole  or  any  part  of  the  pension  or  claim  allowed  and  due 
to  such  pensioner  or  claimant,  shall  be  deemed  guilty  of  a 
high  misdemeanor,  and,  upon  conviction  thereof,  shall,  for 
every  such  offence,  be  fined,  not  exceeding  three  hundred 
dollars,  or  imprisoned,  at  hard  labor,  not  exceeding  two 
years,  or  both,  according  to  the  circumstances  and  ag- 
gravation of  the  offence." 

On  the  3d  of  March,  1865,  by  an  Act  entitled,  "An 
Act  supplementary  to  the  several  Acts  relating  to  pen- 
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sions/'  it  was  provided  (sec.  4),  "That  if  any  officer  or 
other  person  named  in  the  first  section  of  an  Act  enti- 
tled, *An  Act  to  grant  pensions,'  approved  July  four- 
teen, eighteen  hundred  and  sixty-two,  has  died  since  the 
fourth  day  of  March,  eighteen  hundred  and  sixty-one,  or 
shall  hereafter  die,  by  reason  of  any  wound  received  or 
disease  contracted  while  in  the  service  of  the  United 
States,  and  in  the  line  of  duty,  his  widow,  or  if  there  be 
no  widow,  or  in  case  of  her  death  or  marriage,  without 
payment  to  her  of  any  part  of  the  pension  hereinafter 
mentioned,  his  child  or  children,  under  sixteen  years  of 
age,  shall  be  entitled  to  receive  the  same  pension  as  the 
husband  or  father  would  have  been  entitled  to  under 
said  Act,  had  he  been  totally  disabled,  to  commence 
from  the  death  of  the  husband  or  father,  and  to  continue 
to  the  widow  during  her  widowhood,  or  to  the  child  or 
children  until  they  severally  attain  the  age  of  sixteen 
years,  and  no  longer.  Provided,  that  when  such  pension 
has  been,  or  shall  hereafter  be,  paid  to  the  widow,  such 
child  or  children  shall  only  be  entitled  to  receive  the 
pension,  to  commence  from  the  death  or  marriage  of 
such  widow,  and  to  continue  as  aforesaid."  It  was 
under  the  provisions  of  this  Act  that  the  pension  re- 
ferred to  in  the  indictment'was  granted. 

Under  the  several  statutes  above  referred  to,  it  was 
insisted,  by  the  counsel  for  the  defendant,  that  the  judg- 
ment ought  to  be  arrested,  on  the  grounds  before  stated. 
These  grounds  will  be  considered  in  their  order. 

It  is  very  clear  that  the  13th  section  of  the  Act  of 
1864,  before  alluded  to,  is  limited  in  its  operation,  so  far 
as  the  first  two  classes  of  the  offences  punishable  under 
that  section  are  concerned;  but  this  results  from  the 
fact  that,  in  respect  to  each  of  these  classes,  the  words 
under  this  Act  are  appropriately  and  expressly  used  for  that 
purpose.  These  words  are  omitted,  ex  indtistria,  in  that 
part  of  the  section  under  which  the  indictment  in  this 
case  was  intended  to  be  framed ;  and  there  are  no  other 
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words  of  limitation  or  restriction  to  limit  its  operation 
to  pensions  granted  under  the  same  Act.  The  term 
penHaner  is  general,  and  as  there  is  no  limitation  or 
restriction  in  this  part  of  the  section  (as  there  was  in 
the  other  parts  of  it),  the  withholding  of  a  pension 
granted  under  an  Act  subsequently  passed  is  clearly  an 
offence  under  this  section,  as  much  as  if  it  had  been 
granted  under  the  provisions  of  the  Act  of  1864. 

The  other  question  is  a  more  serious  one,  and  may 
not  be  entirely  free  from  doubt. 

So  far  as  the  offence  of  withholding  a  pension  is  con- 
cerned, the  13th  section  of  the  Act  of  1864  provides 
for  the  punishment  of  a  party  who  wrongfully  with- 
'  holds,  from  a  pensioner^  the  whole  or  any  part  of  the 
pension  dUowed  and  due  to  such  pensumerj  and  does 
not  in  any  way  provide  for  any  other  case  of  .withhold- 
ing a  pension.  Now  the  indictment,  in  this  base,  in  the 
statements  made  by  way  of  inducement,  avers  that  ths 
minor  child/ren  of  the  deceased  soldier  became  amd  were 
entitled  to  the  pension  therein  mentioned ;  that  it  had  been 
duly  granted  and  athwed  by  the  United  States  to  su4>h 
minor  children  ;  and,  although  there  is  some  language  in 
this  portion  of  the  indictment  which  would  indicate  that 
the  person  who  drew  the  indictment  had  some  vague 
idea  that  the  indictment  might  be  supported  upon  the 
ground  that  Mrs.  Yoelker,  the  guardian  of  the  minor 
children,  was  a  claimant,  and  had  a  claim  against  the 
United  States,  which  the  defendant  had  withheld,  the 
portion  of  the  indictment  which  directly  charges  the 
offence,  only  charges  the  offence  of  withholding  from  the 
pensioners  and  their  gua/rdian  a  part  of  the  pension  before 
referred  to,  and  not  the  wrongfully  withholding  of  a 
claim  from  the  guardian,  as  a  claimant.  Withholding 
the  pension  from. the  pensioners  is  therefore  the  offence,  if 
any,  charged  in  the  indictment.  In  directly  charging 
the  offence,  it  is  alleged  that  while  the  said  La  Fayette 
Chaffee  was  such  agent  and  attorney  of  the  said  Julia 
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Yoelker,  guardian  of  said  minor  children,  '^he  feloni- 
ously and  wrongfully  withheld  from  the  said  John  0. 
Williams  and  said  Emma  J.  Williams,  such  penHanerSy  as 
aforesaid^  and  from  the  said  Julia  Yoelker,  as  such 
guardian,"  a  part  of  such  pension,  which  (the  indictment 
alleges)  was  due  and  payable  to  the  said  Julia  Voelkerj  as 
such  guardiauj  as  aforesaid ;  and  which  (as  the  indictment 
also  alleges)  it  was  the  duty  of  him^  the  said  La  Fayette 
Chaffee^  as  such  agent  and  attorn^  aforesaid^  to  have  paid 
over  to  the  said  Julia  VoeVker^  as  such  gua/rdian^  as  afore- 
said. The  indictment  had  before  alleged,  by  way  of 
inducement,  that  the  defendant  was  employed  as  the 
attorney  and  agent  of  such  guardian  (not  of  the  minor 
children) ;  that  said  Julia  Yoelker  (without  adding  as 
such  guardian)  executed  and  delivered  to  said  defend- 
ant a  power  of  attorney  to  enable  him  to  obtain  and 
receive  sucfi  pension ;  that  the  pension  had  been  paid  to 
him  as  such  agent  a/nd  attorney  ;  that  it  was  the  duty  of  the 
defendant  to  pay  the  moneys  received  to  such  gua/rdian.  The 
demand  of  payment  alleged  is  a  demand  to  pay  to  her, 
as  such  guardian,  and  the  refusal  to  pay  alleged  is  a 
refusal  to  pay  to  her  as  guardian.  If,  then,  as  is  ex- 
pressly stated,  both  by  way  of  inducement,  and  in  di- 
rectly charging  the  offence,  it  was  the  duty  of  the 
defendant  to  pay  the  moneys  received  to  the  guardian, 
it  was  not  his  duty  to  pay  them  to  the  i>ensioners. 
There  could  be  no  wrongful  or  unlawful  withholding  of 
the  pension  from  the  pensioners;  for,  upon  the  face 
and  frame  and  language  of  the  indictment,  they  were 
not  entitled  to  receive  it  from  the  defendant,  or  even 
otherwise,  except  as  it  might  be  paid  to  them  by  a 
guardian  appointed  by  and  responsible  to  the  State  au- 
thorities. 

It  is  suggested,  in  the  written  brief  or  argument  fur- 
nished by  the  second  assistant  of  the  district  attorney, 
since  the  oral  argument  of  the  motion,  and  since  the 
above  ^as  written,  that,  ^'by  the  express  terms  of  the 
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pension  certificate,  introduced  in  evidence,  the  pension 
was  payable  to  Julia  Yoelker,  as  guardian  of  the  minor 
children ; "  that  the  guardian  was  the  only  person  who 
could  authorize  an  agent  to  procure  the  pension  money 
from  the  United  States,  and  the  only  person  who  could 
properly  demand,  from  the  agent,  the  money  in  ques- 
tion ;  and  that  she  was  the  only  person  to  whom  the 
agent  was  authorized  to  pay  the  money ;  and  that  the 
words,  ''and  Julia Voelker,  such  guardian,  as  aforesaid," 
in  the  charging  clause,  may  be  rejected  as  surplusage, 
as  the  indictment  expressly  charges  that  the  pension 
money  was  withheld  from  the  children. 

The  fact  in  regard  to  the  terms  of  the  pension  certifi- 
cate may  be  as  stated ;  and  perhaps  the  guardian  may, 
in  that  case,  be  properly  considered  as  the  pensioner,  in 
her  representative  capacity ;  but  if  so,  it  can  make  no 
difference  upon  this  motion.  The  motion  in  arrest  must 
necessarily  be  determined  upon  the  allegations  of  the  in- 
dictment alone.  The  indictment,  as  has  been  seen,  alleges 
that  the  minor  children  were  the  persons  entitled  to  the 
pension,  and  that  it  was  granted  to  (hemy  and  not  to  their 
guardian ;  and  they  are  expressly  designated  as  the  pen- 
sioners throughout  the  indictment.  If  the  indictment 
had  been  differently  drawn,  in  accordance  with  the  fact 
suggested,  a  different  question  would  have  been  pre- 
sented ;  but,  as  the  case  now  stands,  the  judgment  must 
be  arrested. 

For  the  United  States,  W.  jyorsheimer^  U.  S.  AtCy. 

For  the  defendant,  Osca/r  Folsom. 
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THE  SOHOONEE  LADY  ELLEN. 
THE  STEAMBOAT  NORWALK. 

Collision  in  New  York  Harbor. — Steamboat  and  Schooner. 

A  conUion  occoired  in  New  York  harbor,  in  Uie  evening,  between  a  steamboat 
and  a  schooner.  The  schooner,  with  a  free  wind  from  north  of  west,  was 
going  down  the  harbor,  and  the  steamboat  was  coming  np.  The  sohooDer'a 
stem  stmck  the  port  ade  of  the  steamer,  angling  aft>  at  an  angle  of  aboat  forty* 
fiye  degreea  It  was  claimed,  on  behalf  of  the  steamer,  that  the  schooner  changed 
her  conrse,  by  starboarding  her  helm,  when  the  vessels  were  a  few  hundred  feet 
apart,  whereupon  the  helm  of  the  steamer  was  put  to  port.  The  tehooner,  on 
her  part,  claimed  that  her  course  was  not  altered. 

Held,  That,  on  the  evidence,  the  schooner  made  no  change  of  her  course; 

That,  as  it  was  admitted  that  the  steamboat  ported  her  helm,  the  conclusion,  that 
the  schooner  did  not  starboard,  established  that  it  was  the  porting  of  the  steam- 
boat which  caused  the  collision,  and,  as  the  case  was  not  one  of  inevitable 
accident,  the  steamboat  was  solely  responsible  for  the  collision. 

Blatchtokd,  J.  These  are  cross-libels,  growing  out 
of  a  collision,  which  occurred  shortly  before  eight  o'clock, 
p.  M.,  on  the  12th  of  August,  1870,  between  the  schooner 
Lady  Ellen  and  the  side- wheel  steamboat  Norwalk,  in 
the  harbor  of  New  York,  between  Governor's  Tsland  and 
the  Narrows.  The  schooner .  was  going  to  sea,  by  the 
way  of  the  Narrows  and  Sandy  Hook.  The  steamboat 
was  on  a  trip  from  Coney  Island,  by  the  way  of  the  Nar- 
rows, to  the  city  of  New  York.  The  libellantfi  in  the 
first  suit,  as  owners  of  the  steamboat,  claim  18,000  dam- 
ages. The  libellants  in  the  second  suit,  as  owners  of 
the  schooner,  claim  11,500  damages.  The  stem-  of  the 
schooner  struck  the  port  side  vof  the  steamboat,  just 
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forward  of  her  paddle-box,  in  a  direction  angling  at  an 
■angle  of  about  forty-flve  degrees  toward  the  stern  of  the 
steamboat.  The  tide  was  flood,  and  the  schooner  was 
nnder  strong  sail,  the  wind  being  to  the  north  of  west, 
and  she  having  it  free,  and  on  her  starboard  side. 

The  libel  on  the  part  of  the  steamboat  alleges,  that 
those  on  the  steamboat  observed  the  schooner  at  the 
distance  of  about  half  a  mile,  on  a  parallel  course  with 
the  course  of  the  steamboat,  about  two  points  off  the 
port  bow  of  the  steamboat,  and  on  a  course  which,  if. 
continued,  would  have  cleared  the  steamboat,  on  the 
port  side  of  the  steamboat,  from  200  to  300  feet ;  that 
the  vessels  continued  to  approach  each  other,  on  such 
courses,  until  they  were  within  a  distance  from  each 
other  of  from  200  to  300  feet,  when  the  helm  of  the 
schooner  was  suddenly  starboarded,  and  she  was  permit- 
ted to  fall  off  to  the  east  of  south ;  that  the  schooner, 
when  she  so  starboarded,  was  so  near  to  the  steamboat 
that  a  collision  was  unavoidable,  the  only  thing  remain- 
ing for  the  steamboat  to  do  being  to  port  her  wheel,  and 
whistle  to  the  schooner,  and  haU  the  schooner  to  port, 
which  the  schooner  might  have  done,  but  did  not  do ; 
that  the  weather  was  cloudy,  and  the  night  somewhat 
dark,  but  the  steamboat  could  readily  have  been  seen  by 
those  on  the  schooner,  at  the  distance  of  a  quarter  of  a 
mile ;  that  the  lights  of  the  steamer  were  lit  and  burning 
brightly ;  that  an  alarm  whistle  was  blown  by  the  steam- 
boat when,  the  schooner  so  changed  her  course ;  that  the 
schooner  had  no  proper  lookout ;  and  that  all  the  crew 
of  the  schooner  left  her  before  the  collision,  and  while 
the  same  could  have  been  avoided  by  those  on  the 
schooner.  The  libel  avers  that  the  collision  was  caused 
wholly  by  the  fault  of  those  on  the  schooner :  (1.)  In 
not  having  a  competent  lookout ;  (2.)  In  not  keeping 
her  course,  as  it  was  her  duty  to  do,  in  meeting  a 
steamer — ^the  change  in  the  course  of  the  steamboat,  by 
putting  her  helm  hard  a-port,  having  been  such  as  would 
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have  rendered  a  collision  impossible  if  the  schooner  had 
kept  her  course,  and  that,  if  the  schooner  made  any 
change,  she  should  have  put  her  helm  to  port,  so  as  to 
pass  on  the  port  side  of  the  steamboat ;  (3.)  In  the  fact 
that  the  crew  of  the  schooner  left  her  before  the  collis- 
ion, and  while  it  might  have  been  avoided. 

The  answer  on  the  part  of  the  schooner  avers,  that 
the  schooner  was  heading  about  south;  that  the 
schooner  was  seen  by  those  on  the  steamboat  when  a 
mile  or  more  distant,  the  schooner  heading  in  nearly  an 
opposite  direction  to  the  steamboat,  and  on  nearly  a 
parallel  course,  which,  if  continued,  would  have  carried 
the  steamboat  a  safe  distance  from  the  schooner,  on  the 
starboard  side  of  the  schooner ;  that  the  schooner  was 
kept  steadily  on  her  course;  that  her  wheel  was  not 
starboarded ;  that,  when  the  steamboat  had  approached 
to  within  about  200  yards  of  the  schooner,  the  helm  of 
the  steamboat  was  suddenly  put  hard  a-port,  and  she 
swung  off,  on  a  rank  sheer  of  four  points  or  more,  to  the 
eastward,  which  brought  her  directly  under  the  bows  of 
the  schooner,  with  her  port  side  towards  the  schooner, 
and  into  the  position  she  was  in  when  the  schooner 
struck  her ;  and  that  the  steamboat  had  no  competent 
lookout*  The  answer  also  avers,  that,  if  the  schooner 
did  starboard,  she  starboarded  when  the  vessels  were 
more  than  200  yards  apart,  and  that  such  movement,  if 
made,  was  observed  by  the  pilot  of  the  steamboat  a  suffi- 
cient time  and  distance  off  to  have  enabled  him,  with 
reasonable  and  proper  efforts,  to  keep  away  from  the 
schooner,  and  so  avoid  the  collision  ;  that  he  ought  to 
have  then  starboarded  his  helm,  and  slowed  his  boat,* 
but  that  he  put  his  wheel  hard  to  port,  and  ran  across 
the  bows  of  the  schooner,  and  into  her  way ;  that,  if  the 
helm  of  the  steamboat  had  been  put  to  starboard, 
and  she  had  swung  off  as  far  to  port  as  she  did  to  star- 
board by  porting,  she  would  have  cleared  the  schooner, 
and  would  have  passed  a  safe  distance  under  her  stem ; 
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and  that,  even  if  the  wheel  of  the  steamboat  had  been 
kept  amidships,  the  schooner  would  have  crossed  the 
bows  of  the  steamboat  in  safety.  The  answer  also  avers, 
that  the  schooner  had  all  her  lights  properly  set  and 
burning ;  that  the  steamboat  was  seen  by  the  master  of 
the  schooner,  who  had  her  wheel,  when  a  mile  and  a  half 
or  more  distant ;  that  he  observed  her  continually  there- 
after ;  that  the  want  of  a  lookout  on  the  schooner  did 
not  cause  or  contribute  to  the  collision ;  and  that  the 
want  of  a  lookout  on  the  steamboat  caused  or  tended  to 
cause  the  improper  porting  of  her  wheel,  and  the  coUis- 
ion  which  ensued. 

The  libel  and  the  answer,  in  the  suit  brought  by  the 
owners  of  the  schooner,  present  substantially  the  same 
allegations  as  those  contained  in  the  pleadings  in  the 
suit  brought  by  the  owners  of  the  steamboat. 

The  determination  of  these  cases  turns  upon  a  single 
point.  It  is  admitted  that  the  steamboat  ported  her 
helm,  but  it  is  contended  that  she  did  not  do  so  until 
after  she  had  observed  a  starboarding  by  the  schooner. 
The  starboarding  by  the  schooner  is  alleged  as  the  cause 
of  the  porting  by  the  steamboat.  The  weight  of  testi- 
mony is,  that  the  schooner  did  not  starboard,  but 
kept  her  course  all  the  time,  from  the  time  the  steam- 
boat wabs  first  observed  by  her;  and  that  the  steam- 
boat was  observed  in  season  from  the  schooner,  and 
kept  in  view,  so  that  there  was  an  inducement  for 
the  schooner  to  keep  her  course.  As  the  schooner 
kept  her  course,  it  follows  that  the  steamboat  mistook 
the  course  of  the  schooner,  and  got  into  the  way 
'of  the  schooner.  It  being  admitted  that  the  steam- 
boat ported,  the  conclusion  that  the  schooner  did  not 
starboard  establishes  that  it  was  the  porting  of  the 
steamboat,  as  and  when  she  did,  that  brought  her  into  a 
position  where  she  was  struck  by  the  schooner.  No 
want  of  a  lookout,  contributing  to  the  collision,  on  the 
part  of  the  schooner,  is  shown,  nor  is  it  established  that 
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any  of  the  crow  of  tho  schooner  left  her  before  the  col- 
Iblon.  The  Hteaniboat  does  not  show  any  fault  on  the 
part  of  the  sohooner,  which  made  it  impossible  for  the 
steamboat  to  avoid  her.  Tlds  being  so,  and  the  collision 
not  beiny  one  which  can  fall  under  the  head  o& inevitable 
acdtlcnt,  it  follows  that  the  steamboat  must  be  held  to 
have  been  exclusively  i^esponsible  for  the  collision.  (The 
N,  Y.  &  Liverpool  U.  8.  Mail  Steamship  Co.  v.  BumbalU 
ai  lliHTiUHl,  37a.  885;  The  Carroll,  8  Walhoe,  302,  304.) 

There  must  be  a  deciH>e  dismissing  the  libel  against 
the  schooner,  with  costs.  In  the  suit  against  the  steam- 
boat, thciH>  must  be  a  decree  for  the  libellants,  with 
costs,  with  a  rt^ference  to  a  commissioner  to  ascertain 
the  damages  sustalue<l  by  them. 

iW6<»,  ThHohnt  U&  Vook^y  for  the  steamboat. 

Ji\  i/.  (hvim^  for  the  schooner. 
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November;  1870. 
THE  SHIP  DELHI. 

Delivxrt  op  Cahgo^Not  accountable  for  Breakage. — 
Negugence. — Burden  of  Proof. 

Under  a  proyision  in  a  bill  of  lading,  that  the  Teasel  shall  not  be  accountable  for 
leakage,  breakage  or  rost,  the  vessel  is  nerertheless  responsible  for 
negligence  or  want  of  skill  or  care  in  her  la^ng,  stowage  or  delivery  of  the 
cargo.  Bnt  snch  negligence  or  want  of  care  or  skill  mnst  be  affirmatively 
shown  by  the  party  alleging  it. 

Where  a  bill  of  lading  for  cases  of  plate  glass  contained  the  clause,  "not 
4iccountable  for  breakage,"  and  it  appeared,  that,  when  the  cargo  was  dis- 
charged, certain  of  the  cases  were  placed  flatwise  on  the  dock  and  others 
placed  endwise,  and  the  attention  of  a  clerk  of  the  consignees  of  the  cargo  was 
called  to  the  &ot  that  some  of  the  cases  were  piled  flatwise  on  each  other, 
bat  none  of  the  cases  appeared  to  be  broken  or  pressed  in,  and  all  the  cases 
were  receipted  for  as  in  good  order,  and,  on  opening  the  cases  at  the  con- 
signees' store,  ^me  of  the  plates  in  some  of  the  cases  that  were  piled  flatwise 
were  found  to  be  broken,  as  were  also  some  plates  in  the  cases  that  were  placed 
endwise,  (the  claim  for  damage  to  the  latter  having  been  abandoned) ; 

Stid,  That  the  consignees  had  failed  to  show  that  the  damage  to  the  glass  was 
caused  by  the  piling  of  the  cases  flatwise,  or  by  any  oUier  negligence  on 
the  part  of  the  ship. 

• 

Blatohfobd,  J.  This  is  a  libel  to  recover  the  sum 
of  $1,825  20,  as  the  value  of  ten  sheets  of  plate  glass. 
Twelve  cases,  containing  numerous  sheets  of  plate 
glass,  were  brought  by  the  ship  from  Antwerp  to  New 
York,  under  a  bill  of  lading  describing  the  contents 
of  the  cases  as  glasses,  and  providing  that  the  ship 
ahould  not  be  accountable  for  breakage.  The  libellants 
were  the  consiguees  of  the  cases.  When  the  cases  were 
opened  at  the  warehouse  of  the  libellants  in  New  York, 
ten  of  the  sheets  were  found  to  have  been  so  broken 
as  to  be  worthless.    The  ten  sheets  composed  all  of  the 
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sheets,  five  in  number,  which  were  in  one  of  the  cases, 
two  oat  of  the  five  sheets  in  another  case,  two  oat  of 
the  twenty-two  sheets  in  another  case,  and  one  out  of 
the  six  sheets  in  another  case.  The  bill  of  lading 
states  that  the  cases  were  received  on  board  of  the 
vessel  in  good  condition,  and  the  receipt  given  to  the 
vessel  by  the  cartman  for  the  libellants,  who  received 
the  cases  from  the  ship,  states  that  the  cases  were 
received  in  good  order  from  on  board  the  vessel. 
The  libel  alleges  negligence  in  the  transportation  of  the 
goods,  and  especially  negligence  in  the  manner  in  which 
several  of  the  cases  were  discharged  from  the  ship 
and  landed  on  the  dock,  and  avers  that  the  breakage 
of  the  ten  sheets  was  owing  to  the  fact,  that,  although 
the  cases  were  marked  as  containing  glass,  and  to  be 
kept  on  their  edges,  and  were  of  great  weight,  they  were 
improperly  laid  flat  on  the  dock,  and  piled  one  on  the 
other.  At  the  hearing,  the  claim  as  to  four  of  the 
sheets,  of  the  value  of  $408,  was  abandoned.  These 
four  sheets  were  the  two  out  Of  the  five  sheets  that  were 
in  one  case,  and  the  two  out  of  the  twenty-two  sheets 
that  were  in  another  case.  No  evidence  was  given  of 
any  negligence  in  stowage  or  transportation.  The 
negligence  claimed  was  the  putting  in  a  pile  flatwise 
on  the  wharf  at  New  York,  as  they  were  landed  from 
the  ship,  seven  of  the  cases,  two  of  which  contained  six 
of  the  broken  sheets,  one  containing  the  five  sheets 
all  of  which  were  broken,  and  the  other  containing  the 
six  sheets  one  of  which  was  broken.  Five  of  the  cases 
were  shown  to  have  been  placed  on  their  edges,  on  the 
wharf  at  New  York,  when  landed ;  and  two  of  such  five 
cases  were  the  two  cases  containing  the  four  sheets  as 
to  which  the  claim  for  damage  was  abandoned.  The 
allegation  of  negligence  as  to  the  cases  piled  flatwise  is, 
that  heavy  and  large  cases  were  put  on  top  of  lighter 
and  smaller  cases.  The  case  containiQg  the  five  sheets 
all  of  which  were  broken,  was  the  largest  case  of  the 
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twelve,  and  oontained  the  largest  glasses,  the  largest 
glass  in  that  case  being  in  size  ten  feet  six  inches  in  one 
direction,  by  six  feet  four  inches  in  the  other  direction. 
The  smallest  case  of  the  seven  that  were  in  the  pile, 
contained  a  glass  as  large  in  size  &a  eight  feet  in  one 
direction,  by  four  feet  and  ten  inches  in  the  other 
direction,  and  was  not  a  case  which  contained  any 
broken  sheet.  The  inference  is  sought  to  be  drawn, 
from  such  piling  of  the  seven  cases,  that  the  ])reaking 
of  the  sheets  in  the  two  cases  in  the  pile,  there  being  in 
the  pile  cases  smaller  than  both  of  such  two  cases, 
was  caused  by  the  pressure  of  a  flat  side  of  such  large 
case  against  the  sheets  therein,  such  pressure  being  due 
to  the  great  weight  of  the  glass  in  the  large  case,  as 
its  flat  side  rested  on  the  flat  side  of  a  smaller  case. 

It  is  well  settled,  that,  although,  under  the  provision, 
in  a  bill  of  lading,  that  the  vessel  shall  not  be  account- 
able for  leakage,  breakage  or  rust,  the  vessel  is  never- 
theless responsible  for  negligence  or  want  of  skill  or 
care  on  the  part  of  those  in  charge  of  her,  in  their 
lading,  stowage  or  delivery  of  the  articles  covered  by 
the  bill  of  lading,  yet  such  negligence  or  want  of  skill 
or  care  must  be  aflBu'matively  shown  by  the  party 
alleging  it,  under  a  bill  of  lading  contaming  such 
recitals  and  provisions  as  those  before  referred  to  as 
contained  in  the  bill  of  lading  in  this  case.  (Dedekam 
V.  Vose,  3  Blatchf.  C.  C.  -B.,  44 ;  The  David  and  Oaroline, 
5  J(t2.,  266.)  And  not  only  so,  but  it  must  be  satisfac- 
torily shown  that  the  negligence  proved  was  the  cause 
of  the  damage  alleged.  In  the  present  case,  there  was 
no  apparent  breakage,  at  the  time  the  libellants  received 
the  cases,  either  of  their  exterior  coverings  or  of  their 
contents.  They  were,  so  far  as  is  shown,  in  the  same 
apparent  good  order  they  were  in  when  they  were 
shipped  at  Antwerp.  The  attention  of  a  clerk  of  the 
libellants  was  called  to  the  fact,  on  the  wharf,  that 
seven  of  the  cases  were  placed  flatwise  in  a  pile,  and  he 
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went  so  far  as  to  take  down  the  numbers  of  the  other 
five  cases  which  were  placed  edgewise  on  the  wharf,  and 
to  bring  to  the  notice  of  the  officers  of  the  vessel,  then 
and  there,  that  the  seven  cases  were  piled  flatwise.  Yet 
no  indication  is  shown  to  have  then  existed  that  any 
of  the  sheets  of  glass  were  broken,  or  any  of  the  sides 
of  the  cases  unduly  pressed  in,  as  respected  either 
the  cases  piled  flatwise  or  the  cases  placed  on  edge. 
It  turned  out,  as  before  stated,  that  four  sheets  were 
broken  in  the  cases  placed  on  edge,  and  six  sheets 
broken  in  the  cases  piled  flatwise.  Notwithstanding 
the  knowledge  thus  possessed  by  the  libellants  as  to  the 
piling  flatwise,  in  one  pile,  of  seven  of  the  cases,  they 
receipted  for  the  twelve  cases  as  in  good  order. 

The  libellants  fail  to  show  that  the  damage  to  the 
glass  was  caused  by  the  piling  of  the  seven  cases  flat- 
wise, or  by  any  other  negligence  on  the  part  of  the 
vessel,  and  the  libel  must  be  dismissed,  with  costs. 

r.  J.  Glover  J  for  the  libellants. 

E.  D.  Benedict^  for  the  claimants. 
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THE  UNITED  STATES  v.  A  QUANITY  OP  DIS- 
TILLED  SPIRITS,  &c.,  POUND  AT  55TH 
STEEET,  BETWEEN  lOTH  &  IITH  AVENUES. 

Iktbbnal    Rbvbnub. — Personation    of     Bondsman. — Estoppel. — 

AOREEHBNT     WITH     THE     UnITBD     StATSS     DISTRICT    AtTORNET. 

CoilPROMIBE. 

A  florety,  who  had  dgoed  a  stipulation  for  the  release  of  property  seized  at  the 
suit  of  the  United  States,  and  against  whom  judgment  had  afterwards  been 
entered  np,  and  an  execution  issued,  applied  to  open  the  judgment,  and  set 
adde  the  execution,  on  two  grounds:  (1.)  That  he  signed  the  bond  on  the 
representation  that  it  should  also  be  signed  by  one  S.,  and  that  it  was  not 
signed  by  S.,  but  by  one  B.,  who  falsdy  personated  S.  (2.)  That,  after  his 
property  had  been  seized  under  the  execution,  it  was  agreed  between  him  and 
the  United  States  District  Attoniey,  that,  if  he  would  give  certain  information 
against  two  other  parties,  his  property  should  be  released ;  and  that  be  gave  the 
information,  and  the  parties  were  indicted,  and  thereupon  his  property  was 
released,  but  had  now  been  seized  again  on  an  alias  execution : 

Sdd,  That  it  appeared,  on  the  (acts,  that  the  surety  was  not  only  aware  of  the 
personation  of  S.  by  B.,  but  himself  procured  such  personatiou,  and  that, 
therefore,  B.  was,  to  all  intents  and  purposes,  S.,  as  against  the  surety  and  his 
liability  on  his  bond. 

That  his  alleged  agreement  with  the  District  Attorney  was  not  established,  but^ 
if  it  was,  it  would  not  avail  him  as  a  legal  ground  for  the  interposition  of  the 
Court.  The  agreement  set  up  being  a  compromise  of  a  case  arising  under  the 
Internal  Reyenue  laws,  would  not  be  yalid  without  the  concurrence  of  the 
Commissioner  of  Internal  Bevenue,  the  Secretary  of  the  Treasury  and  the- 
Attorney  General 

Blatchfokd,  J.  This  is  amotion  by  Henry  Stubbio, 
one  of  the  sureties  or  stipulators  for  value  on  the  bond 
or  stipulation  given  on  the  release  of  certain  of  the 
property  seized  in  this  suit,  to  open  the  judgment 
entered  against  him  herein,  and  to  set  aside  the  ex- 
ecution issued  therein,  as  against  said  Stubbin.    The 
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gronnds  set  forth  in  the  moving  affidavit,  made  by 
Stnbbin,  for  granting  the  relief  sought,  are,  (1.)  That  he 
executed  the  bond  at  the  solicitation  of  one  of  the  real 
owners  of  the  property  seized,  and  on  his  representation 
and  assurance  that  the  other  surety  named  m  the  bond 
should  be  a  well  known  and  wealthy  man  named 
Michael  Shafer,  that  he,  Stnbbin,  and  a  man  who  called 
himself  Michael  Shafer,  and  to  whom  Stubbin  was 
introduced,  and  with  whom  he  then  went  to  the  place 
where  the  bond  was  executed,  executed  the  bond,  that 
he,  Stubbin,  subsequently  ascertained  that  the  man  who 
called  himself  Michael  Shafer  was  not  of  that  name,  but 
that  his  real  name  was  Morris  Brockman,  and  that  he 
had  falsely  personated  Michael  Shafer,  and  executed 
the  bond  with  him,  Stubbin,  by  a  false  and  forged  name ; 
(2.)  That,  after  his  property  had  been  seized,  under  the 
said  execution,  he  called  with  his  counsel  at  the  office 
of  the  United  States  District  Attorney,  and  made  a 
representation  of  the  foregoing  facts,  and,  after  two  or 
three  interviews  with  three  of  the  Assistant  District 
Attorneys,  and  one  interview  with  the  District  Attorney, 
it  was  agreed,  that,  if  he  would  give  all  the  information 
he  possessed,  and  render  what  aid  he  could  to  the 
Grovemment,  in  a  prosecution,  at  that  time  intended 
to  be  instituted  against  two  persons  for  conspiracy  to 
defraud  the  Government,  the  execution  against  his 
property  should  be  withdrawn,  and  he  should  never  be 
disturbed  in  his  quiet  and  peaceable  enjoyment  of  the 
same ;  that,  thereafter,  criminal  proceedings  were  com- 
menced against  such  two  persons,  and  he,  Stubbin,  was 
nsed  as  a  witness  against  them,  and  did  everything 
required  of  him  by  the  Government,  and  an  indictment, 
on  his  evidence,  and  other  testimony,  was  found  against 
such  persons,  and  was  still  pending  against  them ;  that» 
immediately  after  such  agreement  was  made,  the  ex- 
ecution against  him  was  withdrawn,  and  the  keeper 
in  charge  of  his  property  was  removed,  and  he  supposed 
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that  the  proceedings  against  him  were  ended  and  de- 
termined ;  but  that  an  alias  execution  had  been  issued, 
under  which  a  deputy  marshal  had  again  seized  his 
property,  and  a  keeper  had  been  placed  in  charge  of  it, 
and  the  District  Attorney  had  expressed  his  determina- 
tion to  sell  the  property. 

Voluminous  testimony  has  been  taken,  under  an 
order  of  reference,  in  respect  to  the  matters  set  up,  as 
grounds  for  granting  the  motion.  The  result  of  a 
careful  examination  of  such  testimony  leads  to  the 
undoubting  conclusion,  that,  in  respect  to  both  of  such 
grounds,  the  matters  of  fact  alleged  by  Stubbin  are  not 
proved.  On  the  contrary,  the  evidence  shows  satisfac- 
torily, that  Stubbin  knew,  when  he  signed  the  bond, 
and  when  the  man  who  called  himself  Michael  Shafer 
signed  the  bond,  that  such  man  was  not  Michael  Shafer, 
but  was  really  Morris  Brockman,  and  permitted,  and 
indeed  himself  procured,  such  man  to  represent  himself 
to  the  officers  of  the  Government  as  Michael  Shafer,  and 
to  execute  the  bond  as  Miishael  Shafer.  This  being  so, 
such  man  was,  to  all  intents  and  purposes,  Michael 
Shafer,  as  against  Stubbin  and  Stubbin's  liability  on 
the  bond. 

As  to  the  agreement  with  the  officers  in  the  District 
Attorney's  office,  the  extent  of  it  is  evidenced  by  the 
written  instructions  given  at  the  time  by  the  District 
Attorney  to  the  marshal,  which  were  only  to  the  effect, 
that  the  marshal  was  to  withdraw  his  keeper  from  the 
premises  of  Stubbin,  and  order  such  keeper  to  visit  such 
premises  occasionally,  to  see  that  all  was  right. 

But,  even  if  such  i^eement  as  set  up  were  proved, 
it  would  not  avail  Stubbin,  as  a  legal  ground  for  the 
interposition  of  the  Oourt.  The  agreement  set  up  is 
substantially  a  compromise  of  the  claim  against  Stub- 
bin.  '  The  enforcement  of  the  claim  was  to  be  perpet- 
ually stopped  in  consideration  of  something  to  be  done 
by  Stubbin,  other  than  paying  the  claim.    The  case 
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being  one  arising  under  the  Internal  Eevenue  laws,  and 
the  suit  having  been  commenced,  no  compromise  of  the 
case  could  be  made  without  the  concurrence  of  the 
Oommissioner  of  Internal  Eevenue,  the  Secretary  of  the 
Treasury  and  the  Attorney  General.  (Act  of  JvUy  2Wft» 
1868,  §  102,  15  U.  S.  Stat,  at  La/rge,  166 ;  12  Opinions  of 
Attorneys  Oeneral^  536,  552.) 

The  motion  is  denied,  and  the  stay  of  proceedings 
must  be  vacated. 

Bdbert  N.  Waite,  for  the  motion. 

T.  SimonSy  {Assistant  DisPrict  Attorney^  for  the  United 
States. 
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Tuo  AND  Tow — Negligencb — Pleading — ^UNBEAwoRTHiNxas. 

A  tog  is  liable  for  damages  resulting,  irom  negligence  in  her  nayigation,  to  a  ves- 
sel  in  tow,  whether  she  is  towing  under  a  contract  or  not. 

A  tng  was  towing  a  barge  to  a  bulkhead,  near  which  was  a  sunken  pi^,  whose- 
presence  was  known  to  the  master  of  the  tug,  and  on  which  the  barge  stmck: 

Held,  That  the  running  of  the  barge  upon  the  pier  was  conclusiye  eyidence  of  neg- 
ligence on  the  part  of  the  tug,  in  the  absence  of  proof  of  any  vis  mqjor. 

The  libel  charged  that  the  existence  of  the  sunken  pier  was  known  to  the  tog- 
and  that,  in  place  of  avoiding  it,  the  tug  towed  the  barge  upon  it,  but  did  not 
aver  that  it  was  done  negligently,  and  the  answer  averred  that  the  accident 
was  not  the  result  of  any  negligence  on  the  part  of  the  tug,  and  the  case  was 
tried  on  those  pleadings : 
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Stid,  That  the  libeUant  might  amend  the  libel,  by  arerring  negligence,  and  thus 
aec^rting  the  iasae  tendered  by  the  claimant,  and  the  issne  which  waa  in  &ct 
tried. 

Where  the  defence  was  set  np  that  a  barge,  injured  by  being  towed  against  a 
sunken  pier,  was  too  heavily  loaded  and  was  too  weak: 

Sdd,  Thai,  as  It  was  not  shown  that  she  was  too  heavily  loaded  for  a  barge  which 
was  to  perform  her  voyage  withovt  being  subjected  to  the  blow  which  she 
reedved,  nor  that  she  was  not  sufficiently  strong  for  the  ordinary  purposes  of 
the  voyage  she  was  on,  the  defence  was  not  available. 

BiiATGHFOKD,  J.  ThiB  is  a  libel  to  recover  for  the 
damages  caused  to  a  canal  boat  or  barge  and  her  cargo 
of  brick,  through  her  being  run,  while  in  tow  of  the 
steamboat  Deer,  on  a  sunken  pier  or  dock  at  the  foot  of 
25th  street,  East  river,  New  York,  on  the  8th  of  May, 
1869.  The  libellant  was  the  owner  of  the  boat,  and  had 
the  cargo  in  charge  as  a  common  carrier.  The  libel 
alleges  that  the  steamboat,  for  a  consideration,  under- 
took to  tow  the  barge  from  the  foot  of  Hubert  street, 
North  river,  to  a  pier  on  the  East  river  near  the  foot  of 
23d  street ;  that,  when  she  arrived  off  the  foot  of  23d 
street,  she  was  directed  to  land  the  barge  at  the  bulkhead 
between  25th  and  26th  streets,  which  she  undertook  to 
do ;  that,*  at  the  foot  of  25th  street,  there  was  a  sunken 
pier  or  dock,  the  exist^ence  of  which  was  known  to  the 
persons  navigating  the  steamboat ;  and  that,  in  place  of 
going  sufficiently  out  into  the  channel,  and  avoiding  the 
sunken  pier,  the  steamboat  towed  the  barge  across  or  on 
the  sunken  pier,  and  caused  her  to  strike  amidships 
against  one  of  the  spiles  or  ties  of  the  sunken  pier, 
knocking  two  holes  in  her  bottom  near  the  bilge,  and 
causing  her  to  sink* 

The  answer  avers,  that  the  contract  of  towage,  for  the 
consideration,  was  to  tow  the  barge  to  the  23d  street  pier, 
and  not  to  a  pier  near  the  foot  of  23d  street ;  that  the 
steamboat  took  the  barge  to  the  foot  of  23d  street ;  that^ 
on  arriving  near  there,  the  steamboat,  as  a  matter  of 
accommodation  purely,  and  gratuitously,  and  without 
any  compensation  paid  or  to  be  paid  therefor,  under- 
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took  to  push  the  barge  along  to  the  bulkhead  between 
26th  and  26th  streets ;  that  the  existence  of  the  sunken 
pier  at  the  foot  of  26th  street  was  known  to  the  persons 
navigating  the  steamboat,  but  they  did  not  know  its 
extent,  boundary  or  exact  location,  and  it  was  not 
marked  by  buoys  or  otherwise  ;  that  the  tide  was  flood  in 
the  river,  and  there  was  an  ebb  eddy  or  reverse  current 
along  the  piers,  from  23d  street  and  below,  to  26th  street 
and  above ;  that  a  vessel  was  anchored  opposite  the 
bulkhead  between  26th  and  26th  streets,  in  the  edge  of 
the  flood-tide  current ;  that  the  steamboat  had  this  barge 
on  her  port  side,  and  another  barge  on  her  starboard 
side ;  that  it  was  necessary  to  keep  the  steamboat  and 
her  tows  within  the  ebb  eddy,  and  to  pass  to  the  bulk- 
head below  the  anchored  vessels,  in  order  to  land  the 
barge  properly  at  the  bulkhead  ;  that  the  master  of  the 
barge  knew  all  this  ;  that,  as  the  steamboat  approached 
the  end  of  the  sunken  pier,  she  stopped  her  wheels,  and 
her  master  went  on  board  of  the  barge  and  examined  as 
to  the  location  of  the  sunken  pier,  which  was  at  the  time 
covered  with  water  to  the  depth  of  three  or  four  feet ; 
that  the  barge  was  at  the  time  about  46  feet  oyt  beyond 
the  outermost  visible  portion  of  the  sunken  pier ;  that 
the  master  of  the  steamboat,  believing  that  the  barge 
was  outside  of  any  part  of  the  sunken  pier,  advised  the 
pilot  of  the  steamboat  that  it  was  safe  to  go  ahead,  and 
he  went  ahead ;  that,  soon  afterwards,  the  barge  struck 
lightly  on  her  port  bow;  that  the  steamboat  immediately 
stopped  her  wheels  ;  that,  by  direction  of  the  master  of 
the  barge,  and  contrary  to  the  advice  of  the  master  of 
the  steamboat,  the  steamboat  backed,  and  very  soon 
atterwards  the  barge  commenced  sinking  aft,  by  reason 
of  having  been  pierced  by  some  sunken  and  unknown 
pile  or  stick  aft  of  amidships,  and  above  light  water 
mark  $  that  such  injuries  were  received  while  backing ; 
that  there  was  no  negligence  on  the  part  of  the  steam- 
boat ;  that  the  barge  was  old  and  weak,  and  her  bottom 
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was  decayed,  and  it  was  negligence  to  load  her  with  the 
weight  of  cargo  she  had ;  and  that,  if  she  had  been  less 
he^avily  loaded,  or  had  been  staunch,  the  piles  would  not 
have  been  driven  through  her,  and  she  would  not  have 
been  sunk  or  damaged. 

The  principal  question  of  law  involved  in  this  case 
was  considered  by  this  Court  in  the  case  of  The  Brookbynj 
(2  Benedict^  547).  If  the  steamboat  was  negligent  in  her 
na'Hgation  in  towing  the  barge,  whether  she  was  towing 
under  a  contract  of  towage  or  not,  she  was  as  much 
guilty  of  a  tort  towards  the  barge,  if  the  barge  was  in- 
jured through  such  negligence,  as  she  would-  have  been 
towards  a  third  and  strange  vessel,  which  should  have 
been  injured  through  such  negligence.  .  Her  duty  not  to 
be  guilty  of  such  negligence  was  imposed  by  the  law,  and 
existed  even  though  the  service  of  towing  was  gratui- 
tous. The  bllrge  being  lawfully  where  she  was,  the 
steamboat  owed  a  duty  towards  her  independent  of  auy 
contract  of  towage,  and  is  liable  for  any  damage  to  her, 
caused  by  negligent  navigation  amounting  to  a  breach  of 
such  duty,  to  the  same  extent  that  the  steamboat  would 
be  liable,  for  such  negligent  navigation,  to  a  vessel  which 
she  was  not  towing ;  or  to  the  barge  if  not  towing  her, 
and  to  the  same  extent  that  a  third  vessel  would  be  lia- 
ble, for  negligent  navigation,  to  the  barge.  (Philadelphia 
&  Eeading  Eailroad  Company  v.  Derby,  14  HoWy  468, 
485,  486).  It  is,  therefore,  unimportant  to  inquire  whether 
the  steamboat  was  under  a  contract  for  towage,  express 
or  implied,  either  a  new  one  or  an  extension,  for  the 
same  consideration,  of  the  original  one,  at  the  time  of  the 
injury  to  the  barge. 

.  It  is  impossible  not  to  say  that  the  steamboat  was 
guilty  of  negligence.  The  fact  that  the  sunken  pier  was 
there  was  known  to  her,  and  yet  she  ran  the  barge  upon 
it.  There  was  no  vis  major  that  drove  the  steamboat 
with  the  barge  upon  it.  The  case  is  not  one  of  inevit- 
able accident,  from  stress  of  weather  or  some  sudden 
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outside  controlling  force.  If  the  steamboat  could,  be- 
cause of  any  vessel  or  vessels  anchored  outside,  only 
reach  the  destination  of  the  barge  by  going  through  a 
narrow  space  close  to  the  sunken  pier,  she  must  be  re- 
garded as  having  taken  all  risks  of  the  striking  of  the 
barge,  it  having  been  at  her  option  to  attempt  or  to 
decline  to  tow  the  barge  through  such  space,  which  was 
clearly  visible.  The  fact  that  the  existence  of  the  sunken 
pier  was  known  to  those  navigating  the  steamboat  makes 
the  running  of  the  barge  upon  it  conclusive  evidence  of 
negligence,  under  the  circumstances,  in  the  absence  of 
proof  of  any  ris  major. 

It  is  objected,  that  the  libel  does  not  aver  negligence 
in  the  steamboat,  and  puts  the  cause  of  action  against 
her  solely  on  the  ground  that  she  was  a  common  carrier. 
It  is  true,  that  the  libel  does  not  use  the  word  negligence. 
It  charges  that  the  existence  of  the  simken  pier  was 
known  to  the  steamboat,  and  that,  in  place  of  avoiding 
it,  the  steamboat  towed  the  barge  upon  it.  The  answer 
tenders  the  issue  of  negligence,  by  averring  that  the  acci- 
dent was  not  the  result  of  any  negligence  on  the  part  of 
those  managing  the  steamboat.  On  these  averments, 
and  the  evidence,  the  libellant  will  be  allowed  to  amend 
her  libel,  by  averring  negligence,  and  thus  accepting  the 
issue  tendered  by  the  claimant,  and  the  issue  which  was 
in  fact  tried. 

WKether  the  injury  was  caused  while  the  steamboat 
was  going  ahead,  or  while  she  was  backing,  is  immaterial, 
as  the  case  stands.  On  the  proofs,  it  was  for  the  claimant 
to  show  that  the  stick  or  pile  which  was  driven  into  the 
barge  was  no  part  of  the  sunken  pier,  and  that,  if  it  was 
backed  upon,  such  backing  upon  it  was  not  the  direct 
consequence  of  the  striking  of  the  sunken  pier,  while 
going  ahead.  The  steamboat  was  wholly  under  the  man- 
agement and  control  of  her  own  officers. 

The  defence,  that  the  barge  would  not  have  been 
damaged  if  she  had  been  less  heavily  loaded,  or  had  been 
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stronger,  is  not  available.  It  is  not  shown  that  she  was 
too  heavily  loaded  for  a  barge  which  was  to  perform  her 
voyage  without  being  subjected  to  the  blow  inflicted  on 
this  barge,  nor  is  it  shown  that  she  was  not  sufficiently 
strong  for  the  ordinary  purposes  of  the  voyage  she  was 
on.  (Amoskeag  Mfg.  Go.  v.  The  John  Adams,  1  Clifford^ 
404,  418,  419.) 

There  must  be  a  decree  for  the  libellant,  for  the  dam- 
age done  to  both  vessel  and  cargo,  with  costs,  with  a 
reference  to  a  commissioner  to  ascertain  and  report  the 
amount  of  such  damages. 

C.  Van  Santvoordj  for  the  libellant. 

Brown,  HdO,  <&  Vanderpoel,  for  the  claimant. 


€Mtxn  ^xBixid  ai  |[efo  ^atk 

NOVEMBER,  1870. 

EUPUS  K.  BECKWITH  vs.  JAMBS  T.  EASTON. 

Costs. — Wn;NKS8'  Fees. — Deposition. — Commissioners'  Fees. — 

Docket  Fee. 

The  fees  of  witnesses  who  actually  attend  a  trial  are  taxable,  if  it  appear  that 

ihey  have  been  actually  paid. 
Travel  fees  for  witnesses  who  live  out  of  the  District  may  be  taxed  to  the  extent 

of  one  hondred  miles,  bnt  no  more. 
If  a  witness  is  examined  de  bene  esse  and  also  attends  the  trial  and  is  examined, 

his  fees  are  taxable,  as  is  also  the  proctor's  fee  for  taking  his  deposition,  if  it  is 

admitted  in  evidence. 
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A  party  is  entitled  to  a  detailed  bill  of  commiasioner'B  fees  which  are  to  be  taxed 
agaioflt  him,  showing  the  items,  and  that  they  are  legally  chargeable  under  the 
Act  of  July  26, 1868,  with  an  oath  attached  that  the  servioes  have  been  actoally 
and  necessarily  performed. 

No  docket  fee  is  allowable  on  exceptions  to  a  commissioner's  report. 

This  case  came  before  the  Ooart  on  an  appeal  from 
the  clerk's  taxation  of  costs. 

■ 

Benedict,  J.  The  fees  of  witnesses  who  actually- 
attended  are  taxable,  and  the  affidavit  must  show  that 
the  sums  charged  have  been  actually  paid.  The  statute 
only  permits  the  taxation  of  'Hhe  amount  paid  wit- 
nesses. (The  HighUmdeTf  19  How.  Pr.  B.^  p.  334.) 
Travel  fees  of  witnesses  living  out  of  the  District  may 
be  allowed  for  100  miles  travel,  but  for  no  greater  dis- 
tance. Witnesses  living  out  of  the  District  who  do  not 
live  at  a  greater  distance  than  100  miles  from  the  place 
of  trial,  may  be  reached  by  subpoena  out  of  this  Court, 
(1  Stat,  at  Large,  p.  335,)  and  traveling  fees  to  a  witness 
are  allowable  only  to  the  extent  a  subpoena  will  run. 
(5  Bkttch.  a  a  B.  134.) 

The  fact  that  a  witness  was  examined  de  hene  esse  does 
not  prevent  allowance  of  his  fees  for  attending  the  trial 
in  person.  If  he  attended  the  trial  in  good  faith,  and 
was  examined,  his  fees  are  taxable ;  and  also  the  proc- 
tor's fee  for  his  deposition,  if  the  same  was  taken  and 
admitted  in  evidence. 

The  respondents  are  entitled  to. a  detailed  bill  of  the 
commissioner's  fees,  showing  the  items,  and  that  they 
are  legally  chargeable  under  the  Act  of  July  26, 1853 ; 
and  it  must  have,  attached,  an  oath  that  the  services 
charged  therein  have  been  actually  and  necessarily  per- 
formed. No  docket  fee  can  be  allowed  upon  exceptions 
to  a  commissioner's  report.  The  bill  of  costs  will  be  re- 
ferred back  to  the  clerk  for  retaxation  in  accordance 
with  these  views. 
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THE  STEAM  PEOPELLEE  J.  L.  HASBEOUOK. 

Collision  on  the  Hudson  Hivbr  opposite  West  Point. — Steamer 
AND  Sloop. — Holding  Course. — Evidence. 

A  steamer  and  a  sloop  came  in  collision  in  the  nighty  on  the  Hudson  Riyer  off 
West  Point  The  steamer  was  going  up  on  the  east  side  of  the  river,  and  saw 
the  sloop  as  she  came  round  West  Point,  about  in  the  middle  of  the  river,  ex- 
hibiting her  starboard  light.  Her  port  light  then  became  visible,  but  it  was 
shut  off  again,  when  the  pilot  of  the  propeller  sheered  a  little  to  east,  and 
finding  that  the  sloop  was  heading  to  east,  be  stopped  the  propeller  and,  while 
she  was  still  in  the  water,  the  sloop  came  into  her,  striking  her  at  nearly  right 
angles,  about  forty  feet  abafb  the  stem.  The  tide  was  ebb.  The  usual  course 
of  navigation  for  steamers,  bound  up  in  that  part  of  the  river  with  that  tide,  is 
to  keep  well  to  eastward  until  they  are  able  to  see  above  West  Point,  and 
then  to  haul  over,  passing  near  the  point  when,  above  it  so  as  to  give  a  wide 
berth  to  Magazine  Point  above.  The  testimony  in  the  case  as  to  the  wind,  was 
contradictory.  On  behalf  of  the  sloop,  it  was  claimed  that  she  did  not  have  a 
working  breeze,  while  for  the  steamer  it  was  testified  that  she  had  a  good 
breeze  from  the  northwest. 

Held,  That  it  was  the  duty  of  the  sloop,  if  she  had  a  working  breeze,  which  would 
enable  her  to  do  it,  to  haul  around  West  Point  and  allow  the  steamer  to  pass 
her  to  east  A  sailing  vessel  coming  down  the  river  in  this  locality  does  not 
hold  her  course  within  the  meaning  of  the  law,  when  without  cause  she  changes 
from  the  west  to  the  east  side  of  the  river  in  rounding  West  Point 

That  on  the  evidence,  the  sloop  had  a  good  working  bf  eeze. 

That  the  sloop  was  not  bound  to  change  her  course  to  avoid  the  propeller,  but 
she  was  bound  in  passing  that  Point,  to  keep  her  place  in  the  river,  if  possible, 
and  not  to  allow  herself  to  be  carried  over  to  the  east  side  in  the  track  of  a 
steamboat  which  was  pursuing  the  ordinary  and  only  safe  course  to  pass  that 
point ;  and  whether  her  action  %rose  from  ignorance  or  carelessness,  or  from 
some  defect  in  her  rigging,  which  made  her  refuse  to  obey  her  helm,  was  imma- 
terial,  as  for  as  the  liability  of  the  steamer  was  concerned. 

That,  on  the  evidence,  there  was  not  time  for  the  steamer  to  have  avoided  the 
sloop  after  it  appeared  that  she  was  sheering  to  east 

In  a  conflict  of  evidence,  mere  numbers  of  witnesses  must  sometimes  be  con- 
sidered. 
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Beij^edict,  J.  This  action  is  broaght  to  recover  the 
valae  of  the  sloop  "Venus"  and  her  cargo,  which 
vessel  was  sunk  by  a  collision  in  the  Hudson  Biver, 
on  the  night  of  the  27th  of  November  1869. 

The  locality  of  the  collision  was  off  West  Point, 
where  the  river  makes  two  sharp  turns  in  quick  succes- 
sion, one  at  Magazine  Point  above,  and  the  other  at 
West  Point  below.  The  time  of  the  collision  was  about 
midnight,  but  lights  could  be  seen  at  a  distance  of  one- 
half  to  three-quarters  of  a  mile.  The  tide  was  running 
strong  ebb.  The  Hasbrouck  was  a  propeller  bound  up  the 
river,  at  a  speed  of  from  seven  to  eight  knots,  the  Venus 
was  a  sloop,  bound  down  the  river  with  a  cargo  of  stone. 
The  vessels  came  in  contact  a  little  below  the  light  at 
West  Point,  the  bowsprit  of  the  sloop  striking  the  port 
side  of  the  projieller,  about  forty  feet  abaft  the  stem, 
nearly  at  right  angles ;  whereby  the  sloop  was  so  injured, 
that  she  sunk  almost  immediately.  'So  other  vessels  were 
passing  at  the  time,  to  interfere  with  the  movements  of 
eitiiier  vessel.  Both  vessels  were  displaying  the  required 
lights,  which  were  seen  as  soon  as  possible,  when  the 
lights  of  the  sloop  opened  around  West  Point.  The  sloop 
was  then  about  in  the  middle  of  the  river,  and  not  quite 
down  to  the  point,  while  the  propeller  was  about  one- 
half  a  mile  below  the  point,  coming  up  on  the  east  side 
of  the  river. 

The  allegation  of  the  libellants  is,  that  the  slpop  was 
sailing  on  the  starboard  tack,  east  south-east,  with  the 
wind  south-west  very  light;  that  the  propeller  ap- 
proached to  within  fifty  feet  of  the  sloop,  headiog  for 
the  sloop's  fore-rigging,  when,  on  being  hailed  to  go 
under  the  sloop's  stem,  she  sheered  off  to  East  across 
her  bow,  and  in  passing  caught  the  sloop's  bowsprit, 
which  was  taken  out  by  the  force  of  the  blow,  and  the 
sloop  thus  caused  to  sii^. 

The  allegation  of  the  respondent  is,  that  the  wind 
was  north-west,  blowing  a  good  stiff  breeze ;  that  the 
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sloop,  when  seen  a  little  above  West  Point,  was  exhibit- 
ing her  starboard  light;  that  as  she  got  around  the 
point,  she  exhibited  a  glimpse  of  her  port  light,  and 
immediately  shut  it  off  again,  when  a  slight  sheer  to 
east  was  given  to  the  propeller,  and  finding  the  sloop 
to  be  hanling  more  to  east,  and  across  the  river,  the 
propeller  was  stopped,  and  while  motionless  was  stmck 
by  the  sloop.  And  it  is  charged,  that  the  sails  of  the 
sloop  were  not  properly  and  fully  hoisted,  and  her  jib 
was  furled,  and  therefore  she  was  unable  to  luff,  and  so 
ran  across  into  the  propeller. 

In  order  to  a  correct  determination  of  the  points  of 
difference  between  these  parties,  it  is  necessary  to  bear 
in  mind,  the  locality  of  the  accident,  and  the  proper 
course  of  navigation  in  passing  West  Point,  as  to  which 
there  is  no  room  for  dispute. 

For  a  steamer,  bound  up  the  river  in  an  ebb  tide,  the 
true  course  is,  as  she  approaches  West  Point,  to  keep 
well  to  eastward,  until  able  to  see  above  the  point,  then 
to  haul  over,  passing  near  the  Point  when  above  it,  so  as 
to  give  a  wide  berth  in  passing  Magazine  Point  above, 
by  which  course  vessels  coming  down  are  seen  at  the 
earliest  moment,  and  easily  pass  in  safety,  if  they  keep 
to  the  westward  side,  or  middle  of  the  river,  as  they 
round  West  Point. 

Such  being  the  well  known  course  of  navigation  at 
this  point,  it  was  the  duty  of  the  sloop  in  the  present 
instance,  if  she  had  a  working  breeze  to  enable  her 
to  do  it,  to  haul  around  the  point,  and  allow  the  steamer 
to  pass  her  to  east.  This  she  did  not  do,  on  the  con- 
trary, at  the  time  the  vessels  came  in  contact,  the  sloop 
was  well  over  to  the  east  side  of  the  channel.  The 
sloop  was  therefore  in  fault,  for  being  out  of  her  proper 
course,  provided  she  had  a  good  working  breeze  from  the 
north-west,  to  enable  her  to  keep  her  place,  as  the 
claimants  allege  that  she  had.  A  sailing  vessel  in  this 
locality,  does  not  hold  her  course,  within  the  meaning 
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of  the  law,  when  without  cause  she  changes  from  the 
west  to  the  east  side  of  the  rivpr  rounding  West  Point. 

The  question  of  the  wind  is  therefore  a  material 
question  in  the  case,  and  it  has  been  so  treated.    Some 
twenty  witnesses  have  been  called  to  testify  in  regard 
to  it,  and  their  evidence  discloses  the  ordinary  conflict 
so  characteristic  of  this  class  of  cases.    The  weight  of 
the  evidence  is  however  clearly  with  the  respondents. 
Some   seventeen  witnesses   support   the   view  of  the 
respondents  upon  this  point,  to  five  or  six  upon  the 
other  side,  and  mere  numbers  must  sometimes  be  con- 
sidered.   But  the  libellant's  own  evidence  contains  facts 
strongly  corroborative  of  the  respondent's  statement, 
in  respect  to  the  wind.    For  instance,  the  record  of  the 
wind,  kept  at  the  barracks  at  West  Point,  while  it  shows 
that  at  9,  p.  m.  of  the  evening  before  the  collision, 
the  wind  was  light  from  the  south-west,  also  shows  that 
before  morning  it  changed  to  the  westward.     When  it 
changed  is  shown,  by  the  testimony  of  the  first  hand 
of  the  sloop,  that  when  the  sloop  entered  the  Highlands, 
the  wind  blew  hard  enough  to  compel  them  to  take  in 
their  sails.    Furthermore,  this  same  witness  says,  that 
they  again  made  sail  after  they  passed  Magazine  Point, 
but  with  a  reef  in  the  mainsail.    Hoisting  a  reefed  main- 
sail within  a  short  distance  from  the  place  of  collision, 
clearly  shows  that  there  was  plenty  of  wind  at  the  time 
of  the  collision.    So  also  the  master  of  the  sloop  is 
proved  to  have  stated,  in  accounting  for  the  collision, 
that  his  sloop  would  not  luflF,  and  he  himself  admits  the 
repeated  use  of  that  expression,  which  implies  the  pres- 
ence of  wind.     A  sailor  would  not  have  used  such  an 
expression  to  excuse  the  action  of  his  vessel,  unless 
there  had  been  a  wind. 

In  addition  to  these  facts,  derived  from  the  evidence 
of  the  libellants,  there  is  the  testimony  of  the  pilot 
of  the  ferry-boat  at  Garrison's,  a  witness  wholly  uncon- 
nected with  the  controversy,  who  was  at  his  house  at 
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Garrison's,  and  was  awakened  in  the  night  by  his  wife 
because  his  window  had  broken  loose,  and,  getting  up 
to  make  it  fast,  found  the  wind  blowmg  heavily ;  like- 
wise- the  testimony  of  the  pilot  of  the  Thos.  Powell, 
a  witness  equally  free  from  connection  with  these  parties, 
who  landed  at  Oold  Spring  about  11,  p.  m.,  and  recollects 
having  to  stop  for  a  small  boat  under  sail,  and  who  says 
the  wind  at  that  time  -blew  heavily.  In  view  of  such  a 
mass  of  testimony  it  is  impossible  to  believe  the  state- 
ments of  the  crew  of  the  sloop,  when  they  say  there  was 
no  wind.  On  the  contrary,  it  must  be  held  that  the  sloop 
had  a  good  working  breeze.  This  fact  in  regard  to  the 
wind,  being  found  against  the  libellant,  is  conclusive  of 
the  case.  With  a  wind  which  would  enable  the  sloop  to 
keep  her  proper  course,  she  is  found  at  the  time  of  the  col- 
lision well  over  to  the  east  side  of  the  river,  and  presenting 
her  starboard  side  broadly  to  a  vessel  bound  up.  Such  a 
course  on  the  part  of  a  sailing  vessel  at  West  Point,  in  a 
fresh  breeze  from  the  north-west,  cannot  be  justified. 
Not  that  the  sloop  was  bound  to  chaage  her  course  to 
avoid  the  propeller,  but  because  she  was  bound  in  passing 
that  point  to  keep  her  place  in  the  river,  if  possible,  and 
not  to  permit  herself  to  be  carried  over  to  the  east  side, 
in  the  track  of  a  steamboat  which  was  pursuing  the 
ordinary  and  only  safe  course  to  pass  that  point. 
Whether  this  action  of  the  sloop  arose  from  ignorance, 
or  from  carelessness,  or  from  some  defect  in  her  rigging, 
which  made  her  refuse  to  obey  her  helm,  is  immaterial, 
so  far  as  the  liability  of  the  propeller  is  concerned.  The 
proi>eller  is  not  responsible  for  the  improper  position  of 
the  sloop. 

There  remains  to  consider  whether  the  propeller  was 
guilty  of  negligence  in  omitting  any  effort  within  her 
power  to  avoid  the  sloop  ;  for,  notwithstanding  she  had 
the  right  to  suppose  that  in  such  a  breeze  the  sloop 
would  not  attempt  to  go  over  to  the  east  side,  and  to 
take  her  course  accordingly,  still,  when  she  saw  that  the 
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sloop  was  going  over  to  east,  it  was  her  duty  to  avoid 
her  if  she  could  do  so.  It  has  accordingly  been  most 
earnestly  contended  that  the  propeller  must  be  held  in 
fault,  upon  her  own  answer,  for  sheering  to  the  east 
instead  of  to  the  west,  after  she  saw  that  the  sloop  was 
going  over  to  east. 

The  zeal  with  which  this  feature  of  the  case  has  been 
pressed,  by  an  advocate  of  such  large  experience  in  mat- 
ters of  this  kind,  has  led  me  to  weigh  with  all  possible 
care  the  evidence  in  the  ca^e  bearing  upon  this  point  in 
connection  with  the  answer ;  but  I  am  constrained  to  say 
that  I  cannot  agree  to  the  conclusion  which  the  libellant 
seeks  to  draw.  The  answer,  indeed,  says  that  after  the 
sloop  got  around  the  point,  she  exhibited  her  port  light 
and  immediately  shut  it  in  again,  and  the  pilot  of  the 
Hasbrouck  then  gave  a  slight  sheer  to  east,  then  blew 
one  blast  of  his  whistle,  and  then  stopped  his  boat. 
But  if  it  be  true  that  this  sloop,  with  a  working  breeze, 
approached  the  point  showing  her  starboard  light,  and, 
when  below  the  point,  showed  her  port  light  to  the  pro- 
peller, then  coming  up  to  east  of  her,  and  then  shut  out 
the  port  light,  all  which  is  proved,  it  would  not  follow 
that  the  propeller  was  bound  to  sheer  to  west,  unless  it 
also  appear  that  there  was  room  to  do  it  after  the  red 
light  shut  oflF.  Up  to  that  time,  the  propeller  was  well 
justified  in  supposing,  and  indeed  bound  to  suppose, 
that  the  sloop  was  intending  to  pass  down  to  west.  The 
statement  of  the  pilot  of  the  propeller  is  that  there  was 
not  room  to  sheer  to  west  after  the  port  light  shut  off, 
and  this  statement  is  entirely  consistent  with  the  answer, 
and  it  is  also  supported  by  other  evidence,  which  appears 
to  me  to  be  entirely  controlling.  Doubtless,  some  of  the 
estimates  of  distance  given  by  the  pilot  would  indicate 
that  he  had  more  room ;  but  estimates  of  distance  can 
never  be  relied  on  in  this  class  of  cases,  and  they  should 
not  control  his  positive  declaration  that  when  the  sloop, 
by  shutting  in  her  port  light,  indicated  that  she  was  go- 
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ing  to  the  east,  there  was  neither  time  nor  room  to  en- 
able him  to  avoid  her  by  sheering  to  west.  This  state- 
ment of  the  pilot  derives  confirmation  from  the  evidence 
of  the  first  hand  of  the  sloop,  who  says  that  when  the  pro- 
peller sheered  to  east  she  was  very  close  to  the  sloop. 
To  the  same  effect  is  the  testimony  of  Dolahan,  also  a 
witness  of  the  libellant,  who  says  the  propeller  was 
pretty  nigh  on  the  sloop  when  she  sheered  to  east.  The 
proximity  of  the  vessels  is  clearly  and  indii^atably  shown 
by  the  testimony  of  Decker,  the  watch  on  the  barge  Ul- 
ster County,  which  was  being  towed  up  alongside  of  the 
Hasbroucl^  a  witness  wholly  unconnected  with  the  navi- 
gation of  the  propeller.  This  witness  was  standing  mid- 
ships on  the  barge  when  he  heard  the  whistle  of  the 
propeller,  which  was  blown  when  the  red  light  shut  off. 
He  at  once  started  forward,  and  when  he  reached  the 
slide,  some  twenty  feet  from  where  he  stood,  and  look- 
ed out,  the  sloop  was  close  at  hand,  within  a  length 
or  a  length  and  a  half  of  the  propeller.  The  testi- 
mony of  Bullis,  who  was  below  on  the  Ulster  County, 
also  indicates  the  short  space  of  time  between  the 
whistle  atid  the  blow;  and,  finally,  the  libel  gives  the 
distance  of  the  vessels  apart  at  this  time  as  about  50 
feet.  It  is,  therefore,  impossible  to  hold  the  propeller 
in  fault  for  omitting  to  sheer  to  port  or  for  omitting 
to  stop  and  back  in  time.  So  long  as  the  sloop  was 
to  west  of  her  and  showing  a  red  light  the  propeller  was 
not  called  on  to  do  either.  When  the  red  light  was  shut 
off  she  was  too  near  the  sloop  to  do  anything  more  than 
she  did.  My  conclusion,  therefore,  is  that  the  collision 
in  -question  was  not  caused  by  any  fault  on  the  part  of 
the  propeller,  and,  accordingly,  the  libel  must  be  dis- 
missed with  costs  to  be  taxed. 

For  libellant — G.  Donahue  and  E.  M.  CvUen. 
For  claimants — B.  D.  Benedict  and  W.  J.  Haskett. 
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Collision  at  Pikb. — ^Towboat  and  Tow — ^Fendbbb. 

The  schooner  M.  was  lying  at  the  end  of  a  pier  in  the  harbor  of  New  York.  She 
was  jQst  g^ing  to  sea,  and  had  cast  off  part  of  her  lines  and  was  hoisting  her 
foresail.  '^A  large  steamer  was  being  brought  in  at  the  next  pier  by  two  togs, 
the  U.  and  the  C»,  and  it  became  necessary  to  land  her  at  the  pier  where  the  M. 
was  lying,  in  doing  which  the  M.  was  ii\jared.  It  appeared  that  the  steamer 
had  no  power  of  her  own,  and  that  the  process  of  landing  her  was  governed  by 
the  master  of  the  tog  C.  It  appeared  also  that,  before  the  steamer  strack  the 
M.,  the  U.  had  let  go  of  her.  Neither  the  steamer  nor  the  schooner  had  fenders 
out 

ffdd,  That  the  steamer,  being  nnder  the  exdusive  control  of  the  togsi,  was  not 
responsible  for  the  collision. 

That  the  U.  was  also  free  from  responsibility  for  it 

That  vessels  moored  at  the  piers  mnst  be  of  sufficient  strength  to  bear  witfaoat 
injury  the  ordinary  pressure  which  may  be  reasonably  expected  to  come  i^mn 
them  from  vessels  moored  or  landing  alongside. 

That  it  was  not  shown  that  there  was  the  absence  of  such  strength  in  the  M. 

That  the  tug  C.  was  in  fault,  in  attempting  to  land  so  large  a  vessel  as  the  steamer 
alongside  a  small  vessel,  knowing,  as  she  did,  that  the  steamer  had  no  fenders, 
and  admitting  by  her  answer  that  the  want  of  fenders  would  cause  damage. 

That,  as  the  schooner  was  just  getting  ready  lo  go  to  sea,  she  had  the  right  to 
suppose  that  no  vessel  would,  under  the  circumstances,  attempt  to  land  along 
side,  and,  in  the  absence  of  any  notice  to  her  of  any  intention  to  land  the  steamer 
against  her«  she  was  not  in  fault  in  not  having  fenders  out 

Benedict,  J.  This  case,  formidable  as  is  its  title, 
involves  but  a  small  amount,  and  should  have  been  set- 
tled without  the  expense  of  a  trial. 

The  facts  are  not  in  dispute.  The  schooner  Magnolia 
was  lying  at  the  end  of  Pier  41,  in  the  East  Eiver,  where 
she  had  been  loaded  and,  when  injured,  was  hoisting  her 
foresail   preparatory    to  leaving.     The  Cambridge,    a 
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steamer  of  1,800  tons,  was  being  moved  from  the  foot 
of  9th  street  to  the  box  dock  at  Pier  42  in  the  East 
Siver.    She  had  no  steam  or  sails  on,  but  was  being 
moved  by  two  tugs,  one  on  each  side.    She  was  late  in 
starting  from  9th  street,  and  by  the  time  she  had  arrived 
off  the  box  dock  the  ebb  tide  had  commenced  to  flow, 
which  rendered  it  necessary  to  turn  her  around  head  to 
the  tide,  land  her  at  Pier  41,  and  then  warp  her  into  the 
box  dock  by  a  line  to  Pier  41 ;  and,  in  the  operation  of 
landing  the  steamer,  she  swung  alongside  the  Magnolia 
with  sufficient  force  to  do  the  damage  for  which  this  ac- 
tion is  brought.    The  "Chase"  was  the  tug  which  was 
employed  to  move  the  steamer,  and  all  the  orders  came 
from  her  master,  who  was  upon  the  deck  of  the  steamer, 
and  in  charge  of  the  operations  at  the  time  of  the  in- 
juries to  the  schooner.    The  "Underhill"  had  cast  off 
her  hawser,  to  enable  the  steamer  to  swing  alongside  the 
schooner,  and  was  not  then  connected  with  the  steamer 
by  any  line.    The  defence  set  up  by  the  "  Underhill"  is, 
that  she  was  in  no  way  responsible  for  the  force,  with 
which  the  steamer  came  alongside  the  Magnolia  as  she 
was  cast  off,  and  the  "  Ohase  "  was  not  only  the  sole  mo- 
tive power  at  the  time,  but  had  also  the  general  charge 
of  the  movements  of  all  the  vessels.    This  defence  the 
proofs  sustain,  and,  accordingly,  the  libel,  so  far  as  the 
Underhill  is  concerned,  must  be  dismissed.  ^ 

The  defence  set  up  by  the  steamer  is,  that  she  was 
without  motive  power,  and  was  moved  and  controlled 
solely  by  the  tugs,  who  were  alone  responsible  for  the 
movements  of  the  steamer.  This  defence  is  proved,  and 
the  libel  against  the  steamer  must,  accordingly,  be  dis- 
missed. 

The  answer  of  the  "Ohase"  is,  that  the  schooner 
was  old  and  rotten,  and  unable  to  bear  ordinary  pres- 
sure ;  that  she  was  improperly  lying  without  any  fenders 
on  the  outside  to  protect  her ;  that  the  steamboat  was 
landed  with  care,  and,  had  the  schooner  been  in  a  sound 
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condition,  even  without  fenders,  no  injury  could  have 
happened ;  that  the  steamer  was  also  without  fenders 
upon  the  outside,  and  any  damage  done  was  owing  to  the 
absence  of  fenders  from  both  the  said  steamer  and  the 
schooner.  • 

I  entertain  no  doubt  of  the  correctness  of*  the  posi- 
tion taken  by  the  respondent,  that  vessels  moored  at  the 
piers  of  this  crowded  harbor  are  bound  to  be  of  sufficient 
strength  to  bear  without  injury  the  ordinary  pressure 
which  may  reasonably  be  expected  to  come  upon  them 
from  vessels  moored  or  landing  alongside.    But  in  the 
present  case  the  proofs  fail  to  show  any  absence  of  such 
strength  on  the  part  of  the  schooner.    This  being  so, 
the  case  set  up  by  the  ^^Ohase"  might  be  considered 
disposed  of,  inasmuch  as  the  answer,  where  it  charges 
that  had  the  schooner  been  in  a  sound  condition,  even 
without  fenders,  no  icjury  could  have  happened,  rests 
the  defence  solely  upon  the  want  of  strength  on  the 
part  of  the  schooner.    But  it  also  follows  affirmatively 
from  this  answer,  that  the  "Chase''  is  guilty  of  negli- 
gence, in  this,  that  knowing,  as  it  is  proved  she  did,  that 
the  steamer  was  without  fenders,  and  admitting,  as  she 
does,  that  the  want  of  fenders  would  cause  damage, 
she  undertook  to  land  so  large  a  vessel  thus  unprovided 
alongside  a  small  vessel  like  the  schooner.    It  was,  on 
her  own  showing,  a  hazardous  operation,  and,  having  at- 
tempted it,  as  between  her  and  the  schooner,  she  must 
be  held  responsible  for  the  failure  of  success.    Nor  do  I 
consider  that  the  schooner  can  be  held  guilty  of  fault  in 
not  having  fenders  on  the  outside.    The  Cambridge  can- 
not claim  this,  for  she  nowhere  alludes  in  her  answer  to 
the  want  of  fenders  on  the  schooner  as  a  cause  of  the  da- 
mage. The  omission  is  significant,  as  showing  that,  in  the 
opinion  of  those  on  the  steamer,  this  was  not  the  cause 
of  the  injury.    The   "Chase"  is  equally  precluded  by 
her  answer  from  taking  this  ground,  for  although  she 
charges  the  want  of  fenders  as  a  fault  in  one  part  of  her 
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answer,  in  another  place  she  avers  that  the  rotten  con- 
dition of  the  schooner  was  the  sole  cause  of  the  damage. 
Moreover,  it  appears  from  the  evidence  that  the  schooner 
was  just  ready  for  sea,  with  a  part  of  her  lines  cast  off, 
and  in  the  act  of  hoisting  her  foresail.    So  situated,  she 
had  the  right  to  suppose  that  no  vessel  would,  at  that 
time,  attempt  to  land  alongside  of  her — certainly  she 
could  not  suppose  that  this  large  steamer  would  thus 
come  alongside  of  her  as  she  did.    I^or  was  she  notified 
of  such  intention  by  those  in  charge  of  the*  landbg  of 
the  steamer — a  notice  which  could   easily  have  been 
given,  and  which,  under  the  circumstances,  should  have 
been  given,  to  make  a  case  of  neglect  on  the  part  of  the 
schooner.    I  do  not,  therefore,  consider  the  schooner  in 
fault  for  not  having  fenders  out  on  her  outside,  assum- 
ing, what  is  by  no  means  clear  to  me,  that  fenders  on 
the  schooner  would  have  prevented  the  iivjury.    The 
libel  as  against  the  *^  Underhill ''  will,  accordiagly,  be 
dismissed  with  costs.    The  libel  as  against  the  **  Cam- 
bridge" will  also  be  dismissed  with  costs,  and  a  decree 
rendered  in  favor  of  the  libellant  against  the  ^^Ohase" 
for  the  amdunt  of  the  damages,  with  costs. 

For  libellant — Benedict  A  Benedict. 

For  the  Cambridge— TF.  TF.  NUes. 

For  the  Underhill  and  the  Chase— Beeb^,  Danohue  <6 
Cooke. ' 
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NOYBUBEB,  ISfa 

'    THE  UNITED  STATES  vs.  DAVID  H.  THOMAS. 

Smuoouno. — Pleadiko. — Impobtatio5. — ^bnoicncBHT, 


As  a  general  rule  it  is  not  contrary  to  law,  to  import  or  bring  Into  the  United 
States  goods  sabjeet  to  daty  without  having  paid  or  accoonted  for  sach  duties. 

Goods  are  brought  into  the  United  States  as  soon  as  they  are  brought  into  its 
territory,  and  the  act  of  their  importation  is  complete  when  they  are  vohm 
tarily  brought  into  a  port  of  delivery,  with  intent  to  unlade  them  there. 

There  is  no  case,  in  which  a  penalty  or  forfeiture  is  incurred,  or  any  crime  or 
offence  committed,  simply  because  the  duties  on  imported  g^oods  are  not  paid, 
or  accounted  for  before  the  importation  is  complete.  It  is  by  acts  or  omissioDS 
subsequent  to  the  importation,  tliat  forfeitures  or  penalties  are  incurred  or 
crimes  or  offisnces  conmutted^  unless  there  is  some  law  ezpreesly  declaring  the 
importation  itself,  or  the  manner  of  making  it^  unlawful. 

The  secret  and  clandestine  manner  of  the  Importation  with  the  intent  to  defiraud 
the  revenue,  and  not  the  non-payment  of  or  not  accounting  for  the  duties  prior 
to  the  importation,  constitntee  the  gist  of  the  oflenoe  of  smuggling  under  the 
19th  secti(m  of  the  Act  of  August  80,  1848. 

An  indictment  for  illegally  importing  foreign  goods  is  insufficient  when  it  does 
not  show  the  facts  constituting  the  illegality  of  the  importation  alleged,  or 
state  the  particular  illegality  intended  to  be  proved. 

If  an  indictment  set  out  the  offence  with  greater  particularity  than  is  required, 
the  proof  must  correspond  with  the  averments,  and  nothing  descripUve  of  the 
offence  can  be  rejected  as  surplusage. 

Hall,  J.  The  defendant  was  tried  at  the  present 
term,  and  a  verdict  of  gnilty  was  rendered  npon  one 
connt  of  the  indictment  a^inst  him.  He  thereapon 
moved  in  arrest  of  judgment  on  acconnt  of  the  alleged 
insufficiency  of  the  count  on  which  he  was  convicted. 
This  count  charged  *'that  the  said  David  H.  Thomas, 
now  or  late  of  Niagara,  in  the  county  of  Niagara,  in. 
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the  State  of  New  York,  heretofore,  to  wit,  on  the  first 
day  of  September,  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  sixty-nine,  at  Niagara,  in  the  county 
of  Niagara,  and  State  of  New  York,  in  said  district,  and 
within  the  jurisdiction  of  this  court,  did  fraudulently, 
knowingly  and  unlawfully  receive  and  conceal  certain 
goods,  wares  and  merchandise,  to  wit:  five  hundred 
pounds  of  nutmegs,  after  their  importation  into  the 
United  States  contrary  to  law,  knowing  the  same  to 
have  been  imported  contrary  to  law,  in  that,  that  the 
said  goods,  wares  and  merchandise  so  imported  as  afore- 
said were,  at  the  time  the  same  were  so  imported  into 
the  United  States,  subject  to  duty  by  law,  the  duties  due 
and  payable  upon  said  goods,  wares  and  merchandise 
not  having  been  paid  and  accounted  for,  he,  the  said 
David  H.  Thomas,  at  the  time  he  so  received  and  con- 
cealed the  said  goods,  wares  and  merchandise  as  afore- 
said, well  knowing  that  the  duty  due  and  payable  upon 
said  goods,  wares  and  merchandise  had  not  been  paid  or 
accounted  for,  contrary  to  the  statute  of  the  United 
States  of  America  in  such  case  made  and  provided,  and 
against  the  peace  of  the  United  States  and  their 
dignity.'' 

The  count  was  intended  to  be  based  upon  the  4th  sec. 
of  '*  An  act  further  to  prevent  smuggling  and  for  other 
purposes,"  approved  July  18, 1866  {U.  S.  Stat  at  Large^ 
vol.  14,  179),  and  which  provides  "that  if  any  person 
shall  fraudulently  or  knowingly  import  or  bring  into  the 
United  States,  or  assist  in  so  doing,  any  goods,  wares  or 
merchandise  contrary  to  law,  or  shall  receive,  conceal, 
buy,  sell  or  in  any  manner  facilitate  the  transportation, 
concealment  or  sale  of  such  goods,  wares  or  merchandise 
after  their  importation,  knowing  the  same  to  have  been 
imported  contrary  to  law,  such  goods,  wares  and  mer- 
chandise shall  be  forfeited!,  and  he  or  she  shall,  on  con- 
viction thereof  before  any  court  of  competent  jurisdic- 
tion, be  fined  in  any  sum  not  exceeding  16,000,  nor  less 
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than  $60,  or  be  imprisoDed  for  any  time  not  exceeding 
two  years,  or  both,  at  the  discretion  of  snch  conrt ;  and 
in  all  cases  where  the  possession  of  such  goodi9  shall  be 
shown  to  be  in  the  defendant,  or  where  the  defendant 
shall  be  shown  to  have  had  possession  tiiiereof,  such  pos- 
session shall  be  deemed  evidence  suf9cient  to  authorize 
conviction,  unless  the  defendant  shall  explain  the  pos- 
session to  the  satisfaction  of  the  jury." 

It  will  be  seen  that  the  indictment  in  express  terms 
limits  the  allegation  that  the  nutmegs  mentioned  in  the 
indictment  were  imported  and  brought  into  the  United 
States  contrary  to  law,  by  stating  that  the  same,  being 
subject  to  duty  by  law,  were  so  imported  and  brought 
into  the  United  States  without  the  duties  due  and  pay- 
able thereon  having  been  paid  or  accounted  for;  at  least, 
that  is  the  substance  of  what  it  was  intended  to  allege 
by  the  inartificial  language  used  in  the  indictment. 

This  makes  it  necessary  to  consider  what  is  the  true 
construction  of  the  fourth  section  of  the  act  of  1866, 
above  recited,  and  whether  the  allegation  made  brings 
the  case  stated  within  its  provisions. 

As  a  general  rule,  it  may  be  said  that  it  is  not  con- 
trary to  law  to  import,  or  bring  into  the  United  States, 
goods  subject  to  duty  without  having  paid  or  accounted 
for  such  duties.  In  almost  every  ease  of  importation 
the  goods  are  not  only  brought  into  the  United  States, 
but  are  imported,  in  the  true  legal  sense  of  that  term  as 
used  in  the  revenue  acts,  before  there  is  any  obligation 
to  account  for  or  make  payment  of  the  duties.  They 
are  brought  into  the  United  States  as  soon  as  they  are 
brought  into  its  territory ;  and  the  act  of  their  importa- 
tion is  complete  when  they  are  voluntarily  brought  into 
a  port  of  delivery  with  intent  to  unlade  them  there 
(United  States  v.  Lindsay,  1  (ToOMOft,  865) ;  and  if  the 
goods  are  subsequently  entered,  and  the  other  provisions 
of  the  law  afterwards  complied  with,  and  the  duties  paid, 
no  penalty  or  forfeiture  is  incurred. 
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Indeed,  it  is  believed  that  there  is  no  case  in  which  a 
penalty  or  forfeiture  is  incurred,  or  can  be  enforced,  or 
any  crime  or  offence  committed,  simply  because  the 
duties  on  imported  goods  are  not  paid  or  accounted  for 
before  the  importation  is  complete.  It  is  by  acts  or 
omissions  subsequent  to  the  importation  that  forfeitures 
and  penalties  are  incurred,  or  crimes  or  offences  com- 
mitted, unless  there  is  some  law  expressly  declaring  the 
importation  itself,  or  the  manner  of  making  it,  unlawful. 
The  19th  section  of  the  act  of  August  30,  1842,  which 
provides  for  the  punishment  of  any  person  who  ^*  shall 
knowingly,  with  intent  to  defraud  the  revenue  of  the 
United  States,  smuggle  or  clandestinely  introduce  into 
the  United  States  any  goods,  wares  or  merchandise  sub- 
ject to  duty  by  law,  and  which  should  have  been  in- 
voiced, without  paying  or  accounting  for  the  duty," 
makes  the  clandestine  introduction  or  smuggling  into 
the  United  States  of  dutiable  goods,  in  cases  therein 
provided  for,  a  criminal  offence,  which  is  complete  as 
soon  as  the  goods  are  so  clandestinely  introduced  or 
smuggled  into  the  United  States  ;  but  in  such  cases  it 
is  the  secret  and  clandestine  manner  of  the  importation, 
with  intent  t^ddfraud  the  revenue,  and  not  the  non-pay- 
ment  of  or  not  accounting  for  the  duties,  prior  to  the  im- 
portation, which  constitutes  the  gist  of  the  offence. 

There  are  many  cases  to  which  this  4th  section  of  the 
Act  of  1866  was  probably  intended  to  apply,  and  to 
which  it  may  be  properly  applied ;  but  it  is  unnecessary 
to  refer  to  more  than  two  or  three  Acts  of  Congress  to 
show  what  was  probably  the  general  intention  of  the 
National  Legislature  in  adopting  the  section  under  con- 
sideration. By  the  5th  section  of  the  act  of  July  10, 
1861  (12  U.  S.  Suautes  at  Large,  257),  the  President  was 
authorized,  under  the  circumstances  therein  set  forth,  to 
declare  the  inhabitants  of  a  State,  or  any  section  or  part 
thereof,  to  be  in  a  state  of  insurrection  against  the 
United  States ;  and  by  the  same  section  it  was  pro- 
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Tided  thut  thereopon  mil  commeraal  intereamse  by  and 
between  the  same  and  the  titizens  thereof,  and  the  dti- 
sena  of  the  rest  of  the  United  States,  should  eease  and 
be  mdawfnl,  so  long  as  sneh  e<ndition  of  hostility  should 
eontinne;  and  that  all  goods  and  chattels,  wares  and 
merchandise,  coming  from  said  State  or  section  into  the 
other  parts  of  the  United  States,  and  all  proceeding  to 
such  State  or  section  by  land  or  water,  dumld,  together 
with  the  Tcssel  or  Tehicle  conveying  the  same  or  con- 
veying persons  to  or  from  sach  State  or  section,  be  for- 
feited to  the  United  States.  The  4th  section  of  the 
same  Act  (page  256)  anthorized  the  President  to  close 
ports  of  entry  in  certain  cases,  and  give  notice  thereof 
by  proclamation ;  and  declared  that  therenpon  all  right 
of  importation  and  other  priyfl^es  incident  to  ports  of 
entry  should  cease  and  be  discontinued  at  such  ports  so 
closed,  until  opened  by  the  order  of  the  President ;  and 
that  if,  while  said  ports  were  so  dosed,  any  ship  or  Tes- 
sel  from  beyond  the  United  States,  or  having  on  board 
any  articles  subject  to  duties,  should  enter  or  attempt  to 
enter  any  such  port,  the  same,  together  with  its  tackle, 
apparel,  frimiture  and  cargo,  should  be  forfeited  to  the 
United  States. 

By  some  of  the  revenue  acts  it  is  made  unlawful  to 
import  certain  articles  except  in  the  form  or  condition 
Iiarticularly  described.  Thus,  by  the  first  section  of  the 
Act  of  July  28,  1866  (14  V.  8.  SioMes  ai  Lofrge,  328),  it 
is  provided  that  no  cigars  shall  be  imported  unless  the 
same  are  packed  in  boxes  of  not  more  than  five  hundred 
cigars  in  each  box ;  and  that  brandy  and  other  spirituous 
liquors  may  be  imported  in  casks  or  other  packages  of 
any  capacity  not  less  than  thirty  gaUons ;  and  that  wine 
in  bottles  may  be  imported  in  boxes  containing  not  less 
than  one  dozen  bottles  of  not  more  than  one  quart  each ; 
and  that  wine,  brandy  or  other  spirituous  liquors  im- 
ported into  the  United  States  and  shipped  after  October 
1, 1866^  in  any  less  quantity  than  therein  provided  for 
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shall  be  forfeited  to  the  United  States.  [And  see,  for 
similar  provisions  in  respect  to  the  importation  of  beer, 
ale  and  porter,  and  refined  Inmp  and  loaf  sugar,  section 
103  of  the  Act  of  March  2,  1789.]  It  is  to  snch  and 
similar  importations  contrary  to  law,  and  to  the  importa- 
tion of  articles,  the  importation  of  which  is  entirely  pro- 
hibited, that  the  4th  section  of  the  Act  of  1866  was 
intended  to  apply ;  and  as  applied  to  such  cases,  the 
rule  of  evidence,  or  presumption  of  guilt,  declared  in 
that  section,  may  well  be  justified,  while  it  would  be  very 
harsh  and  oppressive  if  the  provisions  of  the  section  in 
which  it  is  found  were  to  be  applied  to  every  case  in 
which  goods  were  actually  imported  or  brought  into  the 
United  States  before  the  duties  were  paid  or  accounted 
for, — that  is,  to  ninety-nine  cases  of  every  hundred  of 
honest  importations. 

Perhaps  it  might  have  been  suggested,  if  the  ques-  \ 
tion  had  been  at  all  argued  on  the  part  of  the  United  \ 
States,  that  the  indictment  states  that  the  nutmegs 
therein  mentioned  were  imported  contrary  to  law,  and 
that  so  much  of  the  indictment  as  states  in  what  the 
illegality  of  the  importation  consisted,  may  be  rejected 
as  surplusage.  But  the  short  answer  to  that  is,  that 
this  is  a  part  of  the  description  of  the  offence,  ^nd  can- 
not be  rejected  as  surplusage,  even  if  the  indictment 
would  have  been  good  if  the  particular  illegality  of  the 
importation  had  not  been  set  forth ;  for  if  an  indictment 
set  out  the  offence  with  greater  particularity  than  is  re- 
quired, the  proof  must  correspond  with  the  averments, 
and  nothing  descriptive  of  the  offence  can  be  rejected 
as  surplusage.  (U.  S.  r.  Brown,  3  McLean^  233 ;  U.  S.  v. 
Howard,  3  Sumn.  15 ;  U.  S.  v.  Poye,  1  Curtis  C.  0.  B. 
364.)  But  it  is  believed  that  the  indictment  would  have 
been  bad  if  the  allegation  of  the  illegality  of  the  importa- 
tion had  been  simply  that  it  was  contrary  to  law,  with- 
out showing  the  facts  constituting  such  illegality,  or 
stating  the  particular  illegality  intended  to  be  proved. 
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Upon  the  whole  case,  it  is  very  dear  that  the  coant 
on  which  the  defendant  was  convicted  is  not  sufficient  to 
sustain  a  conviction,  and  the  motion  in  arrest  of  judg- 
ment is  therefore  granted. 


Sanilgtxn  gistrirl  of  |(ffa)  ftork. 

DECEMBER,  1870. 

THE  UNITED  STATES  vs.  JAY  OOOKE  et  al. 

» 

CouvTBRnnr  Trxaburt  Notbb. — Assistant  Trbaburer. — CncuM- 

STANTIAL   EviDBNOB. — HOHSST  BeLISF. 

The  defendanta,  haying  presented  at  the  sab-treasnry  of  the  United  States  certain 
seyen-thirty  notes  of  the  United  States,  to  he  retired  under  the  proyisions  of 
the  Act  of  April  ISth,  1866  (14  U.  S,  Stat  at  Large,  91),  and  haying  receiyed  the 
money  therefor,  it  was  afterwards  claimed  by  the  Ooyemment  that  eighteen  of 
them  were  counterfeits,  and  an  action  of  assumpsit  was  brought  by  the  United 
States  against  the  defendants,  to  recoyer  the  moneys  paid  for  such  alleged  coun- 
terfeito. 

SM,  That,  in  order  to  entitle  the  United  States  to  recorer,  it  was  necessary  for 
them  to  proye  that  the  eighteen  notes  were  deliyered  to  the  United  States  by 
the  defendants,  that  the  United  States  paid  their  money  for  them,  and  that  they 
were  not  issued  by  the  United  States  under  any  Act  of  Congress. 

That,  under  the  Act  of  April  12th,  1866,  the  Secretary  of  the  Treasury  had  no 
authority  to  retire  or  redeem  any  notes  that  ^ere  not  in  fact  issued  by  the 
United  States. 

That,  under  the  proyisions  of  the  Act  of  June  80th,  1864  (18  U.  8.  Stat,  at  Large, 
218),  the  imprint,  on  the  notes,  of  the  signatures  of  the  Treasurer  of  the  United 
States  and  the  Register  of  the  Treasury,  and  the  statement  showing  the  amount 
of  interest  accrued  or  accruing  and  the  character  of  the  notes,  spoken  of  in  the 
Act,  are  to  be  taken  as  eyidence  of  the  lawfiod  issue  of  such  notes. 

That  a  deliyery  of  notes  to  the  Assistant  Treasurer  of  the  United  States  takes 
place  when  the  notes  are  deliyered  to  the  proper  officer,  acting  under  the 
authority  of  the  AsslBtant  Treasurer. 
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That^  as  to  the  applicatioii  of  oircumstantial  eyidence,  if  the  jury  should  find  any 

one  drcnmstance  clearly  proyed,  which  was  inconsistent  with  a  certain  theory* 

that  would  be  sufficient  to  destroy  the  theory  entirely. 
That  the  receipt  of  the  notes  as  genuine,  by  the  Assistant  Treasorer,  would  not 

bind  the  United  States  in  any  manner,  if  the  notes  were  not  in  fiict  genuine. 
That  the  honest  belief  of  the  defendants  in  the  genuineness  of  the  notes  would 

not  constitute  a  defence. 


Judge  Blatghfobd  charged  the  jury  as  follows : 

QenUemen  of  the  Jury, — This  case,  to  which  you  have 
given  such  patient  attention  for  thirteen  days,  tilled,  as 
some  parts  of  it  have  been,  with  details  not  in  them- 
selves very  interesting,  and  perhaps  rather  tedious,  is 
one  of  the  most  important  cases  in  which  it  can  be  the 
privilege  of  any  citizen  to  take  part,  either  as  judge, 
prosecuting  officer,  counsel  for  the  defence,  or  juror, 
because  it  concerns  deeply  the  interests  of  every  man  in 
the  compoLunity.  Every  one  of  us,  as  a  citizen  of  the 
United  States,  has  an  interest  in  seeing  to  it,  that  this 
immense  mass  of  debt,  which  has  been  created  by  the 
Government  for  the  protection  of  our  rights,  our  liber- 
ties, and  our  perpetuity  as  a  nation,  shall  not  be  coun- 
terfeitedy  falsely  issued,  and  palmed  off  upon  the  com- 
munity, and  even  upon  the  subordinate  officers  of  the 
Government,  in  redeeming  its  indebtedness,  imposing, 
in  such  case,  on  the  Government  the  necessity  of  resort- 
ing to  actions,  like  the  present  one,  for  the  purpose  of 
recovering  what  may  be  its  just  due.  The  loss  resulting 
from  counterfeit  paper  of  this  kind  must  fall  on  some 
one  in  the  community,  and  almost  certainly  on  some 
party  who  is  really  entirely  innocent  of  any  complicity 
with  the  spurious  issue.  So,  on  the  other  hand,  every 
citizen  dealing,  or  liable  to  deal,  in  spurious  articles  of 
this  description,  is  interested  that  no  piece  of  paper 
shall  be  pronounced  spurious  which  is,  in  reality,  genuine. 
Therefore  it  is,  that  this  case  has  been  tried. with  so 
much  care  upon  the  part  of  the  Government,  with  so  much 
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patience  on  the  part  of  the  Gonrt  and  jniy,  and  with 
snch  assidnons  fidelity  on  the  part  of  the  ooonsel  for  the 
defence. 

In  the  remarks  which  I  shall  have  to  make  to  yon,  I 
shall  not  detain  yon  long.  The  claim  which  is  made  by 
the  Oovemment  I  shall  submit  to  yon  npon  those  counts 
of  the  declaration,  in  respect  to  each  one  of  the  eighteen 
pieces  of  paper,  which  are,  in  substance,  to  this  efiect — 
that,  on  a  certain  day  named,  one  thousand  dollars,  and 
some  additional  amount,  by  way  of  interest,  was  ob- 
tained by  the  defendants,  Jay  Gooke  &  Go.,  firom  the 
United  States,  on  the  occasion  of  the  defendants  having 
delivered  to  the  United  States  what  purported  to  be  a 
certain  obligation  of  the  United  States,  known  as  a 
seven-thirty  note,  and  a  coupon  attached,  for  the  prin- 
cipal sum  of  one  thousand  dollars,  and  certain  interest^ 
to  wit,  a  note  bearing  seven  and  thirty  one-hundreths 
per  cent,  interest  per  annum,  and  numbered  so  and  so, 
of  the  series  of  seven-thirty  notes  issued  June  15th,  1865, 
by  the  United  States,  together  with  an  interest  coupon, 
attached  to  said  note,  calling  for  interest  to  June  15th, 
1868,  which  note,  with  such  coupon  attached,  was,  *by 
the  defendants,  at  the  time  they  delivered  it  to  the  offi- 
cer of  the  sub-treasury  of  the  United  States,  professed 
to  be,  and  by  the  plaintiffs  was,  when  received  by  them, 
supposed  to  be,  a  genuine  note  of  the  United  States, 
with  a  genuine  coupon  attached ;  and  that,  by  the  rep- 
resentations and  inducement  of  the  defendants,  then 
and  there  practiced,  the  same  was  received  by  the  United 
States,  and  their  said  officer,  as  a  valid  and  genuine 
note,  with  the  coupon  attached,  at  the  sub-treasury  of 
the  United  States ;  whereas,  the  note  and  coupon  were, 
in  fact,  counterfeit,  and  neither  of  them  had  ever  been 
executed  or  issued  by  the  United  States,  their  officers 
or  agents,  but  had  been  forged  and  falsely  made  and  ut- 
tered, and  were  no  obligation  whatever  of  or  upon  the 
United  States,  and  were  by  them,  to  wit,  by  their  said 
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officer,  received,  under  the  belief  created  by  such  rep- 
resentations and  inducement,  that  the  said  note  and  the 
coupon  attached  were  good,  and  formed  a  valuable  and 
adequate  consideration  for  the  money  received  by  the 
defendants,  which  was  retained  from  the  plaintiffs  after 
the  discovery  that  the  said  note  and  coupon  were  coun- 
terfeit, whereof  prompt  notice  was  given  to  the  defend- 
ants. Then  follow  the  usual  averments  to  constitute 
what  is  called,  in  the  law,  an  action  of  assumpsit. 

You  will  perceive  that  this  declaration  asserts  three 
things,  and  those  three  things  must  every  one  of  them 
be  proven  in  favor  of  the  United  States,  to  entitle  it  to 
recover  in  this  action ;  for,  if  any  one  of  the  three  shall 
be  found  by  you  in  favor  of  the  defendants,  the  defend- 
ants wiU  be  entitled  to  your  verdict,  l^hose  three  things 
are  these:  firsts  that  these  eighteen  pieces  of  paper, 
marked  0,  and  called,  throughout  this  trial,  the  0  notes, 
are  the  ones  alluded  to  in  the  declaration,  and  were 
delivered  to  the  United  States  by  the  defendants ;  «60- 
ond^  that  the  United  States  paid  their  money  for  them ; 
and,  thirds  that  they  were  not  issued  by  the  United 
States  under  any  Act  of  Congress. 

The  law  under  which  these  transactions  took  place, 
and  of  which  you  have  heard  so  much,  in  the  course  of 
this  trial,  in  connection  with  the  redemption,  retiring  or 
withdrawal  of  the  notes  called  seven-tllirty  notes,  is  the 
Act  of  April  12th,  1866  (14  TI.  8.  Stat,  at  Large,  31).  The 
words  of  that  Act  on  this  subject  are  very  few.  It 
authorizes  the  Secretary  of  the  Treasury  to  dispose  of 
any  description  of  bonds  authorized  by  the  prior  Act  of 
March  3d,  1865,  ^'  either  in  the  United  States  or  else- 
where, to  such  an  amoimt,  in  such  manner,  and  at  such 
rates,  as  he  may  think  advisable,  for  lawful  money  of  the 
United  States,  or  for  any  treasury  notes,  certificates  of 
indebtedness,  or  certificates  of  deposit,  or  other  repre- 
sentatives of  value,  which  have  been,  or  which  may  be, 
issued'  under  any  Act  of  Congress,  the  proceeds  thereof 
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to  be  used  only  for  retiring  treasury  notes,  or  other  obli- 
gations, issued  under  any  Act  of  Oongress."  This  is  the 
simple  provision  under  which  the  retiring  of  the  seven- 
thirty  notes  took  place.  The  authority  it  conferred  upon 
the  Secretary  of  the  Treasury,  and  the  subordinate 
ofBcers  of  the  Treasury  Department,  was  solely  to  retire 
treasury  notes  issued  under  some  Act  of  Gongress.  If 
they  were  not  issued  under  some  Act  of  Congress,  they 
were  not  within  the  lawful  powers  delegated  to  the  Sec- 
retary of  the  Treasury  by  the  Act  of  1866.  TPhe  entire 
matter  \p  regulated  by  statute  ;  and,  if  these  notes  were 
in  fact  not  issued  under  an  Act  of  Gongress,  there  was 
no  authority  on  the  part  of  the  Secretary  of  the  Treasury 
or  of  any  other  officer,  high  or  low,  not  even  the  President 
of  the  United  States  himself,  to  retire  or  redeem  them. 
The  law-making  power  is  the  omnipotent  power,  in  that 
respect,  under  the  Gonstitution  of  the  United  States ; 
and,  Gongress  having  declared  that  the  only  notes  which 
could  be  retired  were  those  issued  under  an  Act  of  Oour 
gress,  no  other  notes  could  be  so  retired. 

There  are  two  other  statutes  to  which  I  must  refer  in 
this  connection.  The  notes  in  question  here,  both  those 
marked  K,  and  alleged  to  be  genuine,  and  those  marked 
G,  and  alleged  to  be  counterfeit,  purport  to  be  issued 
under  an  Act  of  Gongress  passed  March  3d,  1865  (13  U. 
S.  Stat  at  Larga^  468).  All  of  the  notes,  thirty-six  in 
number,  the  eighteen  marked  K  and  the  eighteen  marked 
G,  bear  date  June  15th,  1865,  and  belong  to  what  is  known, 
in  the  parlance  of  dealers  in  Government  securities,  as 
the  second  issue  of  seven-thirty  notes.  This  Act  of 
March  3d,  1865,  which  was  the  authority  for  the  issue^  of 
these  notes,  if  they  be  genuine,  contains  generally  these 
provisions — ^that  the  Secretary  of  the  Treasury  is  author- 
ized to  borrow  so  much  money,  and  to  issue  therefor 
treasury  notes,  in  such  form  as  he  may  prescribe,  redeem- 
able so  and  so,  to  be  of  such  and  such  denominations, 
interest  to  be  payable  semi-annually,  the  rate,  when  not 
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payable  in  coin,  not  to  exceed  seven  and  three-tenths  per 
centum  per  annum,  and  the  rate  and  character  of  the 
interest  to  be  expressed  on  such  bonds  or  treasury  notes. 
Then  it  provides  that  he  may  dispose  of  any  of  these 
obligations,  as  he  may  think  advisable,  for  coin  or  other 
lawful  money  of  the  United  States,  or  for  treasury 
notes  or  other  obligations  issued  under  any  Act  of 
Oongress,  and  may  issue  treasury  notes  authorized  by 
the  Act  in  payment  for  any  requisitions  for  materials 
or  supplies  for  the  Government.  The  third  section  of 
the  Act  provides,  that  all  the  provisions  of  the  Act  of 
June  30th,  1864  (which  was  the  Act  under  which  the 
first  series  of  seven-thirty  notes  was  issued),  in  respect 
to  forms,  inscriptions,  devices,  and  the  printing,  attes- 
tation, sealing,  signing,  and  counterfeiting  thereof, 
with  such  others  as  are  applicable,  shall  apply  to  the 
obligations  issued  under  this  Act  of  1865. 

This  remits  us  to  the  third  statute  to  which  I  shall 
refer,  and  that  is  the  Act  of  June  30th,  1864  (13  U.  S. 
Stat,  at  Largey  218),  in  respect  to  the  forms  of  the  notes 
and  the  inscriptions  and  devices  on  them.  This  Act  of 
1864  contains  the  general  provision,  that  the  Secretary 
of  the  Treasury  may  issue  these  treasury  notes,  bearing 
this  rate  of  interest,  seven  and  three-tenths  per  cent., 
and  that  he  may  dispose  of  them  upon  the  best  terms 
he  can,  for  lawful  money.  Then,  at  the  close  of  the 
sixth  section,  occurs  a  provision,  that  the  treasury 
notes  authorized  by  the  Act  to  be  issued  by  the  Sec- 
retary of  the  Treasury  ''shall  be  in  such  form  as  the 
Secretary  shall  direct,  and  shall  bear  the  written  or 
engraved  signatures  of  the  Treasurer  of  the  United 
States  and  the  Begister  of  the  Treasury,  and  shall  have 
printed  upon  them  such  statements,  showing  the  amount 
of  accrued  or  accruing  interest,  and  the  character  of  the 
notes,  as  the  Secretary  of  the  Treasury  may  prescribe ; 
aM  shall  bear,  as  a  further  evidence  of  lawful  issue, 
the  imprint  of  the  seal  of  the  Treasiuy  Department,  to 
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be  made  under  the  direction  of  the  Secretary  of  the 
Treasury,  as  before  directed."  This  provision  is  made 
applicable,  by  the  Act  of  1866|  to  the  sealing  and  sign- 
ing of  the  notes  of  the  second  series ;  and  it  requires, 
as  a  further  evidence  of  the  lawful  issue  of  the  notes — 
the  genuine  notes — ^those  in  fact  issued — that  they  shall 
bear  the  imprint  of  the  seal  of  the  Treasury  Department, 
to  be  made  under  the  direction  of  the  Secretary  of  the 
Treasury.  The  use  of  the  expression,  ^^as  a  further 
evidence  of  lawful  issue,"  necessarily  intends  that  what 
has  been  just  prescribed  in  respect  to  the  imprint  of 
the  signatures  of  the  Treasurer  and  the  Begister,  and  to 
the  statement  showing  the  amount  of  interest  accrued 
or  accruing  and  the  character  of  the  notes«  shall  be 
taken  as  evidence  of  lawful  issue. 

On  the  point  of  the  notes  having  printed  upon  them 
statements  showing  the  amount  of  interest  accrued  or 
accruing,  you  will  recollect  that  each  note  was  issued 
with  five  coupons.  The  principal  was  payable  in  three 
years ;  and,  the  interest  being  payable  semi-annually, 
five  coupons  were  attached  to  each  note,  representing 
five  instalments  of  interest,  while  the  sixth  instalment 
was  to  be  payable  without  a  coupon,  when  the  principal 
should  be  payable,  on  the  presentation  of  the  note. 

As  I  have  said  to  you,  there  are  three  questions  here 
involved— jflr^^,  the  reception  of  the  notes  marked  0,  by 
the  Gk)vemment,  from  Jay  Gooke  &  Oo.;  second^  the  pay- 
ment therefor,  by  the  Government,  to  Jay  Gooke  &  Go.; 
and  thirdi  whether  the  notes,  if  they  were  received  from 
Jay  Gooke  and  Go.,  had  been  previously  issued  by  the 
Government.  The  first  two  questions  I  shall  treat  as 
one,  they  having  been  so  treated  by  the  counsel ;  and 
that  is,  whether  the  transaction  alleged  took  place  in 
fact  between  the  officers  of  the  sub-treasury  here,  and 
Jay  Gooke  &  Go.,  in  respect  to  these  notes  marked  0. 
On  that  subject  I  have  no  instructions  to  give  you,  ex- 
cept to  say  that  it  is  a  simple  question  of  fact  for  your 
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determination.  Yon  have  heard  the  evidence  and  the 
discussions  of  counsel  upon  that  branch  of  the  case. 
There  is  no  question  of  law  inyolved  in  it.  It  is  for  the 
Government  to  satisfy  you,  by  preponderating  evidence, 
that  these  0  notes  were,  as  is  claimed  in  the  declaration, 
received  at  the  sub-treasury  here,  by  the  proper  officer 
there,  from  some  person  representing  Jay  Oooke  &  Go., 
and  were  paid  for  by  the  United  States  to  some  person 
representing  Jay  Oooke  &  Go.,  in  money  or  other  valu- 
able consideration  that  was  the  property  of  the  United 
States,  representing  the  face  of  the  notes  and  the  ac- 
crued interest  thereon.  It  is  simply  a  question  of  fact, 
and  on  that  point  I  charge  you,  in  accordance  with  the 
defendants'  request,  that^  in  order  to  entitle  the  plaintiffs 
to  recover,  they  must  show  that  the  eighteen  notes  pro- 
duced on  the  trial,  and  marked  0,1  to  018,  were  the 
identical  notes  which  were  delivered  by  the  defendants 
to  the  Assistant  Treasurer  of  the  United  States.  I  charge 
you,  further,  that  a  delivery  to  the  Assistant  Treasurer  of 
the  United  States  takes  place,  when  the  notes  are  deliv- 
ered to  the  proper  officer  acting  under  the  authority  of 
the  Assistant  Treasurer. 

I  am  also  asked  to  instruct  you,  that,  in  order  to  en- 
title the  plaintiffs  to  recover,  they  must  also  show  that 
the  eighteen  notes  marked  0  1  to  0  18,  were  delivered  to 
the  Assistant  Treasurer  between  the  20th  of  September 
and  thd  9th  of  October,  1867.  The  counts  in  the  declara- 
tion ar€l.to  the  effect,  that  the  first  one  of  these  notes, 
Ko.  68,446,  was  delivered  on  the  21st  of  September,  and 
the  last  one  on  the  8th  of  October.  Therefore,  the  dates 
stated  in  this  request  are  according  to  the  averments  in 
the  declaration,  if  the  notes  were  ever  received  at  all. 
There  is  no  evidence  on  the  subject  as  to  when  they 
were  received,  except  as  to  times  between  the  dates 
named  in  the  request ;  but,  the  Government  must  satisfy 
you  that  the  declaration  is  proved,  and  that  the  0  notes 
were  received  between  those  dates. 
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I  am  also  requested  to  charge  that,  in  order  to  entitle 
the  plaintiffs  to  recover,  they  must  further  prove  that 
the  money  paid  to  the  defendants  for  the  notes  was  the 
money  of  the  United  States.    That  is  true. 

I  shall  now  pass  to  the  other  branch  of  the  case,  and 
that  is,  whether  these  0  notes  were  issued  by  the  United 
States  ;  because,  if  you  find  that,  in  point  of  fact,  these 
G  notes  were  not  issued  by  the  United  States,  then  the 
plaintiffs  are  entitled  to  recovei*,  provided  you  also  find 
that  these  0  notes  are  the  identical  notes  delivered  to 
the  Government  by  Jay  Cooke  &  Co.,  and  for  which  the 
Government  gave  to  Jay  Oooke  &  Go.  the  money  alleged 
in  the  declaration.  As  has  been  remarked  by  the 
District  Attorney,  the  ultimate  question  in  this  case  is, 
not  whether  the  G  notes  are  spurious  or  genuine,  or 
whether  the  K  notes  are  spurious  or  genuine.  That  is 
a  collateral  question,  and  the  whole  investigation  into 
the  question  whether  the  K  notes  are  genuine,  and 
whether  the  G  notes  are  spurious,  has  been  gone  into  as 
bearing  upon  the  question,  whether  the  G  notes  were 
ever  issued  by  the  United  States. 

I  shall  call  your  attention  to  some  matters  in  connec- 
tion with  each  branch  of  the  question  in  regard  to  the 
issue  of  the  notes.  There  is  a  class  of  evidence  on  this 
subject  aside  from  any  comparison  between  the  G  notes 
and  the  K  notes.  There  is  also  a  class  of  evidence  that 
arises  from  a  comparison  of  the  G  notes  with  the  K  notes, 
in  reference  to  the  question  whether  the  two  sets  of 
notes  were  or  were  not  printed  from  the  same  plates; 
because,  it  is  an  argument  in  the  case,  urged  by  the 
Government,  and  the  challenge  is  accepted  by  the  de- 
fence, that,  if  the  G  notes  are  shown  to  be  spurious,  and 
not  to  have  been  printed  from  any  plates  which  the 
Government  of  the  United  States  used  in  printing  notes 
which  it  issued,  the  presumption  arises  that  the  G  notes 
were  never  issued  by  the  United  States. 

There  are  four  points  of  view  from  which  the  gen- 
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uineness  or  spuriousness  of  these  notes  may  be  con- 
sidered. The  0  notes  and  the  K  notes  are  both  of  them 
sparious,  or  the  0  notes  and  the  K  notes  are  both  of 
them  genuine,  or  the  0  notes  are  genuine  and  the  K 
notes  are  spurious,  or  the  K  notes  are  genuine  and  the  0 
notes  are  spurious.  In  considering  the  question,  it  un- 
doubtedly is  of  assistance  toward  arriving  at  a  determina- 
tion whether  one  of  two  things  is  spurious,  to  be  satisfied 
first  whether  the  other  of  the  two  is  genuine.  In  other 
words,  it  will  assist  you  in  determiuing  whether  or  not  the 
G  notes  are  spurious,  if  you  can  determine  first  whether  or 
not  the  K  notes  are  genuinOi;  because,  you  may  be  entirely 
satisfied  that,  if  the  K  notes  are  genuine,  the  0  notes  must 
be  spurious.  In  other  words,  if  you  arrive  at  the  conclu- 
sion that  the  K  notes  are  genuine  notes,  it  may  follow 
in  your  judgment,  as  a  necessary  conclusion,  that  the  0 
notes  are  spurious.  As  I  have  understood  the  course  of 
the  defence,  from  the  evidence  and  the  summing  up,  the 
deduction  sought  to  be  drawn  from  the  evidence  is,  that 
the  0  notes  are  genuine  notes,  and  were  issued  by  the 
United  States ;  but  I  have  not  understood  the  position 
to  be  taken  by  the  defendants,  that  the  K  notes  lure  spu- 
rious notes.  It  is,  however,  for  you,  on  the  evidence,  to 
pass  upon  this  question. 

As  I  said  before,  it  may  be  that,  if  you  are  satisfied 
that  the  K  notes  are  genuine  notes,  you  wUl  conclude 
that  the  0  notes  also  cannot  be  genuine.  On  this  point 
you  will  recollect  the  testimony  of  Mr.  Oasilear,  when 
he  was  first  on  the  stand,  and  afterwards  when  the  books 
were  produced,  showing  the  commencement  of  the  print- 
ing of  the  second  series  of  notes  on  the  5th  of  March, 
1865,  two  days  after  the  passage  of  the  Act  authorizing 
their  issue.  The  effect  of  his  testimony,  if  it  is  to  be  be- 
lieved, is,  that  these  notes  of  the  second  series  were 
printed  from  three  plates  of  four  subjects  each,  plate  1, 
plate  2,  plate  3,  each  with  four  sulgects,  that  is,  four  notes 
on  each  plate.    For  the   purpose  of  illustrating  this 
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matter,  I  have  put  into  a  tabular  form  what  is  testified 
to  by  one  of  the  witnesses  in  regard  to  the  check  letters 
which  he  finds  on  the  0  notes  and  the  K  notes,  it  being 
assumed,  for  the  purposes  of  this  table,  that  the  K  notes 
were  printed  from  three  plates  of  four  subjects  each. 
The  first  plate,  or  plate  1, 1  throw  entirely  out  of  view, 
because  none  of  the  thirty-six  notes  appear  to  have  been 
printed  on  plate  1.  Of  the  K  notes,  seventeen  appear  to 
have  been  printed  from  the  second  plate,  and  one  on  the 
third  plate.  All  of  the  0  notes  appear  to  have  been 
printed  from  the  second  plate.  The  table  shows  plate  2 
with  four  notes  on  it,  and  plate  3  with  only  one  note  on 
it,  and  that  one  the  first  note  at  the  top  of  the  plate. 
According  to  the  testimony  of  the  witnesses,  the  system 
of  check  letters  adopted  and  used  was  this :  The  first 
note  on  the  plate  was  lettered  A,  the  second  B,  the  third 
G,  and  the  fourth  D.  But,  with  three  plates  of  four  notes 
each,  each  plate  having  these  four  letters,  and  these 
alone,  on  its  four  several  subjects,  it  would  be  impossible 
to  tell,  from  the  face  of  a  note,  upon  which  one  of  the 
three  plates  a  note  with  a  given  check  letter  was  printed. 
Therefore,  for  the  purpose  of  enabling  it  to  be  told  on 
which  one  of  the  three  plates  a  given  note  was  printed, 
a  small  A  was  engraved  underneath  each  one  of  the  four 
several  letters  A,  B,  0,  D,  on  the  first  plate ;  a  smaU  b 
was  engraved  underneath  each  one  of  the  four  several 
letters  A,  B,  0,  D,  on  the  second  plate ;  and  a  small  o 
was  engraved  underneath  each  one  of  the  four  several 
letters  A,  B,  0,  D,  on  the  third  plate.  Locating  the 
eighteen  K  notes  and  the  eighteen  0  notes  according  to 
their  large  and  small  check  letters,  by  the  arrangement 
which  I  have  just  explained,  it  appears  that  seven  of  the 
K  notes  have  the  check  letter  A  with  a  small  b  under  it, 
and  were,  therefore,  printed  from  the  first  subject  on  the 
second  plate.  Four  of  the  K  notes  have  the  check  letter 
B  .with  a  small  b  under  it,  and  were  printed  from  the 
second  subject  on  the  second  plate.    Three  of  the  K 
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notes  have  the  check  letter  0  with  a  small  b  under  it, 
and  were  printed  from  the  third  subject  on  the  second 
plate.  Three  of  the  K  notes  have  the  check  letter  D 
with  a  small  b  under  it,  and  were  printed  from  the  fourth 
subject  on  the  second  plate.  One  of  the  K  notes  has  the 
check  letter  A  with  a  small  o  under  it,  and  was  printed 
from  the  first  subject  on  the  third  plate. 

I  turn  now  to  the  0  notes.  Every  one  of  them  has 
either  the  check  letter  A  with  a  small  b  under  it,  or  the 
check  letter  B  with  a  small  b  under  it,  there  being  eleven 
with  A  and  a  small  b,  and  seven  with  B  and  a  small  b. 
The  same  system  of  interpretation  that  was  applied  to 
the  K  notes  shows,  that  the  eleven  0  notes  which  have 
A  and  a  small  B  were  printed  from  the  first  subject  on 
second  plate,  and  that  the  seven  0  notes  which  have  B 
and  a  small  B  were  printed  from  the  second  subject  on  a 
second  plate.  But  there  is  nothing  to  indicate  that  the 
plate  from  which  the  0  notes  were  printed  had  upon  it 
any  but  the  two  subjects.  There  is,  however,  incontro- 
vertible evidence  that  the  K  notes  must*  have  been 
printed  from  a  second  plate  of  four  subjects,  because 
there  are  notes  marked  K,  with  the  several  check  letters 
A^  B,  0,  and  D,  and  a  small  b  under  each  of  them,  such 
small  B  indicating  a  second  plate,  and  the  four  large  let- 
ters A,  B,  0,  and  D  indicating  that  such  plate  had  upon 
it  four  subjects. 

There  is  another  view  of  this  matter,  which,  to  your 
minds,  may  corroborate  the  testimony  of  Mr.  Oasilear, 
that,  in  point  of  fact,  these  K  notes  were  printed  from 
plates  of  four  subjects  each.  You  will  recollect  the 
testimony  as  to  the  notes  being  numbered  consecutively 
in  the  Treasury  Department.  It  is  a  fact,  and  is  shown 
by  this  table,  that  every  one  of  the  K  notes  which  was 
printed  from  the  first  subject  on  a  plate  bears  an  odd 
number,  that  is,  a  number  terminating  with  1,  3,  5,  7,  or 
9 ;  that  every  one  of  the  K  notes  which  was  printed 
from  the  second  subject  on  the  plate  bears  an  even 
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number,  that  is,  a  number  terminating  with  0,  2,  or  6 ; 
that  every  one  of  the  K  notes  which  was  printed,  from 
the  third  subject  on  the  plate  bears  an  odd  number,  that 
is,  a  number  terminating  with  5  or  7 ;  and  that  every- 
one of  the  K  notes  which  was  printed  from  the  fourth 
subject  on  the  plate  bears  an  even  number,  that  is,  a 
number  terminating  with  2,  4,  or  6.  Now,  it  is  quite 
evident,  that,  if  you  have  a  plate  of  three  subjects  only, 
this  uniformity  in  respect  to  the  notes  printed  from  the 
first  and  third  subjects  on  the  plate  bearing  always  odd 
numbers,  and  those  printed  from  the  second  subject  on 
the  plate  bearing  always  even  numbers,  could  not  be 
preserved,  in  a  system  of  consecutive  numbering ;  be- 
cause, you  would  require  for  each  subject,  alternately, 
even  and  odd  numbers.  Thus,  beginning  with  number  1 
for  the  first  note  printed  from  the  first  subject  on  the 
plate,  the  second  note  printed  from  that  subject  would 
be  numbered  4,  the  third  note  7,  and  so  on.  The  notes 
printed  from  the  second  subject  would  be  numbered  2, 
5,  8,  and  so  on ;  and  those  printed  from  the  third  subject 
would  be  numbered  3,  6,  9,  and  so  on.  These  considera- 
tions apply  to  the  question  as  to  whether  it  is  possible 
that  the  K  notes  could  have  been  printed  otherwise  th^ 
from  plates  of  four  subjects  each. 

As  to  the  0  notes,  every  one  of  them  which  has  the 
check  letter  A,  and  thus  purports  to  be  printed  from  the 
first  subject  on  a  second  plate,  bears,  as  do  the  K  notes 
which  have  the  check  letter  A,  an  odd  number,  that  is,  a 
number  terminating  with  1,  3,  5,  7,  or  9 ;  while  every 
one  of  the  0  notes  which  has  the  check  letter  B,  and 
thus  purports  to  be  printed  from  the  second  subject  on 
a  second  plate,  bears,  as  do  the  K  notes  which  have  the 
check  letter  B,  an  even  number,  that  is,  a  number  term- 
inating with  0,  2,  4,  or  6.  There  is,  therefore,  this  simi- 
larity between  both  sets  of  notes — every  note  which  has 
the  check  letter  A  bears  an  odd  number,  and  every  note 
which  has  the  check  letter  B  bears  an  even  number. 
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There  are  none  of  the  0  notes  which  have  a  check  letter 

0  or  a  check  letter  D.  This  shows  that  none  of  them 
purport  to  have  been  printed  from  the  third  or  the  fourth 
subject  on  a  plate. 

I  shall  allude  to  but  one  matter  connected  with  each 
of  the  two  classes  of  evidence  to  which  I  have  referred. 

1  shall  first  speak  of  a  matter  which  struck  my  mind 
with  great  force,  as  the  evidence  in  respect  to  it  was 
given  on  the  trial,  but  which  has  not  been  alluded  to  by 
the  counsel  in  summing  up.  Mr.  Gasilear  testifies  to  the 
fact,  (and  it  is  readily  seen  by  an  inspection  of  the  notes 
themselves.)  that,  on  each  one  of  the  four  K  notes  which 
are  printed  from  the  second  subject  on  the  second  plate, 
namely,  Kl,  K9,  K15,  and  K18,  the  loop  of  the  letter  p 
in  the  word  "  Spinner  " — the  engraved  signature  of  the 
Treasurer  of  the  United  States,  which  is  required  by  law 
to  be  put  on  the  notes — ^is  brought  down  in  such  a  man- 
ner that  the  dark  line  of  the  loop,  as  it  passes  through 
the  border  composed  of  stars,  goes  through  the  rays  of 
a  star,  and  divides  them  into  two  parts ;  whereas,  on 
each  one  of  the  seven  K  notes  which  are  printed  from 
the  first  subject  on  the  second  plate,  namely,  K2,  K5, 
K6,  K8,  KIO,  K16,  and  K17,  the  loop  of  the  letter  p  in 
the  word  "  Spinner  "  does  not  cut  or  divide  the  rays  of 
a  star,  but,  on  the  contrary,  the  whole  of  such  rays  are 
clearly  visible  within  the  loop.  There  is  a  difference, 
therefore,  in  the  position  of  the  loop  of  such  letter  |», 
with  reference  to  the  rays  of  the  star,  between  the  K 
notes  printed  from  the  first  subject  on  the  second  plate, 
and  the  K  notes  printed  from  the  second  subject  on  the 
second  plate.  Mr.  Gasilear  also  states,  and  it  is  plainly 
to  be  seen,  that  on  every  one  of  the  eighteen  0  notes, 
whether  it  has  the  check  letter  A  or  the  check  letter  B, 
the  rays  of  the  star  are  seen  entire  inside  of  the  loop  of 
such  lettei^j  and  are  nowhere  cut  by  the  loop.  It  is  for 
you  to  say  what  deductions  you  will  draw  from  these 
facts,  in  respect  to  the  question  whether  the  0  notes 
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and  the  K  notes  were  printed  from  the  same  Qlate  or  set 
of  plates,  irrespective  of  the  question  as  to  which  of 
them  are  of  the  genuine  issue. 

On  the  class  of  evidence  which  is  directed  to  a  com- 
parison between  the  two  sets  of  notes — ^what  is  to  be 
seen  in  making  such  comparison,  and  what  deductions 
are  to  be  drawn  from  what  is  seen,  when  the  facts  are 
presented  in  a  clear  and  distinct  form  and  collated — I 
shall  allude  to  but  one  point.  It  is  one  which  was  com- 
mented upon  by  the  district  attorney.  It  has  a  bearing 
on  the  question,  which,  as  I  stated,  you  may  decide  to 
determine  before  approaching  the  subject  of  the  issuing 
of  the  notes — the  question  as  to  whether  the  K  notes 
are  or  are  not  genuine ;  because,  if  it  is  established  to 
your  satisfaction  that  the  K  notes  are  genuine,  you  may, 
perhaps,  be  led  the  more  quickly  to  the  solution  of  the 
question  as  to  the  genuineness  of  the  0  notes. 

It  is  testified,  and  the  evidence  is  not  contradicted, 
that  every  one  of  the  K  notes  had  appended  to  it,  and 
forming  a  part  of  it,  when  it  was  issued  by  the  Treasury 
Department,  the  five  coupons  to  which  your  attention 
has  been  called,  and  that  the  coupons  on  each  note  were 
numbered  severally  1,  2,  3,  4,  5,  (and  so  numbered  that 
number  1  should  be  cut  off  first,  and  the  rest  in  succes- 
sion, and  number  5  last),  and  that  each  coupon  was  also 
numbered  with  the  number  of  the  note.  The  Govern- 
ment has  produced  here,  from  the  files  of  the  Depart- 
ment, the  K  notes  which  correspond  in  numbers  with  the 
0  notes,  and,  in  every  case  where  any  K  note  has  not 
now  attached  to  it  coupons  which  formed  an  integral 
part  of  it  when  it  was  issued,  the  Government  has  pro- 
duced from  the  same  files  certain  coupons  which,  it 
claims,  make  up,  with  the  coupon  or  coupons  now  at- 
tached to  the  note,  all  the  five  coupons  which  ever  be- 
longed to  it.  One  of  the  K  notes  has  yet  att^hed  to  it 
two  coupons,  others  of  the  K  notes  have  but  one  coupon 
attached,  and  still   others  have  no  coupon  attached. 


DECEMBER,  1870.  391 


The  United  States  v.  Jay  Cooke  et  aL 


Here  are  tiie  notes  and  here  are  the  coupons  so  pro- 
duced— single  coupons  corresponding  in  numbers  with 
the  K  notes  and  without  duplicates ;  and  it  is  testified 
that  no  duplicate  coupons  could  be  found,  on  searching, 
in  the  place  where  these  coupons*  were  found.  Every- 
one of  the  0  notes  produced  has  upon  it  the  coupon 
numbered  5,  and  no  one  of  the  0  notes  has  upon  it  any 
other  coupon.  The  loose  coupons  so  produced  must  be 
applied  to  the  one  or  the  other  of  these  sets  of  notes,  if 
they  belong  to  the  one  or  the  other.  Some  loose  cou- 
pons numbered  5  are  produced.  In  every  instance 
where  one  is  produced,  it  is  found  that  the  K  note  which 
corresponds  in  number  with  the  number  on  such  coupon, 
has  not  now  attached  to  it  any  coupon  numbered  5.  But 
no  one  of  such  loose  coupons  numbered  5  can  be  regarded 
as  belonging  to  any  0  note,  because  every  0  note  has 
now  upon  it  a  coupon  numbered  5.  Therefore,  whatever 
other  conclusion  you  may  come  to,  it  is  perfectly  clear, 
if  there  was  to  each  note  one  and  only  one  coupon 
numbered  5,  that,  as  each  of  the  0  notes  has  upon  it 
now  a  coupon  numbered  5,  the  loose  coupons  numbered 
5  which  are  now  produced  must  have  belonged  to  some 
other  notes  than  the  0  notes.  When  the  Govemmtnt 
produces  certain  notes  which  were  issued  with  coupons, 
and  produces  also  loose  coupons  foi^nd  in  its  possession, 
and  when,  if  you  apply  such  loose  coupons  to  the  K 
notes,  the  0  notes  are  left  each  with  only  one  coupon 
and  with  four  other  coupons  unaccounted  for,  it  is  for 
you  to  say,  as  bearing  on  the  question  of  the  genuineness 
of  the  0  notes,  what  inference  you  will  draw  from  any 
failure  to  account  satisfactorily  for  the  four  coupons 
that  are  missing  from  the  0  notes.  These  considerations 
apply  to  the  question  of  the  genuineness  of  the  K  notes, 
as  bearing,  also,  upon  the  question  of  the  genuineness  of 
the  0  notes. 

In  this  connection  you  will  recollect  the  testimony  of 
Mr.  Gray,  who  states,  that,  on  all  the  K  notes  which 
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have  now  appended  to  them  a  coupon  numbered  5,  he 
finds  the  positions  of  the  seal  and  of  the  figure  5  on  such 
coupon,  relatively  to  each  other,  to  be,  in  all  cases,  the 
same,  by  actual  measurement.  There  is,  by  measure- 
ment, the  same  distance  laterally  between  the  figure  6 
on  every  coupon  numbered  6  that  is  now  appended  to  a 
K  note,  and  the  projected  line  of  the  seal  on  such  note. 
In  regard  to  the  0  notes,  Mr.  Gray  says,  that,  in  the 
whole  eighteen,  (each  of  them  having  appended  to  it  a 
coupon  numbered  5),  there  is,  by  measurement,  the  same 
distance  laterally  between  every  one  of  such  coupons 
numbered  5  and  the  projected  line  of  the  seal  on  the 
note.  But  he  also  says,  that  the  distance  between  the 
line  of  the  seal  and  the  figure  5,  on  the  coupon  numbered 
5  on  the  K  notes,  is  over  one-quarter  of  an  inch  greater 
than  the  like  distance  is  on  the  0  notes.  It  is  for  you  to 
say  what  conclusions  you  will  draw  from  these  facts. 
The  rule  of  law  in  regard  to  the  application  of  evidence 
of  a  circumstantial  character,  like  much  of  that  in  the 
present  case,  is  this :  If,  in  respect  to  a  certain  theory, 
you  find  any  one  circumstance  clearly  proved  that  is  ut- 
terly inconsistent  with  that  theory,  that  fact  is  sufficient 
to  destroy  the  theory  entirely.  If,  in  respect  to  any 
point  of  evidence  that  is  of  a  circumstantial  character, 
you  are  satisfied,  b;^  proof,  of  the  existence  of  any  one 
circumstance  that  is  entirely  inconsistent  with  any 
theory  advanced  on  either  side  in  regard  to  either  one  of 
these  two  sets  of  notes,  that  theory  must  necessarily  be 
regarded  as  unsound.  This  rule  applies  to  every  branch 
of  the  case  where  the  evidence  is  circumstantial. 

The  Government  has  given  certain  evidence,  by  Mr. 
Meloy  and  Mr.  Irwin,  in  respect  to  the  sending  out  from 
the  Treasury  Department  of  certain  notes  which  it  claims 
were  the  K  notes,  with  a  view  to  show  that  such  notes 
were  in  fact  issued  by  the  United  States.  Mr.  Meloy,  it 
is  claimed,  wrote  the  receipts  and  letters  which  accom- 
panied seven  of  the  notes,  and  sent  out  the  receipts  un- 
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Bigned  with  the  notes,  and  received  back  signed  the  re- 
ceipts which  are  produced*  Mr.  Irwin,  it  is  claimed, 
sent  out  receipts  unsigned  with  all  the  rest  of  the  notes 
except  one,  and  received  back  such  receipts  signed.  The 
note  for  which  there  is  no  receipt,  is,  it  is  said,  one  which 
was  sent,  with  others,  to  a  person  whose  name  is  given,  in 
exchange  for  other  notes  which  had  inadvertently  been 
issued  to  his  order.  The  act  of  issuing  the  notes  was. 
under  the  statute,  a  physical  act.  The  notes  may  be 
printed  in  the  Department,  from  the  genuine  plates,  and 
may  be  all  ready  to  issue,  and  yet,  if  they  are  not  in  fact 
issued,  they  do  not  come  within  the  statute.  It  is  for 
the  purpose  of  showing  the  physical  act  of  issuing  the 
notes,  that  the  Government  has  given  the  testimony  to 
which  I  have  referred.  The  United  States  are  not  bound 
to  redeem  any  notes  which  were  not  in  fact  issued, 
There  is  no  authority  to  retire  the  notes  unless  they 
were  issued,  as  a  physical  fact.  In  addition  to  the  evi- 
dence alluded  to,  the  Government  has  also  given  evidence 
in  respect  to  the  recording  and  numbering  in  a  book,  of 
every  one  of  these  notes,  as  it  was  issued — ^a  book  called 
the  numerical  register.  It  has  also  given  evidence  that 
no  one  of  these  notes  that  were  issued  was  ever  du- 
plicated in  number.  Mr.  Irwin  states,  that  the  whole 
number  of  seven-thirty  notes  of  the  second  series,  of  the 
denomination  of  one  thousand  dollars,  which  was  issued, 
was  180,272;  that  they  were  numbered  consecutively 
from  number  1  to  number  180,272,  both  inclusive ;  that, 
as  far  as  he  knows,  no  duplicate  number  was  ever  is- 
sued; and  that  no  duplicate  numbers  ever  came  back 
to  the  Department  except  the  eighty  alleged  counter- 
feits, of  which  the  eighteen  in  question  in  this  suit  con- 
stitute a  part.  In  this  connection,  as  bearing  upon  the 
question  of  the  genuineness  of  the  K  notes,  (which  ques- 
tion, as  I  stated  before,  you  may  deem  it  proi)er  to  ap- 
proach first,  in  the  consideration  of  the  subject),  you  will 
not  lose  sight  of  the  inquiry  which  I  put  to  one  of  the 
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witoeiMeSy  when  I  a»ked  him  to  examine  the  numbers  on 
the  K  notes  and  see  if  he  conld  discover  any  marks  of 
those  nnmbers  having  been  tampered  with^  effisu^ed,  ob- 
literated^ or  mutilated  in  any  manner,  and  he  said  he 
conld  not* 

I  do  not  consider  it  necessary  to  detain  yon  longer. 
It  is  for  you  to  say  whether  any  of  these  G  notes  were, 
in  fact,  passed  to  the  Government  by  the  defendants, 
and  paid  for  by  the  Government  with  its  money ;  and, 
if  so,  whether  such  notes  were  ever  issued  by  the  United 
States.    In  determining  the  question,  as  to  the  issuing 
of  the  G  notes,  a  satisfactory  conclusion  as  to  whether 
such  notes  were  printed  from  genuine  plates,  gotten  up 
by  the  Government  will,  undoubtedly,  narrow  the  inquiry 
very  much.     A  determination  that  such  notes  were 
printed  from  such  genuine  plates  would  lead  to  the  con- 
clusion, prima  facie^  that,  if  such  notes  got  into  circula- 
tion in  the  community,  they  were  probably  issued  by  the 
Government ;  and  thus  the  burden  of  proof  would  be 
thrown  upon  the  Government  to  show  that  they  were 
not  issued. 

But,  after  all,  the  whole  case  comes  back  to  the  ques- 
tion, whether  the  notes  marked  0  were  ever  issued  by 
the  Government.  Upon  that  question,  I  am  requested 
by  the  counsel  for  the  defendants  to  charge  you,  that 
•'the  burden  of  proving  that  the  eighteen  notes  in  ques- 
tion, marked  0  1  to  0  18,  are  not  genuine  obligations  of 
the  United  States  "—and  by  that  must  be  understood 
obligations  issued  by  the  United  States — **  rests  upon 
the  plaintiffs,  and,  if  the  evidence  be  insufficient  to 
establish  the  fact  that  such  notes  are  not  genuine  obli- 
gations"— that  is,  obligations  issued  by  the  United 
States — •'  as  aforesaid,  the  defendants  are  entitled  to  a 
verdict."  With  the  alteration  which  I  have  thus  made 
in  the  wording  of  the  request,  I  charge  you  that  the 
proposition  is  correct. 

I  am  also  requested  by  the  counsel  for  the  defendants 
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to  charge  you,  that,  "in  determining  whether  the  eight- 
een notes  in  question  are  genuine  obligations,  the  jury 
are  entitled  to  take  into  consideration  the  fact,  that  said 
notes  were  received  as  genuine  by  the  assistant  treas- 
urer in  TSew  York,  an4  passed  through  his  hands,  and 
the  hands  of  other  officials  connected  with  the  Treasury 
Department."  I  decline  so  to  charge.  The  allegation 
in  the  declaration  is,  that  the  notes  were  "supposed  to 
be  genuine,''  by  the  assistant  treasmrer  and  his  officers. 
The  language  of  the  request  assumes  a  fact  which 
it  is  not  for  the  Gourt  to  assert,  that  is,  that  the 
notes  were  "received  as  genuine."  The  averment  of 
the  declaration,  that  the  notes  were  supposed  to  be  gen- 
uine, is  the  extent  to  which  the  Court  has  any  right  to 
make  an  assumption  as  a  matter  of  fact.  But,  even  if 
the  notes  were  "received  as  genuine"  by  the  assistant 
treasurer,  that  would  not  bind  the  Government  of  the 
United  States  in  any  manner,  if  the  notes  were,  in  fact, 
not  genuine.  Nevertheless,  you  have  the  right  to  take 
into  consideration  the  facts  proved  on  this  subject,  as  to 
the  manner  in  which  these  notes  were  received  and 
handled  at  the  sub-treasury,  and  the  manipulations  they 
underwent  at  Washington,  upon  the  question  as  to 
whether  the  0  notes  are  spurious  or  genuine,  as  that 
question  may  bear  upon  the  other  question,  as  to 
whether  they  were  or  were  not  issued  by  the  United 
States.  But  I  decline  to  charge,  as  matter  of  fact,  that 
the  notes  "were  received  as  genuine;"  and,  even  if  it 
were  so,  it  would  not  be  of  the  slightest  consequence  in 
the  case.  Everything  that  took  place  is  undoubtedly 
legitimate  evidence,  as  bearing  upon  the  question  as  to 
whether  the  0  notes  are  genuine  notes,  in  the  sense  in 
which  I  have  used  the  word  "genuine" — that  is,  printed 
from  the  same  plates  from  which  notes  issued  by  the 
United  States  were  printed. 

I  am  also  requested  by  the  counsel  for  the  defendants 
to  charge  you,  that,  if  the  defendants  honestly  believed 
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the  notes  in  question  to  be  genuine  obligations  issued 
by  the  United  States,  and,  so  believing,  and  in  good 
faith,  passed  them  to  the  assistant  treasurer  of  the 
United  States,  and  the  latter,  under  the  like  belief,  and 
in  good  faith,  received  the  notes,*and  paid  for  them,  the 
plaintiffs  are  not  entitled  to  recover,  although  the  notes 
may  not  have  been  genuine  obligations  issued  by  the 
United  States.    I  decline  so  to  charge. 

If  you  shall  find  for  the  defendants,  on  any  one  of 
the  three  propositions  which  I  have  stated,  your  verdict 
will  be  for  the  defendants ;  that  is,  if  the  Government 
has  not  satisfied  you  that  the  notes  came  from  Jay 
Gooke  &  Go.,  you  will  find  for  the  defendants ;  or,  if  the 
Government  nas  not  satisfied  you  that  it  paid  its  money 
for  the  notes  to  Jay  Gooke  &  Go.,  you  will  find  foi  the 
defendants;  or,  if  you  shall  find  that  these  G  notes 
were  issued  by  the  United  States,  you  will  find  for  the 
defendants.  You  must  find,  by  a  preponderance  of  evi« 
dence,  in  favor  of  the  plaintiflBs,  on  all  three  of  the  propo- 
sitions, to  entitle  them  to  your  verdict.  If  you  shall  so 
find,  your  verdict  will  be  for  $23,630  88. 

The  jury  found  a  verdict  for  the  plaintiffis,  for 
123,630  88. 


DECEMBER,  1870.  397 


The  Steamer  BriBtol 


DECEMBER,  1870. 

THE   STEAMER  BEISTOL. 

THE  KAEEAGANSETT  STEAMSHIP  CO.  v.  JOHN 

PONTON  et  al. 

Collision  in  Long  Island  Sound. — Stbamsb  and  Bark. — ^Foo.— 

Speed. 

A  steamer  and  a  bark  came  in  collision  in  Long  Island  Sonnd,  at  nighty  in  a  fog 
80  dense  that  a  vessel  eonld  not  be  seen  at  a  distance  of  more  than  abont  800  feet. 
The  bark  was  snnk  by  the  collision.  The  steamer  was  running  at  her  nsnal 
epeed  of  sixteen  miles  an  honr.  It  was  claimed,  on  behalf  of  the  steamer,  that 
that  speed  was  not  ezcessiYe,  because  an  ordinary  fog-horn  conld  be  heard  at 
the  distance  of  half  a  mile,  and  the  steamer  conld  stop  in  running  less  than 
that  distance.  It  was  also  claimed,  that,  if  she  was  not  run  at  her  usual  speed, 
she  would  be  so  deflected  from  her  course,  that  her  pilots  would  not  be  able  to 
find  their  way,  in  a  fog,  from  light-house  to  light-house.  It  was  also  claimed, 
that  the  bark  gave  no  proper  signal  of  her  presence: 

Eeld,  That  the  calculation  as  to  the  fog-horn  and  the  stopping  of  the  steamer  was 
too  nice  a  one,  and  inyolved  too  many  contingencies,  to  make  it  safe  to  say  that 
sixteen  miles  an  hour  is  a  moderate  speed,  in  a  locality  so  frequented  by  yessels, 
for  so  large  a  yessel  as  the  steamer,  in  so  dense  a  fog ; 

That  it  was  not  necessary  for  the  steamer  to  keep  up  her  speed  of  sixteen  miles 
an  hour,  to  navigate  in  safety  from  light  to  light ; 

That  the  bark  had  a  proper  fog-horn,  and  it  was  properly  blown,  and  there  was 
no  fault  on  her  part ; 

That  the  steamer  was  solely  responsible  for  the  collision. 

Blatchfokd,  J.  These  are  cross  libels  growing  out 
of  the  same  collision.  It  occurred  abont  half-past  two 
o'clock  in  the  the  morning,  on  the  28th  of  June,  1869, 
between  the  barque  George  S.  Brown,  then  on  a  voyage 
from  the  city  of  New  York,  to  Cow  Bay,  in  Oape  Breton 
Island,  and  the  steamer  Bristol,  then  on  a  trip  from  Fall 
Eiver,  in  Massachusetts,  to  the  city  of  New  York.  The 
place  of  collision  was  in  Long  Island  Sound,  about  seven 
miles  east  from  the  Stratford  light-ship.  The  wind  was 
from  east  to  east-northeast.    The  barque  was  sailing  on 
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her  port  tack,  on  the  wind,  and  heading  about  south  or 
south  by  east.  The  course  of  the  steamer  was  west  five- 
eighths  south.  There  was  a  dense  fog  at  the  time,  so 
that  a  vessel  could  not  be  seen  at  a  much  greater  dis- 
tance than  300  feet  off.  The  stem  of  the  steamer  struck 
the  port  side  of  the  barque,  between  the  fore  &nd  main 
rigging,  and  penetrated  into  the  barque  a  distance  of 
some  ten  or  twelve  feet,  so  that  the  barque  soon  sank. 

The  libel  against  the  Bristol  alleges  that  the  collision 
was  caused  by  the  running  of  the  Bristol  through  the 
dense  fog  at  a  great  and  unsafe  and  improper  rate  of 
speed ;  that,  when  the  steamer  was  first  heard  and  seen 
from  on  board  of  the  barque,  a  horn  was  being  blown  on 
board  of  the  barque,  and  lights  were  exhibited  on  her, 
and  that  a  horn  had  been  blown  on  board  of  her  for  a 
considerable  time  previously ;  that,  between  the  time 
the  Bristol  came  in  sight  of  the  barque,  and  the  time  of 
the  collision,  the  course  of  the  Bristol  was  not  changed ; 
and  that,  immediately  on  the  Bristol's  being  heard  and 
seen  from  the  barque,  which  was  almost  simultaneous, 
the  helm  of  the  barque  was  put  hard-a-port. 

The  answer  of  the  owner  of  the  barque  to  the  cross 
libel  filed  by  the  owners  of  the  Bristol  against  the  owner 
of  the  barque,  contains,  in  substance,  the  same  aver- 
ments as  the  libel  against  the  Bristol,  except  that  it 
avers  that  the  Bristol,  after  coming  in  sight  of  the 
barque,  starboarded  her  helm,  and  that  that  movement 
was,  with  her  great  speed,  the  proximate  cause  of  the 
collision. 

The  answer  of  the  Bristol  alleges  that  the  wind  was 
a  six-knot  breeze.  An  answer  was  filed  on  the  4th  of 
August,  1869,  sworn  to  by  a  person  named  Bacon.  An 
amended  answer,  sworn  to  by  the  same  person,  was  filed 
on  the  13th  of  October,  1869.  Each  of  these  answers 
avers,  that  the  rate  of  speed  of  the  Bristol  was  not  a 
high  rate,  and  was  at  the  ra^ie  of  not  exceeding  six  knots 
an  hour.    The  first  answer  avers,  that  that  was  a  fair 
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and  proper  rate  of  speed  in  those  waters,  under  those 
circumstances.  The  second  answer  avers,  that  that  was 
a  fair  and  proper  and  usual  rate  of  speed  in  those 
waters,  under  those  circumstances.  The  first  answer 
avers,  that  the  Bristol  blew  her  whistle  at  least  once 
in  every  minute.  The  second  answer  avers,  that  she 
,  blew  her  whistle  as  often  as  was  necessary  to  attract 
attention,  and  much  oftener  than  once  in  every  five 
minutes.  The  first  answer  avers,  that  there  was  no 
fog-horn  on  board  of  the  barque,  and  none  was  blown  as 
a  signal.  The  second  answer  avers,  that  no  signal  of 
the  presence  of  the  barque  was  given  to  the  Bristol  un- 
til about  the  moment  of  collision,  when  a  faint  blast  on 
a  small  horn  was  given.  The  first  answer  avers,  that, 
when  the  barque  was  reported,  the  helm  of  the  Bristol 
was  starboarded,  and  her  bells  were  rung  to  stop  and 
back,  and  she  had  been  stopped,  and  had  backed  one 
revolution  of  hpr  paddle-wheels,  before  the  collision 
occurred.  The  second  answer  avers  the  same  star- 
boarding, and  that  the  engines  of  the  Bristol  were  at 
once  stopped  and  reversed,  but  the  collision  was  then 
unavoidable.  At  the  trial,  the  second  answer  of  the 
Bristol  was  amended  by  averring  that  her  rate  of  «peed 
was  not  a  high  rate,  but  was  a  fair  and  proper  and  usual 
rate  of  speed  in  those  waters,  under  those  circumstances, 
and  was  at  the  rate  of  not  exceeding  sixteen  knots  an 
hour. 

The  cross  libel  against  the  owners  of  the  barque, 
which  is  sworn  to  by  the  same  person  who  swore  to  the 
two  answers  of  the  Bristol,  and  was  filed  on  the  4th  of 
March,  1870,  avers,  that  the  Bristol  was  running  at  the 
rate  of  about  six  miles  an  hour,  ^' which  is  a  slow  rate 
of  speed  for  her,  her  usual  rate  of  speed  being  about 
eighteen  miles  an  hour,  being  run  at  that  reduced  rate 
of  speed  on  account  of  the  fog,"  and  which  was  a  safe 
and  proper  rate,  and  that  she  was  blowing  her  steam- 
whistle  as  often  as  once  in  every  minute ;  that,  when  the 
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barqne  was  discovered,  the  helm  of  the  Bristol  was  pat 
hard-a*starboardy  and  her  engines  were  stopped  and 
backed ;  that  her  headway  was  checked  before  the  col- 
lision, though  not  stopped ;  that  the  approach  of  the 
Bristol  was  not  known  to  the  officers  in  charge  of  the 
barque  until  they  saw  the  head-light  of  the  Bristol,  and 
when  a  collision  was  inevitable ;  that  this  was  owing  to 
the  carelessness  of  the  watch  kept  on  board  of  the 
barque  ;  and  that  the  barque  did  not  use  a  proper  fog- 
horn, or  give  any  notice  to  the  Bristol  of  her  presence 
or  position,  until  after  the  Bristol  was  seen,  and  after 
the  barque  was  seen  from  the  Bristol*  At  the  trial,  this 
libel  was  amended  by  making  the  clause  in  respect  to 
the  speed  of  the  Bristol  read,  that  she  was  running  at 
the  rate  of  about  sixteen  miles  an  hour,  and  that  that 
was  a  safe  and  pioper  rate. 

The  master  and  crew  of  the  barque  were  admitted  as 
co-libellants  against  the  Bristol,  to  recover  their  personal 
effects. 

The  questions  contested  on  the  trial  were,  (1.) 
Whether  the  Bristol  was  in  fault  in  running  in  the  fog 
at  her  usual  rate  of  sixteen  miles  an  hour ;  (2.)  Whether 
the  proper  precautions  to  avoid  collisions  were  made  use 
of  on  board  of  the  barque  before  she  discovered  the  ap- 
proach of  the  Bristol;  (3.)  Whether,  on  each  vessel, 
when  the  presence  of  the  other  was  discovered,  proper 
manoeuvres  were  adopted  to  avoid  a  collision. 

1.  In  regard  to  the  speed  of  the  Bristol,  it  is  claimed 
that  it  was  not  an  immoderate  rate ;  that  it  was  a  rate 
not  greater  than  such  as  would  enable  her  to  stop  and 
reverse  her  engine  in  time  to  avoid  a  collision,  in  the 
fog,  with  another  vessel  using  the  proper  means  of  giv- 
ing notice  of  her  position,  after  the  proximity  of  such 
other  vessel  could  be  discovered  through  the  use  of  such 
means ;  that  a  usual  and  ordinary  horn,  properly  blown 
on  that  night,  with  that  wind  and  that  fog,  could  have 
been  heard  at  from  half  a  mile  to  a  mile  off ;  that  the 
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Bristol  was,  in  respect  to  the  barque,  complying  with  the 
requirement  to  go  at  a  moderate  speed  in  a  fog,  if  her 
speed  was  not  so  great  that  she  could  not  stop  herself 
from  full  speed  before  going  (taking  the  shortest  dis- 
tance) half  a  mile ;  that  her  speed,  at  sixteen  miles  an 
hour,  was  a  mile  in  three  minutes  and  forty-five  seconds ; 
that,  with  the  checking  of  her  speed  by  stopping  her 
wheels,  it  would  take  her  more  than  two  minutes  to  run 
half  jBi  mile ;  that  she  was  able  to  stop  dead  in  the  water 
from  full  speed  in  a  space  of  time  not  exceeding  a  min- 
ute ;  that  her  rate  of  speed  at  the  time  was,  therefore, 
such  that  she  could  stop  her  headway  within  less  than 
a  quarter  of  a  mile ;  and  that  she  was  entitled  to  notice 
of  the  presence  of  the  barque  in  the  fog  at  the  distance 
of  half  a  mile. 

This  view  assumes,  that,  if  a  horn  had  been  properly 
blown  on  board  of  the  barque,  it  would  have  been  heard 
on  board  of  the  Bristol  when  she  was  at  the  distance  of 
half  a  mile  from  the  barque,  or,  at  least,  a  quarter  of  a 
mile.  The  argument  is,  that,  as  it  was  not  heard  at  that 
distance,  it  was  not  properly  blown.  But,  the  calcula- 
tion is  too  nice  a  one,  and  involves  too  many  contin- 
gencies, to  make  it  safe  to  say,  that  a  speed  of  sixteen 
miles  an  hour  is  a  moderate  speed,  in  a  locality  as  much 
frequented  by  vessels  as  the  Long  Island  Sound,  for  a 
steamer  374  feet  long  and  of  more  than  3,000  tons 
burthen,  in  a  fog  so  dense  that  a  vessel  cannot  be  seen 
300  feet  oflF.  The  wind  was  a  six-knot  breeze,  blowing 
from  the  Bristol  almost  exactly  in  the  direction  she  was 
heading.  If,  in  point  of  fact,  the  barque  neglected  the 
precaution  of  blowing  a  horn  when  she  should  have 
blown  it,  such  neglect  will  charge  her  with  fault,  con- 
tributing to  the  collision.  But  such  fault  will  not  nec- 
essarily show  that  the  Bristol  was  not  in  fault  in  keep- 
ing up,  in  the  fog,  her  usual  speed  of  sixteen  miles  an 
hour. 

As  to  the  view  urged,  that  the  rate  of  speed  main- 
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tained  by*  the  Bristol  in  the  fog,  was  neoessary  for  the 
safety  of  herself  and  the  passengers  she  had  on  board, 
the  argument  is  scarcely  worthy  of  serious  considera- 
tion. It  is  claimed,  that,  in  a  fog,  the  steamers  on  the 
Sound  run  from  lighthouse  to  lighthouse;  that  the 
pilots  know,  from  experience,  how  long  it  will  take  to 
run  from  one  lighthouse  to  another,  at  their  usual  rate 
of  speed ;  that,  when  they  arrive  at  each  lighthouse, 
they  sound  till  they  sight  it,  and  then  make  it  a  new 
point  of  departure ;  that,  if  they  should  slow  in  a  fog, 
they  would  be  so  deflected,  by  the  winds  and  the  tides, 
from  their  usual  course,  as  to  make  it  dangerous  to  run 
at  all ;  and  that  the  only  alternative  of  the  Bristol,  if 
she  could  not  run  at  the  rate  of  sixteen  miles  an  hour  in . 
a  fog,  would  be  to  anchor.  This  view  assumes  that  it  is 
impossible  for  the  pilot  of  any  steamer  to  learn  how  long 
it  will  take  his  steamer  to  run  from  one  lighthouse  to 
another  on  the  Sound,  at  any  rate  of  speed  except  that 
which  is  his  usual  rate  in  fine  and  clear  weather,  and 
that  no  steamer  can  run  safely  at  a  less  speed  than  that 
at  which  the  Bristol  usually  runs.  How  is  it  that  a  steam- 
er whose  usual  rate  is  eight  or  ten  miles  an  hour,  is  not, 
if  she  maintains  that  rate,  in  a  fog,  on  the  Sound,  without 
slowing,  so  deflected  by  the  winds  and  the  tides  from  her 
usual  course,  as  to  make  it  dangerous  for  her  to  run  at 
all,  and  yet  that  the  Bristol,  if  she  should  maintain,  in  a 
fog,  on  the  Sound,  a  rate  of  eight  or  ten  miles  an  hour, 
would  find  it  dangerous  to  run  because  of  such  deflec- 
tion ?  The  argument  must  come  to  this — that  no  steam- 
er can  run  safely  on  the  Sound  unless  she  runs  at  a  speed 
of  sixteen  miles  an  hour — or  it  amounts  to  nothing.  The 
view  urged  is  one  that  considers  only  the  desire  of  the 
steamer  not  to  be  delayed  by  the  fog.  It  overlooks  en- 
tirely the  safety  of  other  vessels.  The  larger  and  the 
more  powerful  the  steamer  is,  the  greater  the  probability, 
in  case  of  a  collision,  that  it  will  be  with  a  smaller 
vessel,  and  that  the  latter  will  suffer  and  the  steamer 
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will  escape  injury.  Such  risk,  in  the  long  run,  the 
steamer  is  willing  to  take,  as  is  seen  by  her  running 
always  at  full  speed  in  a  fog.  She  accounts  the  prob- 
able loss  to  herself,  by  assuming  the  risk,  as  less  than  the 
loss  would  be  by  running  at  a  slower  speed.  If,  how- 
ever, she  takes  the  risk,  a  part  of  it  is  the  liability  to 
respond  to  other  vessels  for  damages  caused  to  them 
through  such  immoderate  speed. 

2.  I  am  satisfied,  on  the  evidence,  that  the  horn  used 
on  board  of  the  barque  was  a  proper  horn,  and  that  it 
was  properly  blown,  and  blown  at  proper  times,  prior  to 
the  collision.  Nor  is  it  shown  that  there  was  any  want 
of  vigilance  or  attention  on  the  part  of  the  barque,  or 
any  neglect  to  give  to  the  Bristol  any  signal,  which  it 
was  incumbent  on  the  barque  to  give,  either  before  the 
approach  of  the  Bristol,  or  before  such  approach  was 
known  on  board  of  the  barque,  or  after  that  time. 

3.  The  porting  of  her  helm  by  the  barque  when  the 
collision  was  inevitable,  was  a  proper  expedient,  and 
tended  to  an  escape  from  the  blow  or  from  its  force. 
The  starboarding  by  the  Bristol  was  done  on  her  seeing 
an  object  on  her  starboard  bow,  and  in  ignorance  of  the 
fact  that  the  barque  was  standing  across  the  course  of 
the  Bristol.  It  cannot  be  said  that  porting  by  the 
Bristol  would  have  avoided  the  collision  or  its  conse- 
quences, and,  therefore,  the  starboarding  cannot  be  held  to 
have  been  a  positive  fault,  contributing  to  the  collision. 

As  no  fault  is  shown  in  the  barque,  it  follows  that 
the  Bristol  must  be  held  responsible  for  the  collision. 
In  the  suit  against  the  Bristol,  there  must  be  a  decree 
for  all  the  libellants,  with  costs,  with  a  reference  to  a 
commissioner  to  ascertain  their  damages.  The  cross 
libel  must  be  dismissed,  with  costs  to  all  the  respondents. 

Charles  Danohtiei  John  McKeon  and  Spwutding  & 
BichardsaUj  for  the  barque. 

Bohert  D.  Benedict  and  Dudley  Field,  for  the  Bristol. 
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DECEMBER,  1870. 

THE  STEAMSHIP  WESTPHALIA. 

Collision  in  thb  EiiaLiSH  Channbl. — Steamer  and  Sailing  Ves- 
sel.— Speed. — ¥oa  Signals. — ^Presumption. 

The  steamer  W.  and  the  brig  P.  came  in  collision  in  the  English  Channel,  in  the 
daytime,  in  a  dense  fog.  When  the  fog  came  on,  the  lookoat  on  the  steamer 
and  the  wheelsman  were  donbled,  the  passengers  were  directed  to  keep  qniet, 
and  the  whistle  was  blown  every  fifteen  seconds,  and  her^speed  was  slowed  to 
a  rate  of  from  neyen  to  nine  miles  an  honr.  The  lookout  reported  the  brig  right 
ahead,  abont  160  feet  off,  when  the  engines  of  the  steamer  were  stopped  and 
backed,  and  her  wheel  hove  hard-a-port,  but  the  Teasels  came  together,  the 
fltesmer  striking  the  brig  near  the  fore-rigging,  and  sinking  her.  The  brig 
had  a  lookoat  and  a  man  at  her  wheel  She  was  barely  moving  through  the 
water,  the  wind  being  very  light.  Her  mate  and  captain  had  been  in  the  cabin, 
working  out  the  ship's  position.  Shortly  after  they  came  on  deck,  the  steamer's 
whistle  was  heard,  whei)  a  fog- bom  was  blown,  answering  the  blasts  of  the 
isteamer's  whistle,  four  or  ^Ye  of  which  were  heard  before  the  collision.  No  fog- 
horn had  been  blown  on  the  brig  till  the  whistle  was  heard,  and  no  horn  was 
heard  at  all  on  the  steamer. 

Meld,  That  the  steamer  was  in  fault,  in  running  at  too  great  a  speed ; 

That  the  brig  was  in  fault,  in  not  blowing  a  horn  from  the  time  the  fog  came  on 
till  the  steamer's  whistle  was  heard ; 

That  it  could  not  be  inferred,  from  the  hd  that  no  horn  was  heard  by  those  on 
the  steamer,  that  it  would  not  have  been  heard  if  it  had  been  blown  before— 
the  presumption  must  be  that  it  would  have  been  heard ; 

That  both  yessels  were  in  lault,  and  the  damages  must  be  divided. 

Benedict,  J.  These  are  two  actions,  brought  to  re- 
cover of  the  steamship  Westphalia  the  damages  occa- 
sioned by  the  sinking  of  the  Norwegian  brig  Procis,  in 
a  collision,  which  occurred  between  these  two  vessels,  in 
the  daytime,  on  the  9th  of  July,  1870,  off  the  Oasketts,  in 
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the  English  Channel.    The  brig  was  sailing  north  by 
east,  close  hauled,  with  a  very  light  breeze,  just  enough 
to  move  her  through  the  water.    The  Westphalia  was 
steering  to  westward,  bound  from  Havre  to  New  York. 
The  sea  was  calm.    The  evidence,  on  the  part  of  the 
steamship  shows  that  at  12^  o'clock,  when  the  watch 
changed,  and  the  second  officer  took  his  station  on  the 
bridge,  the  weather  showed  signs  of  fog,  which  by  one 
o'clock  shut  in  so  thick  that  objects  could  not  be  seen  at 
any  considerable  distance.    The  lookout  and  wheelsman 
were  then  doubled,  the  passengers,  of  which  some  one 
hundred  were  on  deck,  were  directed  to  keep  quiet,  and 
orders  were  given  to  whistle  every  fifteen  seconds.    At 
one  o'clock,  the  captain,  having  first  slowed  the  speed 
of  the  steamer,  went  on  the  bridge,  and  there  remained. 
No  vessel  was  seen  or  heard  by  those  on  the  steamship 
until  a  few  minutes  after  two,  when  the  lookouts  re- 
ported a  vessel  light  ahead,  which  proved  to  be  the  brig 
Procis,  then  from  150  to  160  feet  distant,  presenting  her 
starboard  side  to  the  steamship,  and  moving  very  slowly. 
The  engine  of  the  steamship  was  at  once  stopped  and 
reversed,  and  the  wheel  hove  hard-a-port,  but  the  ves- 
sels were  in  contact  before  the   steamship   could  be 
stopped,  or  her  course  materially  changed.     The  brig 
was  struck  near  her  fore-rigging,  and  sank  almost  imme- 
diately.   Fortunately,  however,  all  her  crew  were  saved, 
being  picked  up  in  the  water  by  the  boats  of  the  steamer. 
Some  eleven  witnesses  from   the   steamer  have  been 
examined,  who  substantially  concur  as  to  the  facts  above 
stated,  and  all  say  that  no  fog-horn  was  heard,  nor  was 
any  notice  given  by  the  brig,  until  she  was  seen  right 
under  the  steamer's  bows,  when  outcries  were  heard 
from  her  crew. 

On  the  part  of  the  brig,  it  is  shown  that  she  was 
close  hauled,  going  about  half  a  mile  an  hour,  with 
all  her  sails  set;  that  she  had  a  man  at  the  lookout 
and  a  man  at  the  wheel;   that  the  mate  and  captain 
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were  in  the  cabin,  engaged  in  working  oat  the  ship's 
position,  until  nearly  two,  p.  M.,  when  they  came  on 
deck,  and  shortly  after  the  steamer's  whistle  was  heard, 
whereupon  the  mate  at  once  blew  the  fog-horn,  answer- 
ing the  blasts  of  the  steamer's  whistle,  and  also  blowing 
between  the  whistles,  until  the  steamship  came  out  of 
the  fog  close  upon  them,  and  almost  immediately  ran 
them  down. 

The  faults  charged  against  the  steamship  are,  that 
she  was  running  at  too  high  speed  in  such  a  fog,  and 
that  she  ported  her  helm,  instead  of  starboarding,  when 
the  brig  was  seen.  On  the  part  of  the  claimants,  it  is 
contended  that  the  steamer  was  running  at  a  proper 
speed,  with  all  possible  caution ;  that  the  brig  was  seen 
at  the  earliest  possible  moment,  and  all  efforts  made  to 
avoid  her,  but  it  was  then  impossible  ;  and  that  the  sole 
cause  of  the  collision  was  the  omission  of  those  on  the 
brig  to  notify  the  steamer  of  their  presence  by  blowing 
a  fog-horn. 

Upon  the  proofs,  I  consider  it  clear  that  the  steam- 
ship was  not  in  fault  for  porting  when  she  did,  instead 
of  starboarding,  but  that  she  was  in  fault  for  running 
at  a  speeed  of  nine  or  ten  knots  an  hour  in  a  dense 
fog.  There  is  some  evidence  tending  to  show  that  the 
speed  of  the  steamer,  before  she  was  slowed  by  the 
captain,  was  thirteen  miles  an  hour  over  the  ground, 
but  that  she  had  a  tide  with  her  running  some  three 
knots,  making  her  speed  through  the  water  ten  knots, 
which  was  reduced  three  knots  when  she  was  slowed; 
and  in  this  way  it  is  claimed  that  her  speed  through 
the  water  was  only  seven  knots.  The  more  reliable 
evidence  is,  however,  to  the  effect  that  she  was  running 
from  eight  to  ten  knots  an  hour  through  the  water, 
when  the  brig  was  seen.  The  log  showed  the  speed 
through  the  water,  and  the  man  who  hove  it  says 
she  was  running  ten  knots.  The  captain  says,  ^'  At  that 
time,  she  was  running  about  eight  to  nine  miles,  I 
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believe ;"  and  I  notice  that  the  log-book,  which  would 
show  the  marking  of  the  log,  although  called  for,  is  not 
produced,  nor  is  the  engineer  called  as  a  witness,  or 
his  absence  accounted  for.  Such  a  rate  of  speed  in  such 
a  fog  is  unlawful ;  indeed,  a  speed  of  seven  knots  could 
not  be  justified. 

I  have  not  overlooked  the  testimony  which  has  been 
introduced  to  show  that  this  steamer,  which  was  sailing 
to  the  west,  the  tide,  as  she  claims,  running  with  her 
three  miles  an  hour,  at  a  distance  of  ten  miles  or  more 
off  the  Casketts,  in  the  English  Channel,  and  which 
stopped  for  half  an  hour  to  pick  up  the  crew  of  the  brig, 
was  compelled,  in  order  to  keep  her  course,  to  maihtain 
a  speed  of  seven  or  eight  knots,  under  all  circumstances, 
owing,  as  it  is  said,  to  the  strong  currents  of  the  locality ; 
but  this  testimony  has  /ailed  to  convince  me  that  such 
is  the  fact.  I  know  that  the  steamer  would  answer  her 
helm  more  quickly,  when  going  at  eight  or  ten  knots, 
than  at  six,  but  she  could  not  stop  so  quickly.  In  such 
a  dense  fog,  she  was  bound  to  be  going  as  slow  as  was 
possible  for  her  to  go,  consistent  with  steerage  way,  in 
order  to  enable  her  to  stop  in  proper  time.  This  I  am 
satisfied  she  was  not  doing,  and,  for  the  omission,  I  hold 
her  in  fault. 

There  remains  to  consider  the  fault  charged  upon 
the  brig,  that  she  omitted  to  blow  her  fog  horn.  It 
cannot  be  doubted,  upon  the  evidence,  that  no  horn 
was  heard  by  those  upon  the  steamer.  The  precau- 
tions taken  on  the  steamer  indicate  a  state  of  watch- 
fulness, and  render  it  difficult  to  understand  how  a  horn 
could  fail  to  have  been  heard,  if  blown ;  while,  on  the 
other  hand,  to  hold  that  a  horn  was  not  blown,  is  to  dis- 
regard the  positive  evidence  of  six  different  witnesses 
from  the  brig,  who  testify  affirmatively  to  the  fact  that 
their  horn  was  blown.  Moreover,  the  brig  had  a  man  on 
the  lookout,  and  a  man  at  the  wheel.  She  was  in  a  dan- 
gerous locality,  enveloped  in  a  dense  fog,  and,  under 
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such  circumstances,  it  seems  hardly  possible  that  a 
steamer's  whistle  would  not  have  attracted  their  atten- 
tion, if  it  did  not  even  occasion  alarm.  The  master  and 
mate  were  also  on  deck  part  of  the  time  of  the  fog,  and 
all  say  that  the  whistle  did  attract  their  attention,  and 
that  it  was  at  once  replied  to  by  the  horn.  To  omit  that 
signal  would  be  to  greatly  increase  their  peril,  and  no 
reason  can  be  assigned  for  such  an  omission.  It  seems 
impossible,  therefore,  upon  the  evidence,  to  hold  that 
the  horn  was  not  blown,  when  the  whistle  was  heard. 
But  it  is  admitted  that  the  horn  was  not  blown  until  the 
whistle  was  heard,  which  was  some  time  after  the  fog 
set  in,  and  when  the  steamer  was  quite  near.  The  evi- 
dence for  the  brig,  that  the  whistle  was  heard  from  three 
to  five  times  only,  shows  this.  The  evidence  of  the 
number  of  times  the  horn  was  blown  tends  to  show  the 
same  thing.  According  to  the*  account  given  by  the 
libellants  themselves,  therefore,  the  steamship  was  run- 
ning within  hearing  distance  of  the  brig,  for  some  min- 
utes before  the  horn  was  blown,  the  fog  then  being  very 
thick.  To  omit  sounding  the  horn  until  they  heard 
something,  when  in  such  a  fog,  and  in  that  locality,  was 
great  neglect.  The  horn  should  have  been  continually 
sounded  from  the  moment  the  fog  set  in.  It  is  true  that 
when  the  horn  was  sounded,  it  was  not  heard  on  the 
steamer,  owing,  it  may  perhaps  be,  to  some  passing  cur- 
rent of  air  which  carried  the  sound  away ;  but  it  cannot 
be  inferred  from  that  circumstance,  that,  if  blown  when 
the  steamer  first  came  within  hearing  distance,  it  would 
not  then  have  been  heard.  The  presumption  must  be 
that  it  would  have  been  l^eard  at  that  time.  My  con- 
clusion, therefore,  is,  that  this  is  a  case  of  fault  in  both 
of  the  colliding  vessels.  The  fault  on  the  part  of  the 
steamer  being  that  of  running  at  too  high  speed  in  a 
thick  fog ;  on  the  part  of  the  brig,  that  of  omitting  to 
blow  the  horn  from  the  time  the  fog  set  in,  instead  of 
from  the  time  of  hearing  the  steamer's  whistle  at  no 
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very  great  distance.  I  cannot  dismiss  the  case  without 
remarking,  in  addition,  that  if  the  not  very  unreason- 
able supposition  be  made,  that  the  witnesses  for  the 
brig,  in  their  zeal  for  their  own  vessel  and  their  own 
case,  have  been  led  to  overestimate  and  overstate  the 
time  which  elapsed  between  hearing  the  whistle  and  the 
collision,  the  failure  of  those  on  the  steamer  to  hear  the 
horn  would  be  explained.  Under  such  a  hypothesis,  the 
case  would  show  the  master  and  mate  remaining  in  the 
cabin,  while  the  vessel  was  in  a  thick  fog,  and  coming 
out  at  the  last  moment  only  to  find  the  steamer  upon 
them.  The  horn  blown  at  that  time  would  naturally  be 
unnoticed  on  the  steamer,  in  the  excitement^attendant 
upon  the  discovery  of  the  brig  close  under  their  bows. 
But  this  hypothesis  would  impute  to  the  lookout  and 
man  at  the  wheel  of  the  brig,  who  were  both  on  deck 
from  the  commencement  of  the  fog,  such  an  extra- 
ordinary neglect  of  duty,  such  disregard  of  their  own 
personal  safety  even,  and  would  be  so  greatly  opposed 
to  the  whole  tenor  of  the  evidence  given  for  the  brig, 
that  I  hesitate  to  adopt  it  as  the  explanation  of  the  case, 
but  rest  my  decision  upon  the  other  ground  above 
stated.  This  being  a  case  of  mutual  fault,  the  dam- 
ages will,  of  course,  be  apportioned.  Let  decrees  be 
entered  accordingly,  and  references  ordered,  to  ascertain 
the  amount  due  the  libellants. 

For  libellants,  J.  D.  Beymert. 

For  claimants,  W.  C.  Ba/rretU 


410  EASTERN  DISTRICT  OF  NEW  YORK, 

The  Steamer  MiMonrL 


DECEMBER,  18Y0. 

THE  STEAMEE  MISSOUEL 

Penalty. — Goods  not  on  the  Manifest. — ^Importation. — Evidence. 

— Manifest. — Seizure  Reports. 

On  the  arrlTnl  of  a  steamer  from  Hayana  at  the  port  of  New  York,  several  lota 
of  cigars,  no  one  of  which  lots  consisted  of  as  many  as  three  thousand,  or  had 
any  shipping  marks  on  them,  were  fomid  in  different  parts  of  the  vesseL  No 
permits  were  obtained  by  any  one  for  the  landing  of  any  of  these  lots,  and 
they  were  nA  on  the  manifest,  and  were  not  returned  by  the  officers  as  landed 
with  the  cargo : 

Held,  That,  as  no  entry  of  cigars  of  less  than  three  thousand  in  a  single  package 
can  be  made,  (14  8taU.  at  Large,  828),  and  as  all  goods  on  the  manifest  most  be 
designated  by  a  shipping  mark,  (1  Statt,  at  Large,  644),  none  of  these  fi^oods 
could  have  been  intended  to  be  on  the  manifest,  and  all  must  have  been  intended 
to  be  landed,  and  the  steamer  was,  therefore,  liable  for  the  penalty  of  the  value 
of  the  goods,  under  the  8th  section  of  the  Act  of  July  18,  1866,  (14  StaU,  at 
Large,  180). 

Goods  are  imported  and  brought  into  the  United  States,  when  brought  within  the 
limits  of  a  port  of  entry  with  the  Intention  of  unlading  them  there. 

A  paper,  purporting  on  its  face  to  be  the  manifest  of  the  steamer,  was  proved  to 
have  been  produced  from  the  usual  place  of  deposit  in  the  custom  house  for 
ship's  manifests,  and  it  was  proved  that  no  other  manifest  for  the  voyage  was 
on  file,  but  no  other  proof  of  the  genuineness  of  the  paper  was  offered : 

Held,  That  the  paper  was  admissible  in  evidence. 

It  was  proved  that  certain  other  lots  of  cigars  were  brought  to  the  store-room  of 
the  seizure  department  of  the  custom  house,  as  seised  goods,  and  the  reports 
of  the  seizure,  required  by  the  regulation,  and  produced  from  the  files  of  the 
department,  stated  that  these  lots  had  been  found  on  the  steamer.  No  such 
lots  of  cigars  appeared  on  the  manifest : 

Held,  That  this  evidence  was  not  sufficient  evidence  of  the  importation  of  the 
goods  in  the  vessel  to  shift  the  burden  of  proof  to  the  claimants. 

Benedict,  J.  This  is  a  proceeding  in  rem^  wherein, 
under  the  provisions  of  the  Act  of  July  18,  1866,  sec.  8, 
(14  Stats,  at  Large^  180,)  it  is  sought  to  charge  the  steam- 
ship Missouri  with  the  amount  of  certain  penalties,  to 
which  it  is  claimed  the  master  of  that  vessel  has  become 


DECEMBER,  1870.  411 


The  Steamer  Missouri. 


subject,  by  reason  of  the  importing  or  bringing  into  the 
United  States  from  a  foreign  port,  in  that  vessel,  certain 
quantities  of  cigars,  which  were  .  not  included  in  or  de- 
scribed in  the  manifest,  as  required  by  the  Act  of  March 
21,  1799,  sec.  24  (1  Stats,  at  La/rge,  646).  The  main 
questions  of  law,  upon  which  the  right  to  maintain 
this  action  depends,  have  been  determined,  so  far  as 
this  Court  is  concerned,  in  disposing  of  the  exceptions 
which  were  taken  to  the  libel  (3  Ben.  Bep.  p.  508), 
and  will  not  be  again  referred  to.  The  only  ques- 
tion now  presented  is,  as  to  the  sufficiency  of  the  evi- 
dence introduced  by  the  Government  to  show  that  the 
cigars  described  in  the  libel  were  imported  into  the 
United  States  from  a  foreign  port,  in  this  steamer,  with- 
out being  included  in  the  ship's  manifest. 

The  proofs  show,  that  the  Missouri  arrived  in  the 
port  of  New  York,  on  the  1st  of  October,  1868,  from 
Havana,  and  proceeded,  by  way  of  the  Narrows,  to 
pier  4,  North  Eiver,  where  she  lay  until  October  8th.  She 
came  directly  from  Havana  t«  this  port,  atid  such  goods 
as  were  brought  in  her,  were  imported  and  brought  into 
the  United  States  when  brought  within  the  limits  of  a 
port  of  entry,  with  the  intention  of  unlading  them  there, 
(U.  S.  V.  10,000  Cigars,  2  Curt,,  436,  and  cases  cited). 

After  the  arrival  of  the  steamer  at  the  pier,  as  the 
evidence  shows,  eleven  different  lots  of  cigars  were 
found  stowed  away  in  different  parts  of  the  vessel, 
some  in  the  coal  bunker,  some  in  a  closet,  some  in  the 
forecastle,  some  concealed  among  the  cargo  amidships, 
and  some  in  the  lower  hold,  no  one  of  which  lots  con- 
tained as  many  as  3,000,  or  had  any  shipping  marks 
upon  them.  No  permits  were  obtained  by  any  one  for 
the  landing  of  any  of  these  lots,  and  none  of  them  were 
returned  by  the  officer,  as  landed  with  the  cargo.  Ac- 
cording to  the  Act  of  July  28,  1866,  sec.  1,  (14  Stats., 
328,)  no  entry  of  cigars  of  less  than  3,000  in  a  single 
package  can  be  made,  and  according  to  the  Act  of  2d 
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March,  1799,  sec.  23,  (1  Stat,  644,)  all  goods  upon  the  . 
manifest    must    be    designated   b^  a  shipping   mark. 
None  of  these  goods  could,  therefore,  have  been  in- 
tended to  be  upon  the  manifest,  and  all  must  have  been 
intended  to  be  landed. 

The  facts  above  stated  are  proved  by  the  witnesses 
who  seized  the  cigars,  and  by  the  production  of  the 
officers'  return,  in  which  none  of  these  lots  appear,  and, 
in  addition,  the  manifest  of  the  vessel  is  produced  from 
the  files  of  the  custom  house,  in  which  none  of  these 
cigars  are  described  or  alluded  to.  Objection  is  made 
to  the  introduction  of  the  manifest,  upon  the  ground 
that  its  genuineness  is  not  proved.  But  the  document 
produced  is  proved  to  have  been  produced  from  the 
usual  place  of  deposit,  in  the  custom  house,  for  ship- 
manifests.  It  purports,  on  its  face,  to  be  this  steamer's 
manifest  for  the  voyage  in  question,  and  it  is  pro^ved 
that  no  other  manifest  for  the  voyage  is  on  file. 
The  law  required  the  vessel  to  have  a  manifest,  and 
that  the  master  should  deliver  it  to  the  collector  of 
customs,  and,  being  produced  from  the  custody  of  the 
collector,  under  such  circumstances,  the  place  of  its 
deposit  is  sufficient  to  warrant  its  introduction  in  evi- 
dence, (U.  S.  V,  Johns,  4  Dallas,  415 ;  Oarstell  v.  Pacific 
Ins.  Co.,  1  Pa.,  594 ;  Buckley  v.  U.  S.,  4  How.,  251.) 

There  are  three  other  lots  of  cigars  mentioned  in  the 
information,  and  known  in  this  proceeding  as  lots  12, 
13  and  14,  in  regard  to  which  the  only  evidence  tending  to 
show  that  they  were  imported  in  this  vessel,  is  the  fact 
that,  at  the  time  this  steamer  was  here,  they  were 
brought  to  the  store-room  of  the  seizure  department  of 
the  custom  house,  as  seized  goods,  and  the  regular  re- 
ports of  their  seizure,  required  by  the  regulation,  pro- 
duced from  the.  ffles,  state  that  the  cigars  named  were 
found  on  this  steamer,  in  places  described,  immediately 
after  her  arrival  on  this  voyage. 

This  evidence,  coupled  with  the  absence  of  any  such 
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packages  from  the  manifest,  and  the  officers'  return  of 
the  cargo,  it  has  been  insisted,  is  sufficient  to  shift  the 
burden  of  proof  to  the  claimants.  But  this  cannot  be 
so.  The  facts  proved  furnish  no  evidence  which  will 
warrant  the  inference  that  the  three  lots  of  goods  were 
brought  into  this  port  in  this  steamer.  The  value  of 
the  various  lots,  as  to  which  I  have  found  the  evidence 
to  be  sufficient,  is  12,342,  and  the  statute  fixes  the 
penalty  at  the  value  of  the  property.  For  that  amount 
the  steamer  must  be,  therefore,  held  liable,  and  a  decree 
against  her  for  that  amount,  with  costs,  will  be  en- 
tered. 

For  the  United  States,  B.  F.  Tracy,   U.  S.  District 
Attorney. 


For  claimant,  QooiMck  <&  Wheeler. 
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Sxambn's  Waoks. — Dbsbrtion. — Imprisonment  on  Shore. — CoN8t7L« 

0 

— ^Treaty  with  Prussia. — Jurisdiction. — Parties. — Practice. — 
Minor. — ^Executive  Recognition. 

A  Pnusian  bark,  with  a  crew  whose  term  of  serrioe  had  not  expired,  was  laid  up 
at  Staten  Islandi  on  account  of  the  war  between  Pnusia  and  France.  A  diffi- 
colty  aroee  between  the  captain  and  the  crew,  and  they  demanded  leave  to  go 

*  This  case  was  reversed  by  the  Circnit  Court,  on  the  ground  that* this  Court 
was  prohibited,  under  the  treaty  with  Prussia,  from  exercising  jurisdiction.    An 
appUcation  was  made  to  the  Supreme  Court  for  a  mafidaii»i»,  to  compel  the  Circuit 
,  Court  to  pass  upon  the  merits^  but  was  denied. 
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and  see  the  consul.  This  the  captain  reliued  to  allow,  but  ag^reed  that  one  of 
them,  named  L.,  might  go.  They  insisted  that  they  wonld  all  go,  and  the  cap- 
tain wi'Dt  ashore  to  get  the  aid  of  the  police.  After  he  had  gone,  the  crew 
informed  the  mate  that  they  were  going  to  see  the  consul,  and  went  ashore, 
without  eerious  objection  from  the  mate.  The  captain,  returning,  was  told 
by  the  mnte  that  the  men  had  gone  ashore,  and  high  words  passed  between 
them,  which  resulted  in  the  mate's  saying  that  he  would  go  too,  and  he  went 
ashore,  without  objection  from  the  captain.  The  captain,  with  a  police  olBcer, 
overtook  tlie  crew,  and  all  hands  went  before  a  police  justice,  where  the  captain 
made  a  complaint  against  the  mate  and  the  orew  for  mutiny  and  desertion.  The 
Justice  informed  the  captain  tliat  he  had  no  jurisdiction,  but  he  directed  & 
policeman  to  take  the  men  into  custody,  and  they  were  locked  up.  The  captain 
then  went  before  the  Prussian  consul,  and  made  complaint,  requesting  that  the 
crew  be  punished,  and  that  they  be  kept  in  custody  preliminarily,  and  stating 
that  he  could  not  receive  the  mate  on  board  again.  The  consul  then  issued  a 
requisition  to  a  commissioner  of  the  Circuit  Court  of  the  United  States,  stating  * 
that  the  men  had  deserted,  and  asking  for  a  warrant  to  arrest  the  men,  and,  '*  if 
said  charge  be  true,"  that  they  be  detained  until  there  should  be  an  opportn> 
nity  to  send  them  back.  This  requisition  the  captain  took  to  the  police  justice, 
who  thereupon,  without  ezsmination,  committed  all  the  men  to  the  county  jail, 
where  they  lay  for  ten  days.  On  the  direction  of  the  consul,  they  were  then 
released,  and  came  to  the  consul's  office,  where  they  were  advised  to  go  to  the 
ship,  and  ask  the  captain  for  their  wages.  Some  of  them  went,  and  the  captain 
agreed  to  meet  the  crew  at  the  consul's  office  next  day.  He  came  there,  but 
the  parties  failed  to  meet  each  other,  and  thereafter  the  seamen  executed  assign* 
ments  of  their  wages  to  the  mate,  but  without  consideration,  and  he  filed  this 
libel  against  the  vessel,  to  recover  the  wages  of  all.  The  captain  was  part 
owner  of  the  ship.  He  defended  the  suit,  and  claimed  that  the  men  had  for- 
feited their  wages  by  desertion ;  that  they  had  agreed  in  the  articles  not  t& 
bring  the  suit ;  and  that  the  Court,  under  the  treaty  between  the  United  States 
and  Prussia,  had  no  jurisdiction. 

Edd,  That,  as  to  the  mate  and  L.,  there  could  be  no  pretence  of  desertion,  for  they 
left  the  vessel  with  the  captain's  consent ; 

That»  as  the  other  seamen  only  left  the  ship,  without  taMng  their  clothes,  to  go 
and  see  the  consul,  the  charge  of  desertion  was  not  made  out  against  them ; 

That  the  conduct  of  the  captain,  in  imprisoning  the  men,  was  unlawful,  and  suffi- 
cient to  dissolve  the  contract  of  the  mariners ; 

That  no  law  permits  the  imprisonment  of  deserters  in  our  jails,  except  on  proof  of 
the  facts  before  a  competent  tribunal ; 

That  the  men  were  not  prevented  from  brining  tlus  suit  by  the  clause  in  the 
articles  referring  to  that  provision  of  the  German  mercantile  law,  that  "the  sea- 
man is  not  allowed  to  sue  the  master  in  a  foreign  port,"  because  this  is  not  a 
suit  against  the  master,  and  the  master  having,  by  his  unlawful  conduct,  ab- 
solved the  men  from  their  agreement,  had  absolved  them  from  this  portion  of  it 
with  the  rest ; 

That  the  clause  in  the  treaty  between  the  United  States  and  Prussia,  that "  the 
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consols,  yiofr-consnls,  and  oommercial  agents  shall  have  fche  right,  as  such,  to 
act  as  jadg«s  and  arbitrators,  in  each  differences  as  may  arise  between  the  cap- 
tains and  crews  of  the  vessels  belonging  to  the  nation  whose  interests  are  com- 
mitted to  their  charge,  withont  the  interference  of  the  local  authorities,  miless, 
Ac,  Ac,"  was  not  sufScient  to  oust  this  Court  of  its  Jurisdiction  over  this  con- 
troversy. 

Whether  this  clause  has  any  application  to  suits  in  remr—quare. 

That  the  Prussian  consul  had  not  acted  in  this  matter  as  judge  or  arbitrator,  which 
words  must  be  taken  in  their  ordinary  sense,  implying  investigation  of  facts 
upon  evidence,  the  exercise  of  judgment  as  to  their  effect,  and  a  determination 
thereon ; 

That  the  consul  is  not  a  Court,  and  neither  his  record  nor  his  testimony  is  condu- 
sive  on  this  Court ; 

That,  as  the  consul,  though  really  appointed  as  consul  of  the  Korth  Oerman 
Union,  was  recognized  by  the  Executive  Department  as  consul  of  Prussia  by 
Tirtne  of  such  appointment,  the  action  of  the  Executive  was  binding  on  the 
Court,  and  he  must  be  held  to  be  the  Prussian  consul; 

That  the  seamen  might  file  a  petition  to  be  now  made  co-libellants,  and  on  such 
petition  being  filed,  and  the  cancellation  of  their  assignments  to  the  mate,  they 
would  be  entitled  to  decrees  for  their  wages. 

In  admiralty,  minors  are  allowed  to  sue  for  wages  in  their  own  names. 

Benedict,  J.  This  is  a  cause  of  subtraction  of  wages, 
instituted  by  Max  Newman,  who  was  the  chief  mate  of 
the  Prussian  bark  Elwin  Kreplin,  to  recover  the  sum  of 
$173,  being  the  amount  of  his  wages  earned  in  the  ca- 
pacity of  chief  mate  of  that  vessel ;  and  also  the  sum  of 
$1,158,  which  is  the  aggregate  amount  of  the  wages  of 
the  crew,  which  lie  claims  to  recover  as  assignee  of  the 
seamen.  A  statement  of  the  facts  in  proof  is  necessary 
to  an  understanding  of  the  many  questions  raised. 

The  time  of  service  and  rates  of  wages  are  not  dis- 
puted. The  libel  concedes  the  term  of  ser\^ce  for  which 
the  men  were  shipped  to  have  been  two  years,  which  has 
not  yet  expired. 

This  term  of  service  being  admitted  in  the  libel,  is  to 
be  tak^n  as  proved,  although  it  is  not  entirely  clear  from 
the  agreement  itself  that  such  was  its  legal  effect.  In  the 
prosecution  of  her  voyage,  the  brig  arrived  in  this  port, 
and,  war  having  broken  out  between  Prussia  and  France, 
she  was  comj[>elled  to  lay  up  here  to  wait  for  peace. 
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She  was  accordingly  laid  up  at  Staten  Island,  and  while 
the^e  the  difficulty  arose  which  gave  rise  to  the  present 
litigation.  It  appears  that  on  the  morning  of  the  1st  of 
August,  1870,  before  breakfast,  the  master  undertook  to 
chastise  the  cabin  boy,  in  the  cabin.  The  boy's  cries 
being  heard  by  the  crew,  who  were  at  work  on  deck, 
they  went  in  a  body  into  the  cabin,  and  challenged  the 
right  of  the  master  to  chastise  the  boy.  The  master 
thereupon  desisted,  and  the  men  returned  to  their  work 
on  deck.  The  master  soon  followed,  and  an  altercation 
ensued  between  the  master  and  crew,  in  which  various 
complaints  were  made,  and  some  vile  epithets  applied  to 
the  master  by  the  mate,  who  was  not  in  the  cabin  with 
the  men,  but  in  the  altercation  on  deck  took  part  with 
the  crew.  During  the  dispute,  the  men,  in  a  body,  de- 
manded permission  to  go  before  the  consul  with  their 
complaints.  Permission  was  given  to  one  named  Lutte, 
and  perhaps  to  Martens  also.  The  permission  to  Lutte 
is  conceded  by  the  master,  but  permission  to  Martens  is 
denied.  Upon  permission  being  given  to  Lutte,  the  crew 
cried  out,  "We  will  all  go."  When  the  dispute  ended, 
the  captain  went  to  his  breakfast,  and  after  breakfast 
went  ashore,  to  obtain,  as  he  says,  the  aid  of  the  police, 
on  account  of  the  mutinous  condition  of  the  crew.  After 
he  was  gone,  the  crew,  having  finished  cleansing  the 
decks,  and  eaten  their  breakfast,  dressed  and  informed 
the  mate,  then  in  command,  that  they  were  going  to  the 
consul,  and  went  ashore.  No  objection  was  made  by 
the  mate,  beyond  a  suggestion  that  they  had  better  wait 
till  the  captain  returned.  Soon  after  the  men  had  left, 
the  captain  returned,  but  without  any  police,  and  was 
informed  by  the  mate  that  the  crew  had  gone  ashore. 
Words  thereupon  passed  between  the  captain  and  mate, 
which  resulted  in  the  mate's  saying,  "I  will  go  too," 
whereupon  he  p,lso  left,  without  any  objection  by  the 
master.  On  leaving  the  ship,  the  mate  proceeded  to  the 
ferry  leading  to  New  York  city,  where  the  office  of  the 
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Prussian  consul  is  located.  The  rest  of  the  crew  appear 
to  have  followed  the  carpenter,  who  went  to  the  police 
station  to  enter  a  complaint  against  the  master  for  beat- 
ing the  boy,  in  whom  the  carpenter,  doubtless,  took 
more  interest  than  the  others,  as  he  came  from  the  same 
town  in  Germany.  The  master  soon  appeared  at  the 
police  station,  and  shortly  after  at  the  ferry  house,  with 
a  policeman.  The  mate,  at  their  request,  accompa- 
nied them  to  Justice  Garret,  a  police  justice  of  the  vil- 
lage of  Edgewater.  There  the  captain  made  a  complaint 
against  the  whole  crew,  including  the  mate,  for  mutiny 
and  desertion,  but  was  informed  by  the  justice  that  he 
was  without  jurisdiction,  and  that  application  must  be 
made  to  the  United  States  Courts.  The  justice,  how- 
ever, was  afterwards  induced  to  direct  a  policeman  to 
take  the  men  into  custody,  if  he  would  do  so  at  his  own 
risk.  This  the  policeman  did,  and  the  mate  and  men 
were  then  locked  up. 

The  master  next  proceeded  to  the  consul's  office,  and 
there  made  complaint  in  writing,  of  which  a  protocol 
was  made,  describing  the  occurrence  of  the  morning  on 
board  the  ship,  and  stating  that  the  men  were  then  in 
custody  on  Staten  Island,  and  ending  as  follows:  '^I 
request  of  the  consul-general  the  punishment  of  the 
entire  crew,  especially  of  the  mate,  Newman,  who  has 
instigated  the  complot.  Since  my  life  is  not  safe,  I  re- 
quest that  the  entire  crew  be  kept  in  custody  prelimina- 
rily ;  and,  under  existing  circumstances,  I  cannot  again 
take  the  mate  on  board." 

The  consul  thereupon  issued  a  requisition,  the  sub- 
stance of  which  has  been  proved,  in  the  absence  of  the 
original.  To  whom  this  requisition  was  addressed  is  not 
certain.  Justice  Garret  thinks  that  it  was  addressed,  '*  To 
any  marshal  or  magistrate  of  the  United  States ;''  but  it 
was  written  on  a  blank,  which  was  addressed  in  print, 
"To  the  Commissioner  of  the  Circuit  Court  of  the 
United  States  for  the  District  of  New  York,''  and 
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it  is  not  shown  that  the  blank  address  was  altered  or 
filled  up.  This  requisition,  after  referring  to  the  treaty 
with  Prussia  stipulating  for  the  return  ot  deserting  sea* 
men,  and  authorizing  the  consul  to  require  the  assistance 
of  the  local  authorities  for  the  search,  arrest  and  impris- 
onment of  deserters,  represented  that  these  seamen, 
naming  them,  and  including  the  mate  and  Lutt^,  had 
deserted  from  this  vessel  on  that  day ;  that  the  consul 
made  application  for  a  warrant  to  the  marshal  of  said 
district  to  cause  the  men  to  be  arrested,  and  '^if  said 
charge  be  true,"  that  they  be  detained  at  the  consul's 
exi>ense  until  there  should  be  an  opportunity  to  send 
them  back.  No  action  was  taken  by  the  consul  in  regard 
to  the  master's  complaint,  except  to  deliver  this  requisi- 
tion to  the  master,  who  instead  of  presenting  it  to  a  U. 
S.  Commissioner,  took  it  to  Justice  Garret,  the  next 
morning,  and  thereupon  Justice  Oarret,  without  exam- 
ination, committed  all  the  men  to  the  common  jaU  of 
Bichmond  Oounty,  his  commitment  stating  that  it  was 
upon  the  complaint  of  the  master  for  desertion,  and  con- 
taining no  allusion  to  the  consul's  requisition. 

On  the  9th  of  August  the  master  desired  a  release 
of  some  of  the  men,  and  the  consul  appears  to  have 
directed  a  release  of  them  all,  but  no  order  for  their 
return  to  the  ship  was  made  by  the  consul  or  asked  for 
by  the  master,  nor  was  the  production  of  the  men  before 
the  consul  directed. 

On  the  11th  of  August  two  policemen  took  the  mate 
and  three  of  the  men  from  the  jail  to  the  consul's  office, 
and  were  then  directed  to  release  them,  and  the  men  were 
advised  to  go  on  board  and  persuade  the  master  to  pay 
them  their  wages.  The  next  day  the  remaining  four 
were  released  from  jail,  and  during  the  day  all  the  men 
appeared  at  the  consul's  office.  They  were  again  advised 
to  go  to  the  ship  and  ask  the  master  for  their  wages,  but 
they  had  no  money  to  pay  their  ferriages  from  New 
York  to  Staten  Island.    By  putting  all  their  means  to- 
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gether,  however,  enough  was  found  to  pay  the  ferriage 
of  three.  Accordingly,  the  mate,  the  carpenter  and 
Lutte  went  to  the  ship  and  saw  the  master.  The  mate 
testifies  that  the  captain  promised  to  pay  him  and  ap- 
pointed'the  next  day  to  meet  him  at  the  consul's. 

The  master  admits  making  the  appointment  and  that 
he  gave  the  mate  his  navigation  book  and  entered  in  it 
the  credits  to  date,  but  denies  the  promise  to  pay  him. 
As  to  what  actually  took  place  at  this  interview,  the 
witnesses  differ,  but  the  result  was  an  arrangement  to 
meet  at  the  consul's  office  the  next  day.  This  meet- 
ing never  took  place.  The  men  and  the  master  appear 
to  have  been  at  the  consul's  during  that  day,  but  they 
failed  to  meet,  although  the  master  says  that  as  he  came 
down  from  the  consul's  he  saw  Torriff  and  Beischoff,  two 
of  the  crew,  whom  he  asked  to  return  to  the  ship,  and 
they  laughed  at  him  and  said,  ''No!  Not  a  bit  of  it." 
Subsequently  this  action  was  commenced.  Upon  these 
facts  it  is  contended  that  these  seamen  are  not  entitled 
to  recover  their  wages,  admitted  to  have  been  earned  in 
the  service  of  this  vessel,  on  several  grounds. 

Upon  the  merits,  it  is  said  that  the  wages  have  been 
forfeited  by  desertion. 

The  charge  of  desertion  against  the  mate  has  no  foun- 
dation. He  left  the  ship  openly  without  objection  from 
the  master,  without  taking  any  of  his  clothes,  and  with 
a  remark,  which,  under  the  circumstances,  was  a  notifi- 
cation that  he  was  going  to  see  the  consul.  He  was 
shortly  arrested  and  cast  into  prison  and  there  kept  dur* 
ing  ten  days  of  the  extremely  hot  weather  of  last  Au- 
gust, and  then  let  out  without  a  request  or  suggestion 
that  he  return  to  the  vessel.  Indeed  the  master  had  ex- 
pressly declared  that  he  should  not  return.  It  is  vain  to* 
contend  that  these  facts  present  any  of  the  features  of 
desertion,  so  far  as  the  mate  is  concerned.  With  regard 
to  Lutte,  the  case  is  still  stronger,  for  the  master  concedes 
that  Lutte  asked  and  obtained  of  him  permission  to  go 
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to  the  consul.    He  also  was  in  a  similar  manner  impris- 
oned as  a  deserter.    With  regard  to  the  other  seamen 
the  case  is  simply  one  of  leaving  the  ship  without  per- 
mission.   **It  has  been  nniformly  held  that  it  is  not  de- 
sertion, for  the  seamen  to  leave  the  vessel  against  orders 
to  go  before  the  consul  at  a  foreign  port  to  complain  of 
their  treatment."    (1  ParsJ  Mar.  Law^  470  note.)    In  this 
case  the  men  did  not  take  their  clothes.     When  the 
master  gave  permission  to  Lutte  to  go  to  the  consul, 
they  announced  their  intention  to  go  too.    When  they 
left  they  informed  the  mate,  who  was  then  in  command 
{The  Uniant  Bh  <6  H.,  563),  that  they  were  going  to  see 
the  consul.    Upon  the  evidence,  I  find  nothing  to  justify 
the  master  in  supposing  that  the  men  were  not  going 
to  the  consul,  and  would  not  return  to  the  ship  at  night- 
fall, and  yet  they  were  all  at  once  arrested  a»nd  cast  into 
prison;  and,  so  far  as  appears,  without  any  prior  request 
that  they  return  to  the  ship.    To  hold  such  a  leaving  of 
the  ship  to  be  desertion  is  impossible.    But  it  is  said 
that  when  released  from  jail  they  refused  to  return  to 
duty,  and  are  therefore  deserters.    There  is  some  evi- 
dence to  this  effect,  but  it  is  loose,  and,  upon  a  consider- 
ation of  all  the  evidence,  I  am  satisfied  that  the  master 
never  in  fact  communicated  to  the  men  either  an  inten- 
tion to  forfeit  their  wages  or  a  desire  to  have  them 
again  in  his  service.    As  to  the  mate,  he  had  expressly 
refused  to  have  him   on   board.     As  to  Eruise   and 
Beischoff,  he  had,  before  the  difficulty,  given  them  to 
understand  that  they  would  be  permitted  to  leave.    He 
was  half  owner.    His  vessel  was  laid  up  to  await  the 
result  of  a  great  war — only  the  services  of  watchmen 
were  required  on  board— and  he  had  engaged  two  other 
men  for  that  duty.    He  had,  therefore,  no  reason  to  de- 
j3ire  the  return  of  the  men,  and,  I  am  satisfied,  did  not 
desire  it,  although  he  may  have  been  quite  willing  to 
make  out  a  case  of  desertion,  in  the  hope  of  saving  the 
very  considerable  sum  due  the  men ;  but  his  action  was 
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such  as  to  lead  the  men  to  suppose  that  their  leaving 
the  service  of  the  ship  was  acquiesced  in,  and  such,  it 
appears,  was  the  impression  formed  by  the  consul,  for 
he  says  he  told  the  men  he  was  sure  the  captain  would 
pay  them  their  wages.  I  am,  therefore,  of  the  opinion 
that  the  connection  of  the  men  with  the  ship  was  sev- 
ered by  mutual  consent,  and  consequently,  they  are 
entitled  to  their  wages. 

But  if  this  be  not  so,  I  am  of  the  opinion  that  the 
conduct  of  the  master,  in  imprisoning  these  men,  was 
unlawful,  and  sufficient  to  dissolve  the  contract  of  the 
mariners ;  and  I  apply  to  the  case  of  these  foreign  sea- 
men in  an  American  port  the  same  rule  which  our  Oourts 
have  applied  in  cases  of  the  imprisonment  of  American 
seamen  in  foreign  ports.  The  rule  is  stated  as  follows  : 
"The  i)ractice  of  imprisoning  disobedient  and  refractory 
seamen  in  foreign  jails  is  one  of  doubtful  legality.  It  is 
certainly  to  be  justified  only  by  a  strong  case  of  neces- 
sity. It  should  be  used  as  one  of  safety,  rather  than  dis- 
cipline, and  never  applied  as  punishment  for  past  mis- 
conduct," (The  Mary,  OUpin^  31-32.)  In  Jordan  v. 
Williams,  (1  Curl.  C.  C.  iZ.,  81,)  it  is  stated  as  settled,  that 
it  is  not  one  of  the  ordinary  powers  of  a  shipmaster  to 
imprison  his  men  on  shore. 

The  imprisonment  inflicted  on  these  men  was  without 
justification.  The  only  excuse  for  it  is  the  occurrence 
on  the  morning  of  the  1st  of  August,  above  detailed, 
which  was  not  a  very  serious  matter.  The  men  were 
undoubtedly  wrong  in  appearing  in  the  cabin,  and  call- 
ing in  question  the  master's  right  to  punish  the  boy ; 
for  which,  perhaps,  there  is  some  palliation  in  the  fact, 
that,  while  the  crew,  doubtless,  knew  that  by  the  Prus- 
sian laws,  corporal  punishment  of  seamen  is  not  per- 
mitted, they  may  not  have  known,  that,  by  the  same 
laws,  "  ship  boys  are  subject  to  the  parental  chastise- 
ment of  the  master."  The  punishment  of  the  boy,  in 
this  instance,  was  not  cruel,  and  the  men  could  not 
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complain  of  some  punishment  inflicted  on  them  for 
their  appearance  in  the  cabin,  and  their  disrespectful 
language  afterwards  on  deck.  But  there  was  nothing 
alarming  in  the  temper  of  the  crew ;  there  had  been  no 
difficulty  with  them  before  this,  and  nothing  occurred 
on  this  day  which  any  master  of  order,  judgment,  and 
firmness  would  not  have  easily  dealt  with.  No  weapons 
were  shown,  no  blows  struck,  no  threats  made,  except 
that  of  reporting  to  the  consul,  and,  if  punishment  was 
thought  necessary,  it  should  have  been  inflicted  on 
board,  and  not  by  imprisonment  in  a  foreign  jail. 

Neither  does  the  master  stand  excused,  if  it  be  con- 
sidered to  have  been  shown  that  he  really  thought 
the  men  had  left  the  ship,  with  intent  to  desert,  for 
his  whole  conduct  was  unlawful.  No  law  perouts 
the  imprisonment  of  deserters  in  our  jails,  except 
on  proof  of  the  facts  before  a  competent  tribunal. 
The  Act  of  March  2d,  1829,  which  is  the  only  statute 
enacted  to  render  eflfective  the  provisions  of  Art.  11  of 
the  treaty  with  Prussia,  requires  an  application  by  the 
consul,  with  preliminary  proofs,  before  a  magistrate 
having  competent  jurisdiction,  and  the  warrant  of  such 
magistrate  for  the  arrest.  The  seaman  cannot  be  sur- 
rendered to  the  authority  of  the  consul,  until  an  exam- 
ination be  had  before  the  magistrate,  and  the  statement 
that  the  seaman  is  a  deserter  found  to  be  true.  And 
the  arrest  and  detention  of  the  seaman,  in  such  cases,  is 
not  for  punishment,  but  simply  for  safe-keeping  until 
he  can  be  sent  back.  Here  the  men  were  imprisoned,  in 
the  first  instance,  for  a  day  and  a  night,  upon  the  re- 
quest of  the  master,  without  any  of  the  preliminary 
proofs  required  by  the  statute,  and  without  the  inter- 
position of  the  consul.  And  when,  on  the  next  day,  the 
consul  issued  the  requisition  for  an  examination  before 
a  TJ.  S.  Oommissioner,  the  master  took  it  to  the  police 
justice,  where  it  was  used,  apparently  by  way  of  induce- 
ment, for  the  imprisonment  was  then  continued  for  some 
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ten  days,  upon  the  complaint  of  the  master,  and  not  by 
virtue  of  the  requisition.  This  imprisonment  was,  in 
law,  the  act  of  the  master.  He  caused  it  to  be  done  by 
a  magistrate,  known  to  him  to  be  without  jurisdiction. 
Nor  can  he  protect  himself  by  saying  that  he  acted 
under  the  direction  of  the  consul.  The  consul  made  no 
requisition  upon  the  police  justice,  and  never  requested 
that  officer  to  imprison  the  men,  and  his  requisition  is 
'  not  alluded  to  in  the  commitment.  He  did  direct  some- 
body to  release  them,  but  it  is  not  shown  what  person, 
other  than  the  captain  and  the  policeman,  he  so  directed. 
It  is  also  true  that  he  paid  the  jail-fees  to  the  jailer,  but 
there  is  evidence  showing  that  this  payment  was  for  the 
account  of  the  master. 

If  it  be  true,  that  a  master  is  not  responsible  for  an 
imprisonment  inflicted  by  competent  authorities,  under 
the  order  of  a  consul,  (The  Coriolanus,  Craibhe's  B.^  241 ; 
Wilson  If.  The  Mary,  GUpin,  31 ;  Jordan  v.  Williams,  1 
Curt.  0,  C.  B.f  p.  82,)  it  is  also  true  that  he  is  responsible 
for  an  imprisonment  inflicted,  at  his  request,  by  a  police 
jui^ice  without  jurisdiction  in  the  premises  (Snow  v. 
Wope,  2  Curt.  C.  C.  iJ.,  304). 

In  every  aspect,  then,  the  conduct  of  the  master  in 
respect  to  these  men,  was  unlawful,  and,  it  appears  to 
me,  without  excuse.  Three  of  the  men  who  have  ap- 
peared before  me,  are  men  of  intelligence,  and  of  truth- 
ful appearance.  The  mate  appears  quite  the  equal  of 
the  master,  and  is,  in  f^ct,  his  connection  by  marriage. 
The  difficulty  arose  in  a  port  where  there  was  every 
opportunity  for  protection,  and  for  lawful  investigation, 
and  there  was  nothing  requiring  haste.  Such  an  im- 
prisonment, under  such  circumstances,  I  consider  suffi- 
cient, within  the  principles  of  the  adjudged  cases,  to 
dissolve  the  mariners*  contract,  and  sever  the  connection 
between  the  men  and  the  vessel. 

But  it  is  said,  that  the  men  contracted  not  to  sue  in 
a  foreign  country,  and,  therefore,  this  action  cannot  be 
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maintained.  This  position  is  based  upon  the  words  of 
the  ship's  articles  or  muster  roll,  which  declare  that 
''  the  seamen  hire  themselves  on  the  above-mentioned 
vessel  in  accordance  with  the  legal  regulations  printed 
in  the  book  of  Navigation."  The  book  of  Navigation 
referred  to  is  a  book  which  is  furnished  to  every  Prus- 
sian seaman,  and  which  contains  the  name  of  the  holder, 
with  a  description  of  his  person,  and  memorandum  of 
every  shipment  and  every  discharge  of  the  holder,  signed 
by  the  mustering  authorities.  The  book  contains  also 
a  printed  appendix,  where  may  be  found  certain  extracts 
from  the  German  mercantile  law,  among  which  extracts 
is  this  provision  :  ''The  seaman  is  not  allowed, to  sue 
the  master  in  a  foreign  Court.''  Assuming  that  this 
provision  of  law  is  incorporated  into  the  agreement,  by 
the  words  used  in  the  articles,  and,  therefore,  to  be  con- 
sidered as  part  of  the  contract,  which  is  not  entirely 
clear,  the  first  answer  is,  that  the  provision,  by  its  ex- 
press terms,  is  made  to  relate  to  suits  against  the  master, 
which  this  jis  not.  Another  answer  is,  that  the  master 
having,  by  his  unlawful  conduct  in  violation  of  his  con- 
tract, absolved  the  men  from  their  agreement,  has  ab- 
solved them  from  the  whole  of  it,  and  this  portion  with 
the  rest  (Schulenburg  v.  Wessels,  2  E.  D.  Smith  iZ., 
p.  71). 

In  the  English  Courts,  a  foreign  statutory  prohibi- 
tion of  this  description  has  been  considered  not  enforce- 
able, unless  incorporated  as  part  of  the  contract 
{MacLacJdan  on  Shipping^  p.  226).  In  the  American 
Courts,  it  has  been  held  that  such  a  provision  in  the 
contract  will  not  be  enforced,  "where  the  voyage,  as 
respects  the  seamen,  is  put  an  end  to  "  (The  St.  Oloff,  2 
Pet.  Ad.,  415) ;  **  where  the  interests  of  justice  demand 
it','  (Barker  v.  Kloskyster,  Abb.  Ad.  B.,  p.  408) ;  and, 
"where  the  seamen  are  left  destitute  by  an  improper  dis- 
charge "  {Id.y  p.  408). 

Again,  it  is  said  that  this  is  a  Prussian  vessel,  and 
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therefore,  the  Court  is  without  jurisdiction  in  the  prem- 
ises by  reason  of  the  treaty  between  the  United 
States  and  Prussia,  ratified  in  1828,  (8  Stat,  at  Large,  p. 
382).  This  position,  which  has  been  urged  up5n  my 
considerati5n  with  earnestness  and  ability,  has  received 
my  careful  consideration.  The  provision  of  the  treaty 
is  as  follows:  ''The  consuls,  vice-consuls  and  com- 
mercial agents  shall  have  the  right,  as  such,  to  sit  as 
judges  and  arbitrators  in  such  differences  as  may  arise 
between  the  captains  and  crews  of  the  vessels  belong- 
ing to  the  nation  whose  interests  are  committed  to  their 
charge,  without  the  interference  of  the  local  authorities, 
unless  the  conduct  of  the  crews  or  of  the  captain  should 
disturb  the  order  or  tranquility  of  the  country,  or  the 
said  consuls,  vice-consuls  or  commercial  agents  should 
require  their  assistance  to  cause  their  decisions  to  be 
carried  into  effect  or  supported.  It  is  however  under- 
stood, that  this  species  of  judgment  or  arbitration  shall 
not  deprive  the  contending  parties  of  the  right  they 
have  to  resort,  on  their  return,  to  the  judicial  authority 
of  their  country." 

In  considering  the  effect  of  this  treaty  in  the  present 
case,  I  remark  first,  that  its  language  does  not  precisely 
cover  an  action  in  rem  like  the  present. 

Such  an  action  is  more  than  a  mere  difference  between 
the  master  and  the  crew.  It  involves  the  question  of  lien 
upon  the  ship  and  her  condemnation  and  sale  to  pay  the 
same.  In  the  absence  of  any  express  words,  it  is  hard  to 
infer  that  it  was  intended  to  confer  upon  consuls  and 
vice-consuls,  the  power  to  direct  a  condemnation  and 
sale  of  a  ship — a  proceeding  which  brings  up,  for  deter- 
mination, many  questions  besides  those  relating  to  sea- 
men. Moreover  the  statute  of  Aug.  8,  1846,  which  was 
passed  to  render  effective  this  provision  of  this  treaty, 
confers  upon  the  Oommissioners  of  the  Circuit  Court 
full  power,  authority  and  jurisdiction  to  carry  into  effect 
the  award,  arbitration  or  decree  of  the  consul  and  for 
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that  purpose  to  issue  remedial  process,  mesne  and  final, 
and  to  enforce  obedience  thereto  by  imprisonment.  It 
certainly  cannot  be  supposed  that  it  was  the  intention 
to  give  to  the  Oommissioners  of  the  Circuit  Court 
power  to  make  a  decree  in  rem,  and  direct  the  sale  of  a 
ship.  This  position,  that  the  treaty  is  not  applicable 
to  the  present  case  because  it  is  a  proceeding  in  remj 
which  did  not  strike  me  with  much  force  upon  the 
argument,  has  gained  strength  in  my  mind  by  reflection, 
and  I  confess  that  I  am  now  inclined  to  the  opinion 
that  it  is  well  taken ;  but  I  do  not  intend  to  rest  my 
determination  upon  it.  Nor  do  I  discuss  the  position 
that  the  treaty  was  not  intended  to  apply  to  any  differ- 
ence, except  personal  differences,  between  the  master 
and  the  seamen  alone,  such  as  assaults  and  the  like, 
and  does  not  cover  differences  as  to  wages,  to  which 
the  owners  as  well  as  the  ship  are  always  real  parties. 
But  I  pass  on  to  consider  whether  the  effect  of 
this  treaty  is  to  prevent  the  Courts  of  Admiralty 
of  the  United  States  from  taking  cognizance  of 
any  action  brought  by  seamen  to  recover  wages 
earned  by  them  on  board  a  Prussian  vessel.  At 
the  outset,  it  appears  strange  to  hear  it  contended 
that  the  jurisdiction  of  the  District  Court-s  of  the 
United  States  is  thus  to  be  limited,  because  of  an 
agreement  arrived  at  between  Prussia  and  our  govern- 
ment, as  to  the  jurisdiction  of  our  own  Courts.  Courts 
are  created  and  their  jurisdiction  fixed  by  the  law- 
making power ;  and  the  extent  of  their  jurisdiction  does 
not  appear  to  be  a  fit  subject  of  an  agreement  with 
a  foreign  power.  If,  in  any  case,  the  powers  exercised 
by  the  Courts  become  a  subject  of  discussion  between 
our  government  and  a  foreign  nation,  and  any  limitation 
of  the  jurisdiction,  already  conferred  by  law,  be  found 
to  be  desirable,  the  natural,  if  not  the  only  way  of 
accomplishing  such  a  result  would  be  by  the  action  of 
the  law-making  power,  instead  of  the  treaty-making 
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power.  It  appears  reasonable,  therefore,  at  least  to 
require  that  an  intention  to  accomplish  such  a  result 
by  a  treaty,  should  be  manifested  by  express  words. 
The  treaty  under  consideration  contains  no  such  definite 
provision.  It  simply  declares  that  the  consuls  shall 
have  the  right  to  sit  as  judges  and  arbitrators  in  certain 
cases,  without  the  interference  of  the  local  authorities, 
which  is  a  very  different  thing  from  saying  that  the 
Courts  of  the  United  States  shall  not  have  jurisdiction 
in  such  cases.  Furthermore,  the  law-making  power 
established  the  District  Oourts  of  the  United  States  and 
the  jurisdiction  thereof,  and  gave  to  them,  in  civil  cases 
of  admiralty  and  maritime  jurisdiction,  all  the  judicial 
power  vested  in  the  national  government  by  the  con- 
"stitution ;  and  it  is  not  to  be  lightly  supposed  that  the 
President,  acting  with  the  advice  of  the  Senate  as  the 
treaty-making  power,  has  undertaken  to  repeal,  pro  toMOy 
an  existing  law  relating  to  the  jurisdiction  of  the  Oourts, 
and  to  remove  from  the  jurisdiction  of  the  District 
Oourts  certain  classes  of  actions,  and  that  by  reason 
of  their  subject  matter,  for  the  provision  in  this  treaty 
is  not  confined  by  its  language  to  Prussian  subjects,  but 
applies  to  all  seamen  on  Prussian  vessels  without  regard 
to  their  nationality.  It  seems  to  me  that  no  such  in- 
tention should  be  imputed  to  the  treaty,  if  any  other 
can  be  discerned — and  another,  and  a  reasonable  inten- 
tion can  be  discerned  when  we  consider,  in  connection 
with  the  treaty,  the  well  known  practice  of  maritime 
Oourts  in  respect  to  actions  brought  by  seamen  to 
recover  wages  earned  on  foreign  vessels.  Such  actions, 
Oourts  of  Admiralty  have  long  been  accustomed  to 
entertain,  or  to  decline,  in  their  discretion.  Ordinarily, 
in  the  exercise  of  a  sound  discretion,  they  have  refused 
to  entertain  such  actions,  when  the  consul  of  the  foreign 
power  shows  reasonable  grounds  for  such  declination, 
and  his  willingness  to  determine  the  matter  in  con- 
troversy.   (The  Nina,  TT.  cfe  B.  Ad.  p.  180,  n.) 
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Having  this  practice  in  view  it  may  well  be  inferred, 
from  the  language  used  in  this  treaty,  that  the  object  of 
the  provision  in  question  was  to  insure,  so  far  as  pos- 
sible, without  a  repeal  of  the  existing  law,  a  declination 
of  such  actions  by  the  courts  in  all  cases  where  the  con- 
sul has  acted,  and  perhaps  also  where  he  expresses  a 
willingness  to  act,  as  judge  or  arbitrator  between  the 
parties — thus  giving  "to  the  foreign  nation  the  guarantee 
of  this  nation  for  the  continued  exercise,  by  the  courts,  of 
that  sound  discretion  which  has  ordinarily  been  exer- 
cised, and  committing  the  nation  to  answer  any  demand 
which  might  arise  from  any  omis3ion  by  its  courts  to 
exercise  such  a  discretion  in  this  class  of  cases.  Such 
an  effect  given  to  the  treaty  appears  to  my  mind  to  be 
reasonable  and  sufficient  to  accomplish  all  that  was  in- 
tended. To  hold  that  the  treaty  repeals  pro  tanto  the 
act  establishing  the  District  Oourts,  and  ousts  them  of 
all  jurisdiction  in  this  class  of  cases,  would  permit  con- 
suls to  refuse  to  act,  and  at  the  same  time  withhold  from 
seamen — and  American  citizens,  it  may  be — ^all  right  of 
resort  to  the  courts  of  the  land.  It  would  give  oppor- 
tunity for  great  frauds,  and  open  a  wide  door  for  the  op- 
pression of  a  class  of  men  entitled  by  the  maritime  law, 
above  all  others,  to  the  protection  of  maritime  courts. 
Of  the  use  which  would  be  made  of  such  a  construction 
of  the  treaty,  the  present  attempt,  in  violation  of  all  ^ 
law,  to  appropriate  some  $1,100  of  the  earnings  of  these 
men,  is  not  a  bad  illustration. 

Under  the  view  of  the  treaty  above  indicated,  I  am 
thus  brought  to  consider  whether  the  evidence  sustains 
the  averment,  that  the  consul-general  of  Prussia  has 
already  taken  cognizance  as  a  judge  or  arbitrator  of  the 
demand  of  these  seamen,  and  makes  out  a  case  where, 
for  that  reason,  this  court  should  decline  to  entertain 
the  action. 

The  words  **  judge  and  arbitrator,"  used  in  the  treaty, 
must  be  taken  in  their  ordinary  significance.    They  im- 
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ply  investigation  of  facts  upon  evidence,  the  exercise  of 
judgment  as  to  the  effect  to  be  given  thereto  and  a  deter- 
mination therefrom.  And  the  use  of  these  words  indicate 
an  intention  not  to  deprive  the  seamen  of  a  full  and  fair 
hearing  of  their  cause  and  a  decision  thereof.    If  such  a 
hearing  had  been  given  these  men  by  the  consul,  the 
case  would  have  been  different.    But  here  nothing  has 
been  done  which  can  in  any  fair  sense  be  called  a  hear- 
ing of  the  cause.    The  consul  has  not  even  gone  through 
the  form  of  sitting  as  judge  or  arbitrator  in  respect  to 
the  demands  of  these  men.    He  examined  no  witnesses, 
he  did  not  bring  the  parties  before  him,  and  he  made  no 
definite  determination  whatever.    The  men  say  that  he 
refused  to  hear  their  story  at  all.    The  mate  swears  that* 
he  demanded  to  see  the  captain's  charge  against  him 
and  he  was  refused.    The  vice-consul  denies  this,  and 
says  that  he  did  listen  to  the  men,  and  because  they  ad- 
mitted themselves  deserters,  there  was  nothing  to  do 
but  to  tell  them  they  had  forfeited  their  wages,  which 
he  did.    But  he  cannot  say  what  persons  admitted  hav- 
ing deserted,  and  on  cross-examination  he  shows  that 
the  admission  was  simply  an  admission  by  some,  he  does 
not  know  whom,  of  having  left  the  vessel  without  leave. 
He  admits  having  urged  the  men  to  go  and  see  the  cap- 
tain, and  expressed  confidence  that  if  they  spoke  civil 
the  master  would  pay  them  their  wages,  which  appears 
to  be  inconsistent  with  the  idea  that  he  had  passed  on 
the  demand  and  adjudged  the  men  not  entitled  to  any 
wages  whatever. 

The  consul  is  not  a  court,  and  neither  his  record  nor 
his  testimony  is  conclusive  on  this  court.  He  cannot 
shut  his  door  in  the  face  of  parties  and  then,  by  declaring 
that  he  has  adjudicated  upon  the  demand,  cut  them  off 
from  a  resort  to  the  courts.  Before  he  can  call  upon 
the  courts  to  decline  to  entertain  the  action,  he  must 
show  that  he  has  given  or  is  willing  to  give,  to  the 
seamen  that  hearing  which   the   treaty  intends   they 


430  EASTERN  DISTRICT  OF  NEW  YORK, 

The  Bark  Elwin  Kreplin. 

should  have.  Here  the  vice-consul  himself  testifies, 
**No  abjudication  was  made  in  writing — ^a  memorandum 
only  was  made.  It  was  noted  on  the  protocol  as  fol- 
lows :  '  A  requisition  has  been  made  and  given  to  the 
captain  to  be  given  to  the  court.'  "  The  making  such  an 
entry  is  not  sitting  as  judge  or  arbitrator  on  the  present 
demand.  To  hold,  on  such  proof,  that  the  vice-consul 
has  acted  as  judge  or  as  arbitrator  in  respect  to  this  de- 
mand, would  countenance  a  mode  of  procedure  which 
I  should  be  sorry  to  see  obtain.  My  conclusion,  there- 
fore, is  that  there  has  been  no  such  examination  and 
abjudication  of  the  matter  in  hand  by  the  consul  as  the 
courts  require  and  the  treaty  intends  to  secure. 

In  the  absence  then  of  any  legal  limitation  of  the 
jurisdiction  of  the  Court  by  the  treaty,  and  in  the  ab- 
sence of  any  proof  of  such  action  on  the  part  of  the 
consul  as  should  call  upon  the  Oourt  to  decline  to  enter- 
tain the  action,  I  deem  it  my  duty  to  proceed  to  render 
a  decree — and  I  do  this  the  more  willingly  because  the 
master  of  this  vessel  is  half  owner  of  her,  and  is  here 
present,  where  also  the  seamen  are— and  because  the 
ship  is  laid  up  here  by  reason  of  war,  nor  can  it  be  told 
when,  if  ever,  she  will  return  to  her  home.  It  is  a  vain 
thing,  therefore,  to  say  to  these  sailors,  who,  although 
having  some  $1,100  of  wages  due,  and  unpaid,  are  left 
paupers,  that  they  must  go  to  Prussia,  and  there  await 
the  return  of  the  ship  in  order  to  enforce  their  demand. 
If  they  cannot  now  maintain  this  action,  they  are  prac- 
tically deprived  of  all  remedy,  and  thrown  upon  this  com- 
munity penniless.  Against  such  a  result  my  sense  of 
justice  revolts,  and  I  am  unwilling  to  believe  that  it  is 
compelled  by  the  law.  I,  therefore,  without  hesitation, 
pronounce  in  this  case  the  decree  which  the  maritime 
law,  applied  to  the  facts,  requires,  and  condemn  the 
vessel  to  pay  the  wages  of  the  men. 

In  considering  this  case  thus  far,  I  have  treated  the 
action  of  the  vice-consul  as  equivalent  to  that  of  the 
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consul,  and  have  so  spoken  of  it.  In  poinl;  of  fact,  Dr. 
Boesing,  the  consul-general  who  signed  the  requisition, 
which  is  the  only  official  act  proved,  aside  from  the 
memorandum  on  the  protocol,  never  saw  either  the 
'master  or  the  men,  the  vice-consul  acting  for  him  in 
everything,  except  signing  the  requisition.  I  have  also 
spoken  of  the  consul  as  the  consul  of  Prussia,  and  have 
considered  him  to  be  the  official  referred  to  in  the  treaty 
with  Prussia. 

The  point  has  been  taken  that  the  proofs  show  Dr. 
Boesing  to  be  consul-general  of  the  North  Oerman 
Union ;  that  there  are  now  no  consuls  of  Prussia,  nor 
any  similar  treaty  with  the  Korth  Oerman  Union.  But 
it  appears,  from  the  law,  proved,  that  the  consul  of  the 
North  Oermgm  Union  is  the  consul  of  each  power  com- 
prehended in  the  Union,  which  is  a  confederation  rather 
than  a  Union.  Besides,  the  executive  department  rec- 
ognizes Dr.  Boesing  as  the  consul  of  Prussia,  by  virtue 
of  his  appointment  as  consul-general  of  the  North 
German  Union,  and  the  courts  are  bound  by  the  action 
of  the  executive  in  such  a  matter,  the  question  being 
political,  and  not  judicial. 

There  remains  to  allude  to  the  phase  of  the  case 
which  is  presented  by  the  fact  that  the  libel  is  filed  by 
Newman,  the  mate,  to  recover  his  own.  wages,  and  also 
the  wages  of  the  other  men,  as  the  assignee  of  their 
demands.  So  far  I  have  treated  the  case  as  if  all  the 
men  were  parties  libellant. 

The  evidence  shows  the  execution  of  a  formal  assign- 
ment to  the  mate  of  the  claims  of  the  other  men,  but  it 
also  appears  that  the  assignment  was  without  considera- 
tion, and  that  the  men  all  expect  to  receive  whatever 
may  be  recovered  as  their  yages.  This  mode  of  procedure 
to  save  multiplicity  of  suits  seems  to  have  been  adopted 
in  ignorance  of  the  rule  of  the  admiralty,  which  enables 
several  seamen  to  join  in  one  action ;  and  the  mate,  upon 
the  trial,  filed  a  consent  that  the  other  men  be  now  joined 
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as  co-libellants,  and  receive  in  their  own  persons  what- 
ever might  be  awarded  for  their  claims.  Upon  sach  a 
consent  and  such  facts,  I  deem  it  competent  to  permit 
all  the  seamen  to  join  in  the  action,  upon  petition  to  be 
made  co-libellants,  and,  on  showing  the  cancellation  of 
their  assignments  to  the  mate,  to  take  a  decree  in  their 
own  names  for  the  wages  fonnd  dae  them.  Two  of  them 
are  minors,  it  is  true,  but,  in  the  admiralty,  minors  who 
are  mariners  are  permitted  to  sue  for  their  wages  in  their 
own  names.  All  seamen  are  in  a  certain  sense  treated 
as  minors  in  Maritime  Oourts. 

In  accordance  with  these  views,  let  a  decree  be 
entered  in  favor  of  the  mate,  for  his  wages  earned  in  the 
services  of  this  vessel,  and  still  unpaid,  with  a  reference 
to  ascertain  the  amount,  and  let  similar  decrees  be  made 
in  favor  of  the  seamen,  upon  the  filing  of  their  petition, 
and  showing  the  cancellation  of  their  assignments  to  the 
mate. 

For  Libellants,  D.  McMahon. 
For  Claimant,  J^.  /Solomon. 
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MASON  L.  BALDWIN,  ASSIGNEE  IN  BANK- 
EOTTOY  OF  JEFFERSON  T.  EAPLEE,  v.  NEHE- 
MIAH  EAPLEE  &  lEA  EAPLEE, 

Skttino  aside  Mortoagb. — Paeol  Proof  of  Consideration. — Usury. 
— Pleading. — Assignment. — Concealed  Fraud. 

Where  a  mortgage  purported  on  its  face  to  haye  been  executed  to  seenre  the  pay< 
ment  of  $10,000,  according  to  the  condition  of  a  certain  bond,  and  It  appeared 
that  no  such  bond  was  ever  executed : 

Held,  That  that  fact  was  not  of  itself  fatal  to  the  claims  of  the  mortgagee,  and 
that  parol  proof  might  be  received  to  sustain  the  mortgage. 

Where  the  note,  to  secure  which  a  mortgage  was  alleged  to  haye  been  given,  was 
dated  May  10th,  1868,  and  bore  interest  from  that  date,  and  the  consideration 
of  the  note  was  not  received  till  the  18ih  of  that  month ;  and,  on  a  bill  being 
filed  by  the  assignee  in  bankruptcy  of  the  mortgagor,  to  set  the  mortgage  aside, 
it  was  claimed  that  the  mortgage  was  void  for  usury : 

Held,  That  it  was  a  sufficient  answer  to  that  objection  to  the  mortgage,  to  say  that 
there  was  no  allegation  in  the  bill,  that  the  mortgage  was  usurious,  or  that 
there  was  any  corrupt  agreement  or  any  intent  to  secure  more  than  lawful 
interest 

Where  a  mortgage,  which  purported  on  its  face  to  be  given  to  secure  a  bond  for 
$10,000,  was  assigned,  but  no  bond  was  ever  executed,  and  a  note  for  $10,000, 
which  was  claimed  to  have  been  given  for  the  consideration  of  the  mortgage, 
was  not  delivered  oyer  when  the  mortgage  was  assigned : 

Seld,  That  the  mortgage  was  not  thereby  extinguished.  The  assignment  of  the 
mortgage,  "  together  with  the  bond  accompanying  said  mortgage,  and  therein 
referred  to,  and  all  sums  of  money  due  or  to  grow  due  thereon,"  was  a  transfer 
of  the  debt  as  well  as  of  the  mortgage,  and  would  include  the  note  as  incident 
to  the  debt^ 

A  deed  or  mortgage  which  misrepresents  the  transaction  it  professes  to  recite  or 
the  consideration  on  which  it  was  executed,  is  liable  to  suspicion,  and  parol 
proof  which  contradicts  or  varies  the  terms  of  a  mortgage,  or  is  relied  on  to 
give  it  effect  as  a  security  for  a  debt,  different  from  that  which  it  is  apparently 
intended  to  secure,  should  be  of  the  most  satisfactory  character. 
BT.  TOL.  IV.— 28 
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On  a  bill  in  equity  filed  to  set  aside  a  mortgage  giyen  as  abore,  and  assigned,  it 
was  attempted  to  sustain  the  mortgage  as  being  given  for  an  actual  debt  other 
than  what  was  stated  on  its  face  : 

Held,  That  the  defendants  had  not  satis&ctorily  established  their  position,  and 
that  the  mortgage  must  be  set  aside. 

Eren  if  there  had  been  sufficient  proof  of  an  agreement  to  gire  a  proper  mort- 
gage, and  if  a  cross  bill  had  been  filed  to  obtain  a  reformation  of  the  mortgage 
executed,  yet  whether,  under  the  drcuorstances,  a  Court  of  equity  would  hare 
giyen  relief  to  the  holder  of  the  secret  lien  of  an  unrecorded  mortgage,  as 
against  the  assignee  in  bankruptcy,  quere. 

Whether  in  a  Court  of  equitable  jurisdiction  the  limitation  of  six  months  contained 
in  the  bankruptcy  Act,  begins  to  run  in  the  case  of  a  concealed  fraud,  from  the 
time  of  its  commission  or  from  the  time  of  its  discovery,  qttere. 


Hall,  J.  This  is  a  bill  in  equity,  filed  by  the  plaintiff, 
as  the  assignee  in  Bankruptcy  of  Jefferson  T.  Eaplee,  a 
bankrupt,  for  the  purpose  of  setting  aside  a  mortgage 
for  $10,000  and  interest,  executed  by  the  bankrupt  to  the 
defendant  ]!^ehemiah  Baplee,  and  bearing  date  April  14th, 
1868.  This  mortgage  appears  to  have  been  acknowledged, 
by  the  •  bankrupt,  before  Spencer  S.  Eaplee,  a  notary 
public, — who  is  a  brother  of  the  bankrupt, — on  the  15th 
day  of  April,  1868 ;  and  it  was  duly  recorded  on  the  26th 
of  July,  1869,  at  8i  o'clock,  a.  m.: — the  bankrupt,  who 
had  for  several  years  been  doing  business  as  an  individual 
banker,  having  failed  and  closed  his  bank  on  the  23d  of 
the  same  month.  By  an  assignment  dated  on  the  24th 
of  the  same  month,  the  mortgage  was  assigned  by  Nehe- 
miah Baplee  to  the  defendant  Ira  Baplee,  as  security  for 
a  pre-existing  debt,  due  to  him  from  Jefferson  T.  Bap- 
lee, and  for  which  Nehemiah  Baplee  was  liable  as  his 
surety. 

Tlie  creditor's  petition  against  Jefferson  T.  Baplee, 
as  an  involuntary  bankrupt,  was  filed  on  the  30th  day  of 
July,  1869,  and  under  that  petition  the  plaintiff  was  duly 
appointed  assignee. 

The  mortgage  in  question  was  in  the  form  of  a  deed 
or  grant,  with  a  provision  and  declaration  in  the  follow- 
ing language ;  viz.:  **  This  grant  is  intended  as  a  secimty 
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for  the  payment  of  the  sum  of  ten  thousand  (10,000)  ddUmrs 
and  interest^  according  to  the  condition  of  a  bond  this  day 
executed  and  delivered  by  the  said  Jefferson  T.  Baplee^ 
party  of  the  first  pa/rt^  to  the  said  party  of  the  second 
part ;  and  this  conveyance  shall  be  void  if  such  payment 
be  made  as  herein  specified."  The  words  of  such  provis- 
ion which  are  above  itdlioised  were  written,  and  the 
others  were  part  of  the  printed  blank  used  in  drawing 
the  mortgage. 

The  assignment  to  Ira  Baplee  was  in  form  an  assign- 
ment of  the  mortgage  "  together  with  the  bond  accom- 
panying said  mortgage,  and  therein  referred  to,  and  all 
sums  of  money  due  and  to  grow  due  thereon ; " —  and  it 
contained  a  covenant  that  there  was  unpaid  and  **due 
on  said  bond  and  mortgage  the  sum  of  $10,894  18. " 

The  mortgage  contained  the  usual  power  of  sale,  but 
no  express  covenant  for  the  payment  of  the  money 
therein  mentioned. 

The  plaintiff's  bill  alleges  that  the  mortgage  was 
executed  on  the  14th  of  April,  1868,  or  on  some  other 
day  between  that  date  and  the  filing  of  the  creditor's 
petition  in  bankruptcy,  as  aforesaid;  that  he  was  in- 
formed by  the  mortgagee  and  believed  that  no  such  bond 
as  was  described  in  the  mortgage  was  ever  at  any  time 
delivered  by  the  bankrupt  to  the  mortgagee ;  and  that 
the  plaintiff  did  not  know  of  any  other  or  further  condi- 
tion or  terms  of  payment  of  the  moneys  mentioned  in 
said  mortgage.  The  bill  also  alleges  that  the  United 
States  Internal  Eevenue  stamp  affixed  to  said  mortgage 
appeared  by  the  record  thereof  to  have  been  cancelled 
by  the  bankrupt  on  the  18th  day  of  April,  1868;  that  no 
bond  such  as  is  described  in  the  mortgage  had  ever  been 
delivered  to  or  possessed  by  said  Ira  Baplee,  or  been 
seen  by  him  ;  and  that  the  assignment  to  said  Ira  was 
made  as  collateral  security,  as  aforesaid.  The  bill  fur- 
ther alleges  that  said  mortgage  was  executed  and 
delivered  to  the  said  Nehemiah  Baplee,  as  aforesaid. 
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when  the  said  bankrupt  was  largely  indebted  to  di- 
vers persons,  and  insolvent,  and  with  intent  thereby 
to  hinder,  delay  and  defraud  the  creditors  of  the  said 
bankrupt ;  and  was  taken  and  received  by  the  said  Ne- 
hemiah Eaplee  with  the  like  intent,  and  with  full  knowl- 
edge of  the  insolvency  of  the  bankrupt,  and  of  his  said 
fraudulent  intent ;  and  that  it  was  executed  and  delivered 
by  said  bankrupt  without  any  good  or  valid  consideration 
whatever ;  and  also  that  the  assignment  of  said  mortgage 
to  Ira  Bapl^e  was  also  without  any  valuable  considera- 
tion, and  was  received  by  him  with  full  knowledge  of  the 
bankrupt's  insolvency,  and  was  utterly  void  as  against 
the  plaintiff;  but  it  was  not  alleged  that  the  mortgage 
was  executed  for  the  purpose  of  giving  a  preference  to 
said  Nehemiah  Baplee  over  the  other  creditors  of  the 
bankrupt,  or  to  defeat  the  object  of  the  Bankrupt  Act, 
or  evade  any  of  its  provisions ;  or  that  it  was  executed 
or  accepted  in  fraud  of  that  Act. 

The  defendants,  by  their  answer,  admitted  and  stated 
the  execution  of  the  mortgage  on  the  14th,  and  the  ao- 
Imowledgment  thereof  on  the  15th  April,  1868 ;  the  af- 
fixing and  cancelling  of  the  Internal  Bevenue  stamps  on 
the  18th  of  the  same  month ;  that  it  was  not  recorded 
until  the  25th  day  of  July,  1869 ;  and  that  the  assign- 
ment thereof  to  Ira  Baplee  was  executed  on  or  about 
the  24th  day  of  July,  1869.  The  answer  also  admits  that 
no  bond  was  delivered  to  Ira  Baplee  at  the  time  of  the 
assignment  of  the  mortgage ;  and  it  avers  that  the  mort- 
gage was  duly  delivered  by  the  said  Jefferson  T.  Baplee 
to  said  Nehemiah,  on  or  about  the  19th  day  of  Aprils 
1868. 

The  answer  of  the  defendants,  in  respect  to  the  alle- 
gation that  no  bond  accompanied  the  mortgage,  and  in 
respect  to  the  consideration  of  the  mortgage,  and  the 
debt  it  was  actually  intended  to  secure,  is  as  follows, 
viz. :  "  These  defendants,  further  answering,  aver  and 
aay,  and  each  for  himself  says,— 1%6  sa4d  Nehemiah^  of 
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Ms  own  JcnowUdgej  and  the  said  Ira,  on  information  and 
belief,  that,  at  the  time  the  said  mortgage  mentioned 
was  made,  executed,  and  delivered  by  the  said  Jefferson 
T.  to  the  said  Nehemiah,  in  fact,  no  bond  accompanied 
the  same ;  that  the  blank  used  in  preparing  said  mort- 
gage contained  said  printed  clanse  or  words,  but  which 
are  not  expunged  or  erased  at  the  execution  thereof, 
through  inadvertence  or  oversight ;  that,  in  truth  and  in 
fact,  the  real  and  true  consideration  of  the  said  mort- 
gage was  the  sum  of  $10,000  in  cash^  before  that  time 
lent  and  advanced  to  the  said  Jefferson  T.,  by  the  said 
Nehemiah,  and  for  which  the  said  Nehemiah  then  held^ 
and  ever  since  has  and  still  holds,  the  promissory  note 
of  the  said  Jefferson  T. ;  and  to  secure  the  payment  of 
the  said  sum  so  lent  and  advanced,  and  the  said  note, 
the  said  mortgage  was  made,  executed,  and  delivered, 
by  the  said  JeftbEson  T.  to  the  said  Nehemiah  ;  that  no 
part  of  said  sum  so  lent  and  advanced  by  the  said  Nehe- 
miah to  the  said  Jefferson  T.,  on  the  said  note  or  any 
part  thereof,  has  never  been  paid.'*    And,  again,  in  an- 
other part  of  said  answer  :  **  And  these  defendants,  fur- 
ther answering,  aver  and  say,  and  each  for  himself  avers 
and  says,  that  he  is  informed,  and  believes,  that  no 
bond  was  ever  executed  to  accompany  the  said  mortgage, 
and  the  said  Jefferson  T.  did  not  execute  such  bond,  and 
the  said  Nehemiah,  of  his  own  knowledge,  avers  and 
says,  that  it  was  intended  that  the  said  mortgage  should 
be  held  as  security  for  the  payment  of  the  said  sum  of 
$10,000,  so  as  aforesaid  lent  and  advanced  by  the  said 
Nehemiah  to  said  Jefferson  T.,  and  the  interest  thereon ; 
said  sum  bein^  represented  by  the  said  note  given  by  the 
said  Jefferson  T.  to  the  said  Nehemiah,  and  which  sum 
or  note  has  never  been  paid." 

The  answer  also  alleges,  that  the  debt  of  the  bank- 
rupt to  Ira  Baplee,  in  respect  to  which  Nehemiah  Baplee 
was  liable  as  security  as  aforesaid,  was,  in  part,  upon  a 
note  of  said  bankrupt  for  $5,000,  given  on  or  about  the 
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4th  of  July,  1867,  and  payable  thirty  days  after  that  date ; 
and  the  remaining  $5,000  was  upon  a  certificate  of  that 
amount  made  by  the  bankrupt,  as  an  individual  banker, 
under  date  of  January  1,  1869,  and  payable  in  current 
funds,  with  semi-annual  interest. 

The  defendants  denied  all  knowledge  or  suspicion  of 
the  bankrupt's  insolvency,  and  averred  that  they  had'no 
cause  to  believe  he  was  insolvent,  or  unable  to  pay  his 
debts,  until  long  after  said  mortgage  was  executed,  and 
they  denied  that  it  was  executed  or  accepted  with  the  in- 
tent to  hinder,  delay,  or  defraud  creditors. 

There  are  other  allegations  and  admissions  in  the  bill 
and  answer,  but  it  is  not  deemed  necessary  to  refer 
to  them  more  particularly  in  this  preliminary  state- 
ment. 

Upon  the  taking  of  the  proofs  in  the  case,  Nehemiah 
Baplee  was  sworn  as  a  witness  for  himself  and  his  co- 
defendant,  and  was  examined  at  length  in  respect  to  the 
execution,  consideration,  delivery,  and  purpose  of  the 
mortgage  in  controversy.  Jeflferson  T.  Baplee,  the  mort- 
gagor, had  absconded  immediately  after  his  failure,  and 
was  absent  from  the  State ;  and  his  father  testified  that 
he  did  not  know  where  he  was  ;  and,  of  course,  his  testi- 
mony has  not  been  produced. 

Nehemiah  Baplee's  testimony  is,  in  several  points, 
entirely  inconsistent  with  the  allegations  of  his  sworn 
answer.  Instead  of  testifying  that  the  mortgage  was 
delivered  on  or  about  the  19th  day  of  April,  1868,  he  first 
testified  that  it  was  delivered  a  short  time  after  the  10th 
of  May,  1868 ;  and,  instead  of  testifying  that  the  mort- 
gage was  given  for  $10,000  in  cash,  previously  lent  and 
advanced  by  him  to  Jefferson  T.  Baplee,  for  which  he 
then  held  his  note,  he  testified  that  the  mortgage  was 
given  for  the  transfer  by  him  to  Jeflferson  T.  of  a  mort- 
gage of  Daniel  Ellis,  to  the  amount  of  $3,446  36,  and 
his  the  said  Nehemiah's  check  for  $6,553  77,  on  said 
Jeflferson  T.  Baplee's  bank ;  that  said  mortgage  of  Ellis 
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was  assigned^  and  said  check  given  and  dated  on  the 
18th  May,  1868,  on  which  day  the  mortgage  of  $10,000 
was  delivered,  together  with  a  note  of  Jefferson  T. 
Eaplee's  for  $10,000,  dated  on  the  10th  day  of  May,  1868. 
The  mortgage,  he  says,  was  given  as  security  for  the 
payment  of  this  note,  dated  more  than  three  weeks  after 
the  date  and  alleged  acknowledgment  of  the  mortgage, 
and  more  than  a  week  before  the  date  of  the  check,  and 
of  the  alleged  assignment  of  the  mortgage.  The  note 
is  produced,  and  is  in  the  handwriting  of  Jefferson  T. 
Eaplee.  The  mortgage  and  the  certificate  of  acknowl- 
edgment, including  the  date,  are  also  in  his  handwriting. 
The  revenue  stamp  on  the  mortgage  has  on  it  the  date, 
"Apr.  18,  1868,"  with  initials,  "J.  T.  B.  "  and  **  N.  E.", 
but  neither  of  these  initials  are  believed  to  be  in  the 
handwriting  of  either  Jefferson  T.  or  Nehemiah  Eaplee. 
The  certificate  of  acknowledgment  is  signed  by  Spencer 
S.  Eaplee,  the  brother  of  Jefferson.  On  the  note  is  an 
internal  revenue  stamp,  purporting  to  be  cancelled  by 
J.  T.  Eaplee's  signature  ;  but  it  is  evident  that  this  sig- 
nature is  in  the  handwriting  of  his  brother,  S.  S.  Eaplee ; 
and  it  is  almost  certain  that  the  date  on  the  stamp  was 
first  written  April  20  or  21,  18(J7,  and  subsequently 
changed  to  May  10,  1868.  This  note  appears  to  have 
been  first  endorsed  on  the  back,  "N.  Eaplee,  Note, 
$10,000,"  and  the  letters  "J.  T."  afterwards  written 
above  the  **  N."  The  assignment  of  the  mortgage  from 
Nehemiah  to  Ira  Eaplee  is  produced,  bearing  date  July 
24, 1869,  and  purporting  to  have  been  acknowledged  on 
the  same  day  ;  but  the  assignment  refers  to  the  record 
of  the  mortgage,  on  the  26th  of  the  same  month,  or  two 
days  afterwards;  and  gives  the  exact  time  of  such 
record,  and  the  book  and  page  on  which  it  is  to  be  found. 
The  revenue  stamps  on  this  assignment  purport  to  have 
been  cancelled  on  the  24th  July,  1869,  and  to  have  on 
them  the  initials  of  Nehemiah  Eaplee,  and  also  the 
initials  "J.  T.  A.,"  but  the  cancellation  is  not  supposed 
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to  be  in  the  haDdwritiag  of  Nehemiah  Baplee.  This  as- 
signment was  also  recorded  on  the  26th,  only  half  an , 
hour  after  the  recording  of  the  mortgage  assigned.  It 
also  appears,  from  the  testimony  of  Nehemiah  Eaplee, 
that  he  had  a  mortgage  on  all  the  real  estate  of  Jefferson 
T.  Eaplee,  not  embraced  in  the  $10,000  mortgage ;  that 
such  mortgage  was  given  him  -three  or  four  years  before 
the  failure  of  Jefferson  T.  Baplee,  and  that  it  was  not 
recorded  until  after  the  failure.  The  mortgage  now  in 
controversy  purports  to  ha^  been  executed  in  the  pres- 
ence of  S.  S.  Baplee— his  name  appearing  as  the  sub- 
scribing witness  thereto, — but  his  testimony  furnishes 
no  evidence  as  to  the  time  of  the  execution  of  the  mort- 
gage, or  of  his  having  cancelled  the  stamp  of  the  note, 
or  being  present  at  its  execution. 

The  testimony  of  Nehemiah  Baplee  is  certainly  open 
to  much  criticism,  and  is,  in  many  respects,  indefinite 
and  unsatisfactory.  No  assignment  of  the  Ellis  mort- 
gage to  Jefferson  T.  Baplee  is  produced,  and  such  as- 
signment is  not  proved,  except  by  the  testimony  of 
Nehemiah  Baplee,  who  also  testified  that  this  mortgage 
was  afterwards  owned  and  used  by  him  ;  having,  as  he 
says,  been  reassigned,  or  the  assignment  from  him  to 
Jefferson  T.  having  been  given  up  and  cancelled  before 
it  was  recorded ;  but  which  he  does  not  profess  to  be  able 
to  state.  The  bank  pass-book  of  Nehemiah  Baplee  with 
his  son's  bank  showed  a  balance  of  more  than  $2,000 
against  Nehemiah  Baplee.  He  testified  that  he  could 
not  explain  it,  but  that  the  balance  should  have  been  at 
least  four  or  five  thousand  dollars  the  other  way. 
Nehemiah  Baplee  swears  that  he  supposed  Jeflbrson  T. 
Baplee  to  be  solvent  down  to  the  day  of  his  failure,  and 
had  no  suspicion  of  his  insolvency ;  but  his  testimony 
shows  that  he  had  abundant  reason  to  believe  his  son 
to  be  unable  to  meet  his  obligations  as  they  fell  due,  q^nd 
the  father's  denial  of  his  knowledge  or  belief  of  such  in- 
solvency must,  in  charity,  be  attributed  to  his  ignorance 
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of  the  legal  signification  of  the  term,  as  it  would  other- 
wise necessarily  be  considered  a  wilful  perversion  of  the 
truth. 

Ira  Baplee  also  testified,  that,  at  the  time  the  assign- 
ment to  him  of  the  mortgage  in  controversy  was  exe- 
cuted by  Nehemiah  Baplee,  no  bond  was  delivered  to 
him :  that  he  asked  Kehemiah  about  the  bond,  and  he 
said  he  thought  there  was  no  bond,  but  if  he  had  one,  he 
(Ira)  should  have  it  also.  He  further  testified  that  he 
had  given  all  that  occurred  between  !Nehemiah  and  him- 
self, and,  from  his  testimony,  it  appears  that  nothing 
was  said  between  them  in  respect  to  the  note,  the  pay- 
ment of  which,  it  is  now  said,  the  mortgage  was  given 
to  secure  ;  and  that  no  other  writing  in  respect  to  that 
transaction  ever  passed  between  Jifehemiah  and  Ira 
Baplee. 

The  $10,000  note  of  Jefferson  T.  Saplee  was  not  pro- 
duced by  this  witness,  upon  his  examination,  when  he 
produced  the  mortgage  and  assignment,  which  were 
marked  as  exhibits ;  but  it  was  afterwards  produced  and 
marked  as  an  exhibit,  upon  the  examination  of  Nehemiah 
Baplee,  the  payee.  The  note  produced  is  payable  one 
day  after  date,  to  the  order  of  N.  Baplee,  but  there  is  no 
assignment  or  indorsement  on  the  note,  transferring  it 
or  directing  its  payment  in  any  form. 

Ira  Baplee  also  testified  that,  when  the  assignment 
of  the  mortgage  was  made  to  him,  he  asked  Nehemiah 
Baplee  for  the  bond;  and  that  Nehemiah  then  said,  ''I 
have  not  the  bond  here,  and  I  am  not  sure  there  is  any ; 
I  will  look  when  I  go  home,  and  if  I  have  it,  you  shall 
have  it." 

Nehemiah  Baplee  further  testified,  that  at  the  time 
of  the  assignment  to  Ira,  he  had  no  bond  there,  and  that 
he  thought  Ira  asked  him  about  the  bond,  and  that  he 
told  Ira  that  if  he  had  one  he  should  have  it ;  and  that 
he  looked  afterwards,  and  did  not  find  any  bond.  And 
it  is  not  pretended  by  him  that  he  in  any  way  intimated 
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to  Ira  Baplee,  at  or  before  the  mortgage  was  assigned  to 
him,  that  the  mortgage  was  given  to  secure  the  paymejit 
of  the  $10,000  note  of  Jefferson  T.  Eaplee, 

It  was  arged,  in  behalf  of  the  plaintiif,  that  the  mort- 
gage could  not  be  enforced,  because  it  is,  by  its  terms,  a 
security  for  the  payment  of  $10,000,  according  to  the 
condition  of  a  bond  of  even  date  therein  described,  and 
no  such  bond  was  ever  executed. 

But  the  mortgage  is  declared  to  be  intended  as  a  se- 
curity for  $10,000  and  interest ;  and,  under  the  cases  of 
Jackson  v.  Bowen  (7  Cowen*8  Sep.  13) ;  Goodhue  v.  Bowen 
(2  SandforcPs  CKy  BeporU^  630) ;  Shirras  v.  Oaig  (7  Cranc\ 
34),  and  similar  cases,  it  must  be  considered  that  the 
fact  that  the  bond  so  described  was  never  executed,  is 
not  of  itself  necessarily  fatal  to  the  claims  of  the  mort- 
gagee, and  that  parol  proof  may  be  received  to  sustain 
the  mortgage.  Whether,  under  the  proofs  in  this  case, 
it  should  be  sustained,  is  a  different  question,  and  will 
be  discussed  after  disposing  of  other  objections  urged 
against  the  mortgage. 

It  was  also  urged  that  the  mortgage  was  void  for 
usury,  because  the  note  produced  is  dated  on  the  10th  of 
May,  1868,  and  bears  interest  from  that  date,  and  the 
alleged  consideration  of  the  note  was  not  received  by 
the  maker,  or  parted  with  by  the  mortgstgee,  until  the 
18th  of  that  month.  It  is  sufficient  to  say,  in  answer  to 
this  objection,  that  there  is  no  allegation  in  the  bill  that 
the  mortgage  was  usurious,  or  that  there  was  any  cor- 
rupt agreement,  or  any  intent  to  secure  more  than 
lawful  interest ;  and  that  there  is  not  sufficient  proof  to 
sustain  an  allegation  of  corrupt  agreement  and  unlawful 
interest,  if  it  had  been  made. 

It  was  also  insisted  that  the  assignment  of  the  mort- 
gage to  Ira  Eaplee  was  without  any  assignment  of  the 
debt  secured  by  the  mortgage,  and  that,  under  the  cases 
of  Langdon  v.  Buell  (9  Wendell^  80) ;  Jackson  v.  Blodgett 
(5  Cowen,  202) ;  Merrill  v.  Bartholic  (16 -RT.  Y.  Bep.  45),  the 
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transfer  of  the  mortgage  without  the  transfer  also  of  the 
note  which  evidenced  the  debt  thereby  secured,  extin- 
guished the  mortgage. 

It  is  true,  the  note  was  not  indorsed  or  delivered  to 
the  assignee  at  the  time  the  mortgage  was  assigned,  but 
the  assignment  itself,  by  its  express  terms,  assigned  the 
mortgage,  "  together  with  the  bond  accompanying  said 
mortgage,  and  therein  referred  to,  and  all  sums  of  money 
due  and  to  grow  due  thereon,"  which  is  clearly  a  transfer 
of  the  debt,  as  well  as  of  the  mortgage,  and  would  in- 
clude, as  incident  to  the  debt,  the  note  which  was  the 
direct  evidence  of  its  existence.  This  objection  must, 
therefore,  be  overruled. 

It  was  also  urged  that,  by  the  return  of  the  Ellis 
mortgage  to  Nehemiah  Eaplee,  the  mortgage  was  extin- 
guished to  the  extent  that  the  assignment  of  such  mort- 
gage entered  into  the  consideration  of  the  mortgage  in 
controversy;  but  this  testimony  of  Nehemiah  Baplee, 
which  shows  that  the  Ellis  mortgage -was  returned  to 
him,  also  shows  that  it  was  purchased  by  him  of  Jeffer- 
son T.  Baplee,  and  paid  for  by  giving  up  evidences  of 
debt  then  held  against  Jefferson  T.  Baplee.  There  is, 
therefore  no  evidence  to  show  that  any  part  of  the 
$10,000  note  has  been  paid. 

The  question  whether  the  parol  proof  in  the  case  is 
sufficient  to  sustain  the  validity  of  the  mortgage  in  con- 
troversy remains  to  be  examined. 

A  deed  or  mortgage  which  misrepresents  the  transac- 
tion it  professes  to  recite,  or  the  consideration  on  which 
it  was  executed,  is,  of  course,  liable  to  suspicion,  and  must 
sustain  a  rigorous  examination.  (Shirras  v.  Oaig,  uJn 
mpra.)  And  parol  proof  which  contradicts  or  varies  the 
terms  of  a  mortgage,  or  is  relied  upon  to  give  it  effect  as 
a  security  for  a  debt  different  from  that  which  it  is  ap- 
parently intended  to  secure,  should  be  of  the  most  satis- 
factory character ;  and  it  should  be  carefully  scrutinized, 
— especially  when  such  proof  is  the  unsupported  testi- 
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juony  of  the  party  chiefly  interested  in  sustaining  the 
mortgage. 

In  this  case,  the  mortgage,  on  its  face,  purports  to  be 
a  security  for  the  payment  of  a  debt  of  ten  thousand 
dollars,  evidenced  by  the  bond  of  the  mortgagor,  bear* 
ing  even  date  with  the  mortgage;  but  it  is  admitted 
that  no  such  bond  ever  existed ;  and  it  is  alleged  that 
the  mortgage  was  in  fact  intended  to  secure  the  pay- 
ment of  a  note  of  the  mortgagor  dated  nearly  four  weeks 
after  the  date  and  acknowledgment  of  the  mortgage. 
The  mortgagee,  in  making  an  assignment  of  the  mort- 
gage, more  than  a  year  after  its  date,  and  after  the 
mortgagor  had  failed  and  absconded,  assumes  to  assign 
with  it  the  bond  therein  described;  and  when  then 
questioned  in  regard  to  the  bond,  stated  that  he  did  not 
know  as  there  was  a  bond,  but  if  there  was,  the  assignee 
should  have  it,  but  said  nothing  whatever  in  regard  to 
its  being  accompanied  by,  or  being  given  to  secure  the 
payment  of  the  note  which  it  is  now  said  it  was  intended 
to  secure,  and  subsequently,  as  he  testified,  he  *'  looked 
a  good  deal  at  different  times  "  for  the  bond.  There  is 
no  satisfactory  explanation  of  the  circumstance  that  the 
mortgage  is  dated  the  14th  of  April,  and  the  note  the 
10th  day  of  May,  when  neither  was  delivered,  or  the 
consideration  paid  or  transferred,  until  the  18th  of  May, 
1868 ;  there  are  suspicious  circumstances  in  respect  to 
the  cancellation  of  stamps,  and  their  dates,  as  before 
stated;  and  then  there  are  the  entirely  inconsistent 
statements  of  the  sworn  answer  and  oral  testimony  of 
the  mortgagee,  in  reference  to  the  time  of  the  actual 
delivery  of  the  mortgage,  and  the  consideration  of  the 
debt  it  was  intended  to  secure.  The  sworn  answer  avers 
that  it  was  given  for  $10,000  in  cash,  before  then  lent 
and  advanced  to  the  mortgagor  by  the  mortgagee,  and 
for  which  the  mortgagee  then  held  the  note  of  the  mort- 
gagor, and  was  delivered  on  or  about  the  19th  day  of 
April,  1868 ;  while  the  oral  testimony  of  the  mortgagee 
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shows  that  it  was  delivered  on  the  18th  of  May,  1868, 
and  ^Iven  for  the  Ellis  mortgage,  for  which  $3,446  36  was 
allowed,  and  a  check  of  86,553  77 ;  thus  assuming  that  it 
was  given  for  a  present  valuable  consideration,  and  not 
for  a  pre-existing  debt ;  and  not  for  cash  lent  and  ad- 
vanced, as  alleged  in  the  answer.  The  insertion  of  the 
time  and  place  of  the  recording  of  the  mortgage  in  the 
assignment  after  its  execution  and  acknowledgment,  and 
before  it  was  recorded,  is  of  little  consequence,  except  as 
showing  that  papers  executed  by  some  of  the  parties 
were  altered  after  their  execution,  in  view  of  the  then 
existing  circumstances. 

Besides  these  circumstances  of  suspicion,  and  others 
which  appear  in  the  preceding  statement,  it  is  to  be 
observed  that  the  general  statement  of  Nehemiah  Eap- 
lee,  that  this  mortgage  was  given  upon  the  consideration 
stated  in  his  oral  testimony,  and  to  secure  the  payment 
of  the  $10,000  note,  is  not  well  supported  by  his  detailed 
statements  of  what  occurred  between  him  and  the  mort- 
gagor, in  respect  to  the  giving  of  the  mortgage  and  the 
purpose  for  which  it  was  to  be  given,  and  was  given,  and 
what  was  said  and  done  at  the  time  the  mortgage  and 
note  were  delivered.  In  the  first  part  of  his  examination, 
and  in  reply  to  the  question  of  his  counsel,  •*  For  what 
purpose  this  mortgage  was  given,"  he  replied,  "To  secure 
me  for  a  part  of  the  money  I  had  loaned  him."  In  reply  to 
the  question,  "Was  that  indebtedness  represented  in 
this  note?"  he  replied,  "It  was  represented  there  for 
$10,000.  I  wish  to  be  understood;  that  represented 
$10,000  of  his  indebtedness  to  me."  In  reply  to  the 
question,  "  How  came  he  to  give  you  the  note  and  mort- 
gage ?  "  he  testified  as  follows  :  "  Previous  to  his  giving 
this  mortgage,  he  was  up  to  my  house  and  said  he  was 
to  make  a  payment  on  the  coal  property,  and  wanted  to 
'borrow  some  more  m^mey.  I  said  I  would  help  him  what  I 
could,  and  told  him  he  was  getting  about  all  I  had,  and  I 
wanted  security.    His  reply  to  me  was,  that  he  could 
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give  me  a  mortgage  on  his  banking  building  and  lot, 
which  he  thought  was  good  security  for  $10, 000.  He 
came  down  here ;  the  conversation  was  at  my  house ;  the 
next  time  he  came  he  brought  the  note  and  mortgage. 
He  was  in  the  habit  of  coming  Saturday  night  or  Sunday 
morning.  I  looked  them  over  a  few  minutes  on  Sunday, 
and  did  not  look  at  them  again  until  several  days  after, 
when  I  took  them  from  my  desk  and  looked  them  over. 
I  found  out  that  his  estimation,  in  looking  over  the  fig- 
ures of  certain  transactions,  was  correct,  and  I  then  i)ut 
them  away  satisfied.  There  was  only  enough  estimated 
to  amount  to  810,000  of  what  I  had  let  him  have.  He 
delivered  me  a  statement  at  the  time  of  so  much  of  his 
indebtedness  to  me  as  covered  the  note  and  mortgage.  I 
have  looked  a  part  of  two  days  for  the  statement,  but 
cannot  find  it.  I  have  means  of  stating  what  made  up 
the  amount  of  the  $10,000.  I  let  him  have  a  bond  and 
mortgage  amounting  to  $3,446  33.  I  gave  him  my  check 
dated  on  the  18th  May,  1868,  for  $6,553  77.  The  two 
items  make  just  ten  thousand  dollars." 

There  are  other  portions  of  Kehemiah  Baplee's  testi- 
mony which  have  some  slight  bearing  upon  the  questions 
under  discussion,  but  it  is  believed  that  it  does  not 
strengthen  the  case  of  the  defendants.  By  their  answer 
and  the  character  of  their  proofs,  they  have  assumed  the 
burden  of  sustaining  the  mortgage  by  parol  testimony, 
and  showing  that  it  was,  in  fact,  given  to  secure  the  pay- 
ment of  the  $10,000  note  referred  to ;  and  the  testimony 
on  the  case  has  not  satisfactorily  established  their  de- 
fence. A  decree  will  therefore  be  made,  setting  a^ide  the 
mortgage  in  controversy,  and  discharging  the  premises 
mortgaged  from  any  lien  under  the  same,  with  costs. 

It  has  not  been  forgotten  that  it  was  claimed  that 
there  was  at  least  proof  of  a  valid  agreement  to  ex- 
ecute a  proper  mortgage,  and  that  such  agreement 
would,  in  equity,  be  so  enforced  as  to  give  it  the  effect 
of  a  mortgage.    If  a  cross-bill  had  been  filed  to  obtain 
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a  reformation  of  the  mortgage  executed,  or  to  give  effect 
to  the  agreement  for  a  mortgage,  the  relative  equities  of 
the  mortgagee  and  the  assignee  in  bankruptcy,  as  the 
representative  of  the  general  creditors  of  Jefferson  T. 
Baplee,  would  have  been  brought  into  competition,  and 
it  is  not  considered  at  all  probable  that  a  court  of  equity 
would  have  given  relief  to  the  holder  of  the  secret  lien 
of  the  unrecorded  mortgage  against  the  representative 
of  creditors  who  had  trusted  the  bankrupt,  and  depos- 
ited their  money  in  his  bank,  on  the  faith  of  his  being 
the  owner  of  the  property  covered  by  the  mortgage  in 
controversy  here,  and  of  the  Pennsylvania  property,  free 
of  incumbrances,  when  the  defendant,  Nehemiah  Eaplee, 
held  unrecorded  mortgages  oti  such  property  to  its  full 
value,  with  full  knoVledge  that  the  bankrupt  was  in- 
solvent, and  that  he  was  Continually  receiving  depos- 
its, as  a  private  banker,  from  persons  ignorant  of  his 
financial  condition. 

It  was  substantially  conceded,  upon  the  argument, 
that  the  assignee  in  bankruptcy  could  not  avoid  the 
mortgage  in  controversy  on  the  ground  that  it  was  made 
and  taken  in  violation  or  fraud  of  the  provisions  of  the 
Bankrupt  Act — it  having  been  executed  and  delivered 
more  than  six  months  before  the  petition  in  bankruptcy 
was  filed  against  Jefferson  T.  Baplee.  It  has  not,  there- 
fore, been  deemed  necessary  to  discuss  the  question 
whether,  in  a  court  of  equitable  jurisdiction,  the  limita- 
tion of  six  months,  contained  in  the  Bapkrupt  Act, 
begins  to  run,  in  the  case  of  a  concealed  fraud,  from  the 
time  of  the  commission  of  such  fraud,  or  from  the  time 
of  the  discovery  of  such  concealed  fraud,  as  in  other 
cases  where  the  statute  of  limitations  is  pleaded.  See 
Carr  <;•  Hilton,  1  CurUs^  O.  C.  Reports^  390 ;  Moore  v. 
Green,  2  Id.  202 ;  Pritchard  v.  Chandler,  Id.  488 ;  and 
Martin  v.  Smith,  American  Law  Begiater^  Nov.  1870,  vol. 
II.  p.  694 ;  and  also  the  authorities  cited  in  those  cases.* 

•  See  U.   S.  V.  Maillard,  p,  459. 
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Nor  has  it  been  deemed  necessary  to  discuss  the 
question  whether,  under  the  principles  established  in 
Bhawhan  v.  Wherrett  (7  Hatvard^s  Bep.  627),  the  holder 
of  a  secret  lien,  under  an  unrecorded  mortgage,  can 
overreach  the  title  of  an  assignee  in  bankruptcy,  by  re- 
cording his  mortgage  after  he  has  knowledge  of  an  afet 
of  bankruptcy  committed  by  the  mortgagor. 

A  decree  will  be  entered  in  accordance  with  this 
opinion. 


SfltttJKrn  gistrut  of  ^Iffo  goxh* 
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A  BANKRUPT. 

Conveyance  by  Bankrupt.— Form  of  Warrant. — Power  op  the 

Court. — Partt. 

In  a  proceeding  in  Involnntaiy  bankraptcy^  a.  warrant  was  issaed,  oomroanding 
the  marBbal  to  take  possession  proTisionally  of  all  the  property  and  efifeds  of 
the  bankrupt,  and' "of  all  the  goods,  assets  and  property  lately  conveyed, 
whether  by  bill  of  sale  or  otherwise,  by  the  said  Alexander  Harthill  to  Joseph 
Henry."  Under  this  warrant,  the  marshal  took  possession  of  certain  property 
conyeyed  by  the  bankrupt  to  said  Henry  before  the  filing  of  the  petition. 
Henry  applied  by  petition  to  the  Court,  for  an  order  that  the  property  bo 
restored  to  him,  alleging  that  the  transfer  to  him  was  a  bcnajide  purchase,  and 
obtained  an  order  restraining  the  marshal  from  any  removal  of  the  said  prop- 
erty.   A  reference  was  ordered  to  take  proof  as  to  the  validity  and  honajidei  of 
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the  purchase  made  by  Henry  from  the  bankrupt,  pending  which  the  property 
which  had  been  taken  by  the  marshal  was  sold  as  perishable.  On  the  evidence 
as  reported,  Henry  moved  for  an  order  directing  the  delivery  to  him  of  the 
proceeds  in  the  hands  of  the  marshal. 

S^  That  the  warrant,  in  so  far  as  it  commanded  the  marshal  to  take  possession 
of  the  property  which  had  been  conveyed  by  the  bankrupt  to  Henry,  tran- 
scended the  power  conferred  on  the  Court  by  the  40th  section  of  the  bankruptcy 
Act  It  should  haye  stopped  with  commanding  the  marshal  to  take  possession 
of  the  property  of  the  debtor. 

That^  as  Henry  had  only  appeared  in  the  matter  for  the  purpose  of  obtaining 
relief  against  such  warrant,  he  was  not  a  party  to  the  bankruptcy  proceedings ; 
that  the  title  of  Henry  to  the  property  conveyed  to  him  could  only  be  tested 
in  affirmative  proceedings,  instituted  by  the  assignee  in  bankruptcy ;  and  that 
Henry  was  entitled  to  the  proceeds  of  the  property. 

In  this  case,  which  was  a  proceeding  in  involuntary 
bankruptcy,  a  petition  was  filed  on  the  17th  day  of  June, 
1868.  It  stated,  as  an  act  of  bankruptcy,  a  conveyance 
by  the  bankrupt  of  certain  property  to  one  Joseph 
Henry,  which  was  alleged  to  have  been  fraudulent.  On 
this  petition,  a  warrant  was  issued,  directing  the  mar; 
shal  forthwith  to  "take  possession  provisionally  of  all 
the  property  and  effects  of  the  said  Alexander  Harthill, 
and  of  all  the  goods,  assets  and  property  lately  conveyed, 
whether  by  bill  of  sale  or  otherwise,  by  the  said  Alexander 
Harthill  to  Joseph  Henry,  in  said  t>etition  named." 
Under  this  warrant,  the  marshal  took  possession  of  cer- 
tain property  then  in  the  possession  of  Henry.  Henry 
applied  at  once  to  the  Oourt,  on  petition,  alleging  that 
the  conveyance  to  him  was  a  hana  fide  purchase  by  him 
of  such  property,  and  praying  that  the  order  of  the 
Oourt,  requiring  the  marshal  to  take  possession  of  the 
property  conveyed  to  him  by  the  bankrupt,  might  be 
vacated,  and  the  marshal  be  restrained  from  removing  the 
said  property,  or  any  portion  thereof.  On  this  petition, 
the  Oourt,  on  the  24th  of  June,  1868,  granted  an  order 
to  show  cause  why  the  petition  should  not  be  granted, 
and  issued  a  temporary  injunction  forbidding  the  marshal 
from  removing  any  of  the  property.  Thereafter,  a  refer- 
ence was  ordered  as  to  the  hona  fides  of  the  purchase  by 

Bt.  Vol.  IV.— 29 


450  SOUTHERN  DISTRICT  OF  NEW  YORK, 


In  the  Matter  of  Alexander  Harthill,  a  Bankrupt. 

Henry,  pending  which,  the  property  was  sold  as  perish* 
able.  Harthill  was  adjudicated  a  bankrupt,  and  an 
assignee  was  appointed,  while  the  reference  was  still 
pending?.  On  the  coming  in  of  the  proofs  taken  under 
the  order  of  reference,  the  matter  came  on  to  be  heard 
on  the  petition  of  Henry. 

F.  N.  Bangs^  for  Henry. 

jr.  8.  Bitterband  and  Oleasan  <&  Babcock^  for  the  as- 
signee. 

Blatchford,  J.  Irrespective  of  any  determination 
of  the  question  of  fact  as  to  the  validity  and  hana  fides 
of  the  purchase  made  by  Henry  from  the  bankrupt,  I  am 
entirely  satisfied  that  the  warrant  issued  to  the  marshal, 
in  so  far  as  it  commanded  him  to  take  possession  of  the 
property  which  had  been  conveyed  by  the  bankrupt  to 
Henry,  transcended  the  power  conferred  on  this  Oourt 
by  the  40th  section  of  the  Act.  It  should  have  stopped 
with  commanding  the  marshal  to  take  possession  of  the 
property  of  the  debtor.  The  warrant  was  issued  on  the 
17th  of  June,  1868.  The  marshal  having,  under  the  war- 
rant, taken  the  property  from  Henry's  possession,  Henry 
came  into  this  Court  promptly  by  a  petition,  on  the  24th 
of  June,  1868,  and  asked,  by  its  prayer,  that  so  much  of 
the  warrant  as  required  the  marshal  to  take  possession 
of  the  property  conveyed  by  the  bankrupt  to  Henry, 
might  be  set  aside.  Such  prayer  must  be  granted, 
and  the  property  so  taken,  or  its  proceeds,  must  be  re- 
stored to  Henry.  He  was  no  party  to  the  proceedings 
wherein  the  warrant  was  issued,  and,  by  presenting  his 
petition  for  relief  from  the  operation  of  the  warrant,  he 
does  not  make  himself  a  party  to  the  proceedings,  or 
submit  himself  to  the  jurisdiction  of  the  Court,  any 
further  than  is  necessary  to  obtain  the  specific  relief 
he  asks.    He  is  entitled  to  such  relief,  and  to  depart 
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having  obtained  it,  leaving  the  assignee  in  bankruptcy 
to  take  such  affirmative  proceedings  against  him,  both 
in  respect  to  the  property  which  the  marshal  seized,  and 
to  the  other  property  which  was  conveyed  by  the  bank- 
rupt to  Henry,  and  to  the  proceeds  of  all  such  property, 
as  may  be  proper.  No  such  affirmative  proceedings  are 
before  the  Court,  instituted  by  the  assignee.  It  is  only 
as  the  result  of  them  that  he  can  have  the  relief  which 
he  now  seeks  by  luotion.  Such  proceedings  must  be 
taken  by  a  pleading,  making  proper  averments,  and  call* 
ing  for  an  answer,  on  which  an  issue  raised  can  be  tried, 
leading  to  a  determination  which  the  aggrieved  party 
can  have  reviewed.  The  proceeds  of  the  property  seized 
by  the  marshal  from  the  possession  of  Henry,  if  they  are 
in  this  Court,  are  not  in  it  as  belonging  to  the  estate  of  the 
bankrupt,  nor  can  they  be  in  it  to  be  awarded  according  to 
the  merits  of  the  case,  as  between  the  bankrupt's  credit- 
ors and  Henry,  unless  they  are  rightfully  in  it.  They  are 
not  rightfully  in  it.  For  all  the  purposes  of  Henry's 
I)etition,  which  is  the  only  matter  before  the  Court,  the 
property  taken  from  Henry  must  be  regarded  as  still  iA 
the  possession  of  the  marshal,  it  having  been  sold  only 
because  it  was  perishable,  and  the  proceeds  having  been 
paid  into  Court  for  safe  keeping.  The  marshal's  posses- 
sion of  the  property  having  been  taken  under  a  warrant 
which  was  improperly  issued  against  such  property,  the 
property  must  be  released  from  the  marshal's  posses- 
sion, and  must  revert  to  the  possession  of  Henry,  so  far 
as  any  disposition  of  it  on  Henry's  petition  is  concerned* 
Its  proceeds  must  take  the  same  course. 
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THE  STEAMSHIP  FLOEIDA. 

NErTRixiTT  AcTa. 

The  steamship  F.  was  libelled  as  forfeited  for  an  alleged  violation  of  the  8d  sec- 
tion of  the  neutrality  Act  of  April  20th,  1818,  (8  Stat,  at  Large,  447.)  On  the 
trial  of  the  case,  it  was  claimed,  on  behalf  of  the  Ooyemment,  that  the  Teseel 
and  her  cargo,  consisting  of  arms  and  mnnitions  of  war,  were  really  owned  by 
agents  of  insarrectionists  in  the  island  of  Cuba;  that  the  vessel  was  to 
proceed  with  her  cargo  to  Vera  Croz ;  that  there  vessel  and  cargo  were  to  be 
transferred  by  the  nominal  owner  to  persons  acting  for  sach  insurrectionists ; 
and  that  thence  the  vessel  was  to  take  the  cargo  to  some  point  off  the  coast  of 
Cuba,  and  land  it  on  shore  by  the  use  of  rafts  made  out  of  lumber  found  on 
board  of  the  steamer,  towed  by  a  steam  launch  also  found  on  board. 

Heldf  That  such  facts,  if  made  out,  did  not  establish  a  violation  of  the  Sd  section 
of  the  Act  of  April  20th,  1818.  The  landing  of  a  cargo  contraband  of  war,  on 
the  shore  of  the  country  of  one  belligerent,  at  a  point  not  blockaded,  is  not  an 
act  of  hostility  against  the  other  belligerent 

This  was  a  suit  against  the  steamship  Florida  for  an 
alleged  forfeiture  incurred  under  the  3d  section  of  the 
Act  of  April  20th,  1818,  (3  Stat,  ut  Large,  p.  447,)  in  that 
she  was  fitted  out  to  commit  hostilities  against  the 
government  of  Spain.  Francis  Darr  appeared  as  claim- 
ant of  the  vessel,  and  denied  the  allegations  of  the  libel, 
and  the  cause  was  heard  on  pleadings  and  proofs. 

For  the  United  States,  H.  E.  Dames^  Jr.,  AssisUiM 
District  Attorney,  and  J.  B.  Craig. 

For  claimant,  Beebe,  Donohtte  dk  CooJce. 

Blatghfobd,  J.  Admitting  that  persons  acting  as 
agents  of  the  insurrectionary  party  in  Cuba  were  the 
real  owners  of  the  vessel  and  her  cargo  of  arms  and  mu- 
nitions of  war,  and  that  the  transaction  of  the  borrowing. 
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by  Darr  from  Castillo,  of  the  money  wherewith  the  ves- 
sel and  her  cargo  were  purchased,  was  a  sham,  and  that 
the  "vessel  was  to  proceed  with  her  cargo  to  Vera  Oruz, 
and  there  vessel  and  cargo  were  to  be  transferred  by 
Darr,  their  nominal  owner,  to  persons  acting  for  the 
insurrectionary  party  in  Cuba,  and  that  thence  the 
vessel  was  to  take  the  cargo  to  some  point  off  the 
coast  of  Cuba,  and  land  it  on  the  shore  by  the  use 
of  rafts  made  out  of  the  lumber  on  board,  towed  by 
the  steam  launch  on  board,  through  shallow  water,  to 
the  shore,  and  that  Darr  and  such  real  owners  of  the 
vessel  and  cargo  had  an  intent  to  do  all  this  in  fitting 
out  the  vessel,  and  putting  her  cargo  on  board,  still  a 
violation  of  the  3d  section  of  the  Act  of  1818  is  not 
thereby  made  out.  A  vessel  fitted  out  with  intent  to  do 
this,  is  not  fitted  out  with  intent  to  cruise  or  commit 
hostilities,  within  the  sense  of  that  section.  If  so,  then 
every  vessel  fitted  out  to  run  a  blockade,  with  a  cargo  of 
munitions  of  war,  is  necessarily  fitted  out,  within  the 
sense  of  that  section,  to  commit  hostilities  against  the 
country  whose  forces  have  instituted  the  blockade.  To 
land  a  cargo  contraband  of  war  on  the  shore  of  the 
country  of  one  belligerent,  at  a  point  not  blockaded,  is 
no  difibrent  an  act,  in  its  quality  of  being  an  act  of  hos- 
tility against  the  other  belligerent,  from  the  running  of 
such  a  cargo  through  a  blockade  into  a  blockaded  port ; 
and  the  latter  act  is  no  act  of  hostility  against  the  block- 
ading power. 

There  is  no  satisfactory  evidence  that  the  vessel  was 
furnished,  or  fitted  out,  or  armed,  or  attempted  to  be 
furnished,  or  fitted  out,  or  armed,  with  intent  that  she 
should  be  employed  to  cruise  or  commit  hostilities,  in 
the  sense  of  the  3d  section  of  the  Act,  in  the  service  of 
the  insurrectionary  party  in  Cuba,  against  the  govern- 
ment of  Spain.  There  is  no  evidence  that  she  was  in- 
tended to  do  anythmg  more  than  transport  her  cargo  to 
the  coast  of  Cuba,  and  cause  it  to  be  landed  there  on 
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raftSy  by  the  aid  of  the  steam  launch  on  board.    To  do 
this  was  no  violation  of  the  3d  section  of  the  Act,  which 
is  the  one  on  which  the  libel  is  founded. 
The  libel  is  dismissed. 
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Appeal  in  Bakkruptct. — Form  op  Bond. 

In  a  suit  in  equity  under  the  jurisdiction  created  by  the  bankruptcy  Act,  a  decree 
was  entered  for  the  plaintiff  Within  ten  days  thereafter  the  defendant  gave 
notice  of  an  appeal  to  the  Circuit  Court,  as  required  by  the  8th  section  of  the 
Act,  to  the  clerk  of  the  Court  and  to  the  plaintiff,  but  gave  no  bond  as  that 
section  requires.  After  the  ten  days  had  expired,  he  presented  to  this  Court  a 
bond  for  approval,  as  a  bond  on  the  appeal.  The  bond  was  entitled  in  the  Cir- 
cuit Courts  with  the  title  of  the  cause,  was  in  the  proper  amount,  and  referred 
to  an  appeal  "  to  rererse  the  final  decree  rendered  in  the  abore  entitled  suit  by 
the  Judge  of  the  District  Court,"  but  did  not  in  any  other  way  state  the  decree 
appealed  from. 

Seld,  that  the  right  of  appeal  given  by  the  8th  section  cannot  be  enlarged  by  the 
Court. 

That,  as  no  bond  was  given  within  the  ten  days,  no  appeal  could  now  be  allowed. 

That,  if  the  bond  was  correct,  there  was  no  reason  why  it  should  not  be  ap- 
proved. 

That,  as  there  was  in  the  bond  no  statement  of  the  Court  which  rendered  the  de- 
cree, except  by  a  reference  to  the  title  of  the  cause,  and  as  the  cause  was  en- 
titled in  the  Circuit  Court,  the  bond  was  not  a  sufficient  bond  and  could  not  be 
approved. 

That,  as  no  bond  was  given  within  the  ten  days,  the  issuing  of  execution  on  the 
decree  could  not  be  sta^'^ed. 

Blatchford,  J.  This  is  a  suit  in  equity.  The  final 
decree,  which  was  in  favor  of  the  plaintiff;  was  entered 
December  31st,  1870.  The  defendant,  within  ten  days 
after  the  entry  of  the  decree,  gave  notice  to  the  clerk  of 
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this  Oourt  and  to  the  plaintiff,  as  required  by  section  8 
of  the  bankruptcy  Act,  (this  being  a  suit  in  equity  in 
this  Oourt  under  the  jurisdiction  created  by  that  Act,) 
that  ^e  claimed  an  appeal  to  the  Circuit  Oourt  from  the 
decree  of  this  Oourt.  But  the  defendant  did  not,  at  the 
time  of  claiming  such  appeal,  give  or  file  any  bond  as  re- 
quired by  such  8th  section.  That  section  provides,  that 
no  appeal  shall  be  allowed  '^  unless  the  appellant,  at  the 
time  of  claiming  the  same,  shall  ^ve  bond  in  manner 
now  required  by  law  in  cases  of  such  appeals,"  nor  un- 
less the  appeal  shall  be  claimed  and  notice  thereof  be  given 
to  the  clerk  and  to  the  opposite  party,  within  ten  days 
after  the  entry  of  the  decree  appealed  from.  The  de- 
fendant neither  gave  nor  filed  any  bond  within  the  ten 
days.  Now,  after  the  expiration  of  the  ten  days,  a  bond 
is  presented  to  me  to  be  approved,  with  a  view  to  its 
being  given  and  filed  as  and  for  the  bond  on  such  appeal. 
It  is  quite  clear  that,  as  no  bond  was  given  within  the 
ten  days,  no  appeal  can  now  be  allowed.  The  right  of 
appeal  given  by  the  8th  section  cannot  be  enlarged  by 
this  Oourt.  {In  re  Alexander,.  3  Bankrupt  Begister^  6.) 
Still,  if  the  bond  is  in  proper  form,  and  was  properly 
executed,  and  is  in  a  proper  amount,  and  the  sureties 
are  sufficient,  there  is  no  reason  why  I  should  not*  ap- 
prove it,  as  a  bond  which  would  be  a  proper  one,  if  given 
in  time,  leaving  it  to  the  appellee  to  move  the  appellate 
Oourt  to  dismiss  the  appeal,  if  such  a  course  shall  seem 
proper  to  him. 

The  bond  is  executed  by  the  defendant  and  by  two 
sureties.  It  is  dated  January  11th,  1871.  It  was  sealed 
and  delivered  and  acknowledged  by  the  principal  and  one 
of  the  sureties  on  that  day,  and  by  the  other  surety  on 
the  next  day.  It  is  entitled  in  the  Oircuit  Oourt  for  this 
District,  with  the  name  of  the  plaintiff  and  the  name  of 
the  defendant.  Then  follows  the  bond,  which  is  for  $6,500 
dollars  penalty,  the  decree  being  for  $3,121 10.  The  con- 
dition of  the  bond  is  as  follows :  •*  Whereas  the  above- 
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named  Julius  Hart  has  prosecuted  an  appeal  to  the  Cir* 
cuit  Court  of  the  United  States  for  the  Southern  Dis- 
trict of  New  York,  to  reverse  the  final  decree  rendered 
in  the  above  entitled  suit  by  the  Judge  of  the  District 
Court  of  the  United  States  for  the  Southern  District  of 
New  York,  now,  therefore,  the  condition,  &c."  The  only 
reference  in  the  bond  to  the  decree  appealed  from  is  the 
foregoing  reference  to  it  as  a  decree  rendered  '4n  the 
above  entitled  suit.ff  The  names  of  the  parties  to  the 
decree  are  not  given  otherwise  than  by  a  reference  to 
the  title  at  the  head  of  the  bond,  nor  is  there  any  state- 
ment as  to  who  the  party  is  in  whose  favor  the  decree 
was  rendered,  except  what  may  be  gathered  from  the 
statement  that  Julius  Hart  has  prosecuted  an  appeal  to 
reverse  the  decree,  nor  is  there  any  statement  as  to 
the  Court  in  which  the  decree  was  rendered,  except  the 
statement  that  it  was  rendered  '^  in  the  above  entitled 
suit,"  and  what  may  be  gathered  from  the  fact  that  the 
appeal  is  stated  to  be  to  the  Circuit  Court  for  this  dis- 
trict. The  title  of  the  bond  is  thus  made  by  the  bond 
itself  a  necessary  part  of  it,  and,  reading  the  bond  with 
the  title,  the  decree  appealed  from  is  stated  to  be  a  de- 
cree rendered  by  the  Circuit  Court.  The  bond  should 
have  been  entitled  in  the  District  Court.  The  printed 
form  of  bond  used  in  this  case  is  the  one  proper  to  be 
used  on  an  appeal  from  the  Circuit  Court  to  the  Supreme 
Court,  and,  as  printed,  is  entitled  in  the  Circuit  Court. 
The  plaintiff  is  entitled  to  a  bond  clearly  and  accurately 
stating  by  what  Court  the  decree  appealed  from  was 
rendered.    This  is  not  such  a  bond. 

It  follows  that  I  cannot  approve  the  bond  as  proper 
in  form,  and  that,  as  no  bond  was  given  within  the  ten 
days,  I  cannot  stay  the  issuing  of  execution  on  the  de- 
cree. 

■ 

0.  jff.  Woodbury y  for  the  plaintiff. 
C.  F.  Whittemorej  for  the  defendant. 
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Jurisdiction. — Residence. 

A  petition  in  iDTolnntary  bankruptcy  was  filed  on  January  2 let,  1868,  and  an  ad- 
judication was  made  on  February  let,  on  default  of  the  debtor  to  appear,  after 
personal  service.  The  petition  stated  that  the  debtor  had  resided  in  this  Dis- 
trict for  six  months  next  preceding  the  filing  of  the  petition;  but  the  testimony 
showed  that,  from  May  l-st,  1867,  to  December  7th,  1867,  he  resided  in  Boston, 
and  that  from  that  time  till  the  filing  of  the  petition  he  resided  at  New  York,  and 
did  not  carry  oa  business  anywhere  during  the  six  months.  The  debtor  ap- 
plied for  a  discharge : 

Held,  That  the  Court  had  no  jurisdiction  oyer  the  case,  because  the  debtor  had 
not  resided  in  the  District  for  the  longest  period  during  the  six  months  preced- 
ing the  filing  of  the  petition. 

The  restrictions  in  section  11  of  the  bankruptcy  Act,  as  to  the  Judge  to  whom 
the  petition  is  to  be  addressed,  apply  to  proceedings  under  section  89. 

Blatchfobd,  J.  In  this  case  a  discharge  is  refused 
because  the  Court  has  no  jurisdiction  over  the  case. 
The  case  is  one  of  involuntary  bankruptcy.  The  credit- 
or's petition  alleged  that  the  debtor,  for  a  period  of  six 
months  next  preceding  the  date  of  the  filing  of  the  peti- 
tion, had  resided  at  the  city  of  New  York,  in  this  District. 
The  petition  was  filed  January  21st,  1868.  The  adjudica- 
tion was  made  February  1st,  1868,  on  default  of  the 
debtor  to  appear,  after  personal  service.  The  testimony 
shows  that,  from  May  1st.  1867,  to  December  7th,  1867, 
the  bankrupt  resided  at  Boston,  Massachusetts,  and  that, 
from  the  latter  date  till  January  2l8t,  1868,  he  resided  at 
New  York.  Therefore,  he  did  not  reside  in  this  District 
for  the  six  months  next  immediately  preceding  the  time 
of  filing  the  petition,  or  for  the  longest  period  during 
such  six  months.  Nor  did  he  carry  on  business  in  this 
District  for  such  six  months  or  for  the  longest  period 
during  such  six  months.    He  did  not  carry  on  business 
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anywhere,  within  the  meaning  of  the  Act,  during  any 
part  of  such  six  months.  Certainly  he  did  not  carry  on 
business  in  this  District  for  such  six  months,  and,  if  he 
carried  on  business  anywhere  during  any  part  of  such 
six  months,  the  place  where  he  earned  it  on  for  the  long- 
est period  during  such  six  months  that  he  carried  it  on 
anywhere,  was  Boston. 

It  is  urged  that,  under  section  39  of  the  Act,  it  is  only 
necessary  that  a  person  should  reside  within  the  jurisdic- 
tion of  the  United  States,  and  owe  debts  provable  under 
the  Act,  exceeding  the  amount  of  $300,  to  enable  any 
creditor  of  his,  to  the  amount  of  at  least  $250,  to  put 
him  into  bankruptcy  for  a  cause  specified  in  that  section, 
by  proceedings  instituted  in  any  District,  without  regard 
to  the  restrictions  as  to  residence  and  carrying  on  of 
business,  imposed  by  section  11,  provided  the  order  to 
show  cause  be  served  as  provided  in  section  40.  This  is 
an  erroneous  view  of  the  law.  The  restrictions  in  sec- 
tion 11,  as  to  the  Judge  to  whom  the  petition  is  to  be 
addressed,  apply  to  proceedings  under  section  39.  If 
not,  there  is  no  authority  given  to  any  Court  to  hear 
involuntary  proceedings.  The  39th  section  does  not  say 
to  whom  the  petition  is  to  be  addressed  or  where  it  is  to 
be  filed ;  and  the  1st  section  only  gives  to  the  District 
Courts,  as  Courts  of  bankruptcy,  authority  to  hear  and 
adjudicate  upon  matters  and  proceedings  in  bankruptcy, 
according  to  the  provisions  of  the  Act.  Such  is  the  view 
of  the  Justices  of  the  Supreme  Court.  In  form  No.  54, 
in  the  schedules  to  the  Oeneral  Orders  in  bankruptcy, 
which  is  the  form  for  a  creditor's  petition  under  section 
39,  the  creditor  is. required  to  state  the  jurisdictional 
facts  as  to  the  residence  of  the  debtor  in  the  District 
where  the  petition  is  brought,  for  the  period  specified  in 
section  11. 

A  discharge  is  refused,  for  want  of  jurisdiction. 

Hawkins  <&  Cothren,  for  the  bankrupt. 

George  Bliss,  Jr.,  for  the  creditor.  ^ 
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FORFKITURE. ReVSNUE   AcT8. CONCEALED    FrAUD. StATUTE    OF 

Limitations. — Pleading. 

A  personal  action  was  brought  in  behalf  the  United  States,  to  recover  the  value 
of  certain  merchandise  as  forfeited,  by  reason  of  a  yiolation  of  the  66th  section 
of  the  revenue  Act  of  March  2d,  1799,  (1  Stat,  at  Large,  677.)  The  defendants 
pleaded  that  the  causes  of  action  did  not  accrue  within  five  years  next  before 
the  beginning  of  the  action.  The  plaintifis  demurred  to  the  plea,  as  far  as  it 
related  to  three  of  the  bauses  of  action ;  and,  as  it  related  to  the  rest  of  them, 
they  replied  that  the  acts  set  forth  in  that  respect  in  the  declaration  were  fraud- 
ulently concealed  by  the  defendants  from  the  plaintiffs,  until  within  five  years 
before  the  suit,  so  that  they  could  not,  until  within  that  period,  elect  whether 
to  clum  forfeiture  of  the  goods,  or  of  their  value,  or  bring  an  action  for  such 
acts.    To  this  replication  the  defendants  demurred. 

Jleld,  That  the  effect  of  the  14th  section  of  the  Act  of  March  8d,  1868,  (12  Stat,  at 
Large,  741,)  repealing  so  much  of  the  89th  section  of  the  Act  of  March  2d,  1799, 
(1  Id.,  696,)  and  of  the  3d  section  of  the  Act  of  March  26th,  1804,  (2  Id.,  290,)  as 
impose  a  limitation  upon  the  commencement  of  any  action  for  the  recovery  of  any 
forfeiture  incurred  by  reason  of  the  violation  of  any  law  relating  to  importations, 
is  to  leave  in  full  force  the  limitation  of  the  4th  section  of  the  Act  of  February 
28,  1889,  (6  id,  822,)  with  its  proviso. 

That  the  4th  section  of  the  Act  of  1889  is  applicable  to  suits  in  favor  of  the  United 
States. 

That  the  plea,  as  to  the  first  three  causes  of  action,  was,  therefore,  good,  and  the 
demurrer  to  it  must  be  overruled. 

"That,  as  the  statute  made  no  exception  to  the  limitation  imposed  by  it,  in  the 
case  of  a  concealed  fraud,  the  Court  had  no  right  or  power  to  engraft  such  an 
exception  on  it 

That  the  replication  to  the  plea  was,  therefore,  bad,  and  the  demurrer  to  it  must 
be  sustained. 

Blatohfobd,  J.  This  is  a  suit  brought  to  recover 
the  value  of  certain  merchandise,  on  the  ground  that 
such  value  became  forfeited  by  the  defendants  to  the 
United  States,  because  of  a  violation  of  the  66th  section 
of  the  Act  of  March  2d,  1799,  (1  TI.  8.  Stat,  at  La/rge,  677.) 
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The  second  plei^  to  the  declaration  is,  that  the  causes  of 
action  did  not  accrue  to  the  plaintiffs  at  any  time  within 
five  years  next  before  the  commencement  of  the  suit. 
The  plaintiffs  demur  to  this  plea,  so  far  as  it  relates  to 
three  of  the  causes  of  action,  and  the  defendants  join  ii^ 
demurrer.  The  plaintiffs  reply,  among  other  things, 
to  this  plea,  so  far  as  it  relates  to  all  the  ot}ier  causes  of 
action,  that  the  acts  set  forth  in  that  respect,  in  the 
declaration,  were  fraudulently  concealed  by  the  defend- 
ants from  the  plaintiffs,  until  within  five  years  prior  to 
the  commencement  of  the  suit,  whereby  the  same  were 
unknown  to  the  plaintiffs  until  within  a  period  of  less 
than  five  years  next  prior  to  the  commencement  of  the 
suit,  whereby  the  plaintiffs  could  not,  until  within  that 
period,  elect  whether  to  claim  forfeiture  of  the  goods,  or 
of  their  value,  or  bring  an  action  for  such  acts.  To  this 
replication  the  defendants  demur,  and  the  plaintiffs  join 
in  demurrer. 

The  first  question  raised,  and  to  be  determined,  on 
these  pleadings,  is,  whether  the  suit  is  barred,  so  far  as 
respects  the  three  causes  of  action  specified  in  the  de- 
murrer to  the  second  plea,  by  the  limitation  of  five  years 
that  is  set  up. 

The  provision  of  the  66th  section  of  the  Act  of  1799 
is,  that  **if  any  goods,  wares,  or  merchandise,  of  which 
entry  shall  have  been  made  in  the  office  of  a  collector, 
shall  not  be  invoiced  according  to  the  actual  cost  thereof, 
at  the  place  of  exportation,  with  design  to  evade  the 
duties  thereupon,  or  any  part  thereof,  all  such  goods, 
wares,  or  merchandise,  or  the  value  thereof,  to  be  recov- 
ered of  the  person  making  the  entry,  shall  be  for- 
feited." 

The  89th  section  of  the  same  Act,  (1  U.  S.  Stat,  at 
Lwrge^  696,)  provided  as  follows:  **No  action  or  prose- 
cution shall  be  maintained  in  any  case  under  this  Act, 
unless  the  same  shall  have  been  commenced  within  three 
years  next  after  the  penalty  or  forfeiture  was  incurred.'^ 
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The  3d  section  of  the  Act  of  March  26th,  1804,  (2  IT.  8. 
Stat,  at  Large,  290,)  provided  as  follows:  **Aiiy  person 
or  persons  guilty  of  any  crime  arising  under  the  revenue 
laws  of  the  United  States,  or  incurring  any  fine  or  for- 
feiture by  breaches  of  the  said  laws,  may  be  prosecuted, 
tried  and  punished,  provided  the  indictment  or  infor- 
mation be  found  at  any  time  within  five  years  after 
committing  the  offence  or  incurring  the  fine  or  forfeit- 
ure, any  law  or  provision  to  the  contrary  notwithstand- 
ing." The  4th  section  of  the  Act  of  February  28th, 
1839,  (5  U.  8.  8tat.  at  Large,  322,)  provides  as  follows  : 
**No  suit  or  prosecution  shall  be  maintained  for  any 
penalty  or  forfeiture,  pecuniary  or  otherwise,  accruing 
under  the  laws  of  the  United  States,  unless  the  same 
jauit  or  prosecution  shall  be  commenced  within  five  years 
from  the  time  when  the  penalty  or  forfeiture  accrued : 
Provided,  The  person  of  the  offender,  or  the  property 
liable  for  such  penalty  or  forfeiture,  shall,  within  the 
same  period,  be  found  within  the  United  States,  so  that 
the  proper  process  may  be  instituted  and  served  against 
such  person  or  property  therefor."  The  14th  section  of 
the  Act  of  March  3d,  1863,  (12  U.  8.  Stat  at  Large,  741,) 
repeals  so  much  of  the  89th  section  of  the  Act  of  March 
2d,  1799,  and  so  much  of  the  3d  section  of  the  Act  of 
March  26th,  1801,  ''as  impose  any  limitation  upon  the 
commencement  of  any  action  or  proceeding  for  the  re- 
covery of  any  fine,  penalty,  or  forfeiture  incurred  by 
reason  of  the  violation  of  any  law  of  the  United  States 
relating  to  the  importation  or  entry  of  goods,  w^ares,  or 
merchandise." 

The  89th  section  of  the  Act  of  1799  was  confined  to 
prosecutions  under  that  Act,  and  imposed  a  limitation 
of  three  years  after  the  incurring  of  the  penalty  or  for- 
feiture. The  3d  section  of  the  Act  of  1804  embraced 
forfeitures  under  the  revenue  laws  generally,  and  ex- 
tended the  limitation  to  five  years  after  the  incurring  of 
the  forfeiture.    The  4th  section  of  the  Act  of  1839  em- 
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braces,  by  the  scope  of  its  terms,  suits  for  forfeitures 
accruing  under  the  laws  of  the  United  States  generally, 
(not  merely  the  revenue  laws,)  and  fixes  the  limitation 
at  five  years  after  the  forfeiture  accrued,  with  the  pro- 
viso, that  the  person  of  the  oflfeiider,  or  the  property  li- 
able for  the  forfeiture,  shall,  within  that  period,  be  found 
within  the  United  States,  so  that  process  may  be  served. 
This  Act  of  1839  is  not  one  relating  specially  to  the  rev- 
enue system,  but  is  an  Act  respecting  the  judicial  system 
of  the  United  States.  There  were,  when  this  Act  of  1839 
was  passed,  and  there  are  now,  forfeitures  provided  for 
by  the  laws  of  the  United  States,  which  are  not  forfeit- 
ures accruing  tinder  any  revenue  law,  and  also  forfeit- 
ures which  are  not  forfeitures  to  the  United  States. 
Forfeitures  other  than  those  under  the  revenue  laws 
were  not  provided  for,  in  respect  to  a  limitation  of  the 
time  of  bringing  the  suit,  by  the.  Act  of  1804.  Hence, 
the  4th  section  of  the  Act  of  1839  was  passed.  But  that 
section,  while  retaining  the  term  of  five  years,  specified 
in  the  Act  of  1804,  and  covering  by  its  language  for- 
feitures accruing  under  any  law  of  the  United  States^ 
as  well  revenue  laws  as  other  laws,  and  as  well  forfeit- 
ures accruing  to  the  United  States  as  forfeitures  accru- 
ing to  individuals,  restricts  the  limitation  of  five  years 
by  the  proviso,  which  had  not  before  been  applied  there- 
to, even  in  respect  to  suits  for  forfeitures  under  the 
revenue  laws,  that  the  limitation  shall  not  be  operative 
unless  the  state  of  things  named  in  the  proviso  shall  exist, 
as  to  finding  the  person  of  the  offender,  or  the  property, 
within  the  United  States,  within  the  five  years,  so  as  to 
serve  process.  Then  comes  the  14th  section  of  the  Act 
of  1863,  which  repeals  specifically  so  much  of  the  89th 
section  of  the  Act  of  1799,  and  so  much  of  the  3d 
section  of  the  Act  of  1804,  as  impose  any  limitation 
upon  the  commencement  of  any  action  or  proceeding 
for  the  recovery  of  any  fine,  penalty,  or  forfeiture 
incurred  by  reason  of  the  violation  of  any  law  of  the 
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United  States  relating  to  the  importation  or  entry  of 
goods,  wares,  or  merchandise,  leaving  unrepealed  the 
rest  of  those  sections,  and  not  specifically  repealing  the 
4th  section  of  the  Act  of  1839.  The  Act  of  1863  is  one 
relating  almost  entirely  to  the  prevention  and  punish- 
ment of  frauds  upon  the  revenue,  and  to  provision 
for  the  more  certain  and  speedy  collection  of  claims  in 
favor  of  the  United  States. 

Prior  to  the  passage  of  the  14th  section  of  the  Act  of 
1863,  it  was  claimed  that  the  provisions  of  the  89th 
section  of  the  Act  of  1799,  and  of  the  3d  section  of 
the  Act  of  1804,  had,  so  far  as  regarded  a  limitation 
on  suits  or  prosecutions  for  penalties  or  forfeitures 
accruing  under  the  laws  of  the  United  States,  been 
superseded,  and,  by  implication,  repealed,  bj  the  4th 
section  of  the  Act  of  1839.  {ConJding's  Treatise^  4th  edi- 
tion, page  506,  note  1.)  But  the  question  was  not  free 
from  doubt.  The  limitation  in  the  Act  of  1799  related 
to  customs  only,  and  that  in  the  Act  of  1804  related  to 
the  revenue  laws  only,  while  that  in  the  Act  of  1839  ex- 
tended to  matters  outside  of  the  customs  laws  and 
other  revenue  laws,  and  the  earlier  two  of  the  provis- 
ions were  not  expressly  repealed.  It  was,  therefore, 
doubtful,  at  least,  under  the  settled  rules  for  the  con- 
struction of  statutes,  whether  the  provisions  of  the  Acts 
of  1799  and  1804  were  repealed,  by  implication,  by  the 
4th  section  of  the  Act  of  1839,  in  respect  to  the  matters 
covere<l  by  that  section.  In  this  state  of  things,  and 
while  the  Act  of  1839  is  in  force,  the  provisions  of  the 
Acts  of  1799  and  1804  are  expressly  repealed  by  the  Act 
of  1863,  so  far  as  they  relate  to  a  limitation  on  the 
actions  and  proceedings  mentioned  in  the  14th  section 
of  the  Act  of  1863,  and  the  Act  of  1839  is  left  in  force. 

It  is  contended,  on  the  part  of  the  United  States, 
that,  since  the  passage  of  the  14th  section  of  the  Act  of 
1863,  there  has  been  no  limitation  as  to  suits  for  the 
recovery  of  forfeitures  incurred  under  the  customs  laws, 
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being  the  laws  named  in  that  section.  But  I  think  the 
object  of  the  passage  of  the  14th  section  of  the  Act  of 
1863  was,  among  other  things,  to  make  it  clear  that  the 
limitation  on  the  commencement  of  suits  for  the  re- 
covery of  fines,  penalties,  and  forfeitures  incurred  by 
reason  of  the  violation  of  the  customs  laws  should  fall 
under  the  4th  section  of  the  Act  of  1839,  and  be  subject 
to  the  restrictive  proviso  to  that  section,  and  not  be  an 
unrestricted  limitation,  as  in  the  Acts  of  1799  and  1804. 
Hence,  the  absolute  limitations  prescribed  as  to  such 
suits  by  the  Acts  of  1799  and  1804  were  repealed,  leaving 
in  force,  as  to  such  suits,  the  restricted  and  qualified 
limitation  provided  for  by  the  4th  section  of  the  Act  of 
1839.  It  results,  therefore,  that  actions  and  proceedings 
for  the  recovery  of  fines,  penalties,  and  forfeitures  in- 
curred by  reason  of  the  violation  of  any  law  of  the 
United  States  relating  to  the  importation  or  entry  of 
goods,  wares,  or  merchandise,  are  subject  to  the  limita- 
tion prescribed  by  the  4th  section  of  the  Act  of  1839, 
under  the  conditions  of  the  proviso  to  that  section.  I 
find  my  views  on  this  question  confirmed  by  the  opinion 
of  the  District  Judge  for  the  Eastern  District  of  Michi- 
gan, in  the  case  of  In  re  Landsberg,  in  May,  1870,  (11 
Internal  Revenue  Record^  150.) 

It  is  urged,  that  the  United  States  are  not  embraced 
within  the  4th  section  of  the  Act  of  1839,  because  not 
expressly  named  therein  ;  that  to  bind  them  by  the  limit- 
ation of  that  section  would  bar  them  of  a  right,  and 
would  violate  the  principle  of  public  i)olicy,  that  the 
Government  is  not  to  be  prejudiced  by  the  negligence  of 
public  officers  to  whose  care  the  public  interests  are  con- 
fided ;  and  that  it  is  a  settled  principle  that  the  Govenr- 
ment  is  never  barred  by  an  Act  of  limitation,  unless 
named.  (United  States  v.  Knight,  14  Peters^  301,  315.) 
Without  going  into  a  detailed  examination  of  the  legis- 
lation of  Oongress  on  the  subject  of  fines,  penalties  and 
forfeitures,  it  is  sufficient  to  say,  that  the  course  of  it  has 
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been  snch  as  to  show,  that  wherever  fines,  penalties  and 
forfeitures  generally,  accruing  under  the  laws  of  the 
United  States,  are  spoken  of,  those  accruing  to  the 
United  States  are  intended  to  be  included,  unless  they 
are  specially  excepted.  This  consideration,  in  connec- 
tion with  the  language  of  the  4th  section  of  the  Act  of 
1839,  shows  an  intent  to  include  the  United  States  with- 
in that  section,  and  no  intent  is  shown  to  exclude  them. 
The  section  speaks  of  prosecutions  for  penalties  and 
forfeitures  other  than  pecuniary,  and  also  of  the  per- 
son of  the  "ofltender,'*  language  which  would  scarcely 
have  been  used  if  the  United  States  were  not  intended 
to  be  embraced  within  the  purview  of  the  section. 

The  three  causes  of  action  referred  to  in  the  demurrer 
to  the  second  plea  being  for  forfeitures  incurred  by  the 
violation  of  a  law  of  the  United  States  relating  to  the 
importation  and  entry  of  merchandise,  the  second  plea 
is,  therefore,  a  good  plea  to  such  three  causes  of  action, 
and  the  demurrer  to  it  must  be  overruled. 

The  replication  to  the  plea  of  the  statute  of  limita- 
tions, so  far  as  it  relates  to  all  the  causes  of  action  ex- 
cept the  three  named  in  the  demurrer  to  such  plea,  is 
based  on  the  view,  that  a  fraudulent  concealment  by  the 
defendants,  from  the  plaintiffs,  of  the  acts  set  forth  in 
such  causes  of  action,-  until  within  five  years  prior  to  the 
commencement  of  the  suit,  whereby  the  same  were  un- 
known to  the  plaintiffs  until  within  a  period  of  less  than 
five  years  next  prior  to  the  commencement  of  the  suit, 
bars  the  running  of  the  statute.  It  is  well  settled,  that, 
however  strong  the  reason  may  be,  a  Court  cannot 
engraft  on  a  statute  of  limitations  an  exception  which 
'  the  statute  itself  does  not  make.  ( Mclver  v.  Bagan,  2 
Wheaton^  25 ;  Bank  of  the  State  of  Alabama  v.  Dalton, 
9  Hawwrd,  522 ;  The  Sam  Slick,  2  Curtis'  C.  C.  iJ.,  480, 
485.)  So,  also,  the  clear  weight  of  authority,  at  least  in 
the  State  of  New  York,  is,  that  where  the  statute  does 
not  make  a  fraudulent  concealment  of  the  existence  of 
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the  cause  of  action  an  exception  to  the  running  of  the 
statute,  the  Oourt  has  no  right  or  power  to  make  such 
exception,  either  directly,  or  by  the  indirect  method  of « 
saying  that  the  cause  of  action  does  not  accrue,  in  case 
of  a  fraudulent  concealment,  until  the  discovery  of  the 
fraud.  (Troup  v.  Smith's  Exrs.,  20  Johns.^  33 ;  Leonard  v^ 
Pitney,  5  Wenddl,  30 ;  Allen  v.  Mille,  17  WendeU,  202  ^ 
Humbert  v.  Trinity  Ohurch,  24  WendeU,  587.)  It  is  true,, 
that  Mr.  Justice  Story,  in  Sherwood  v.  Sutton  (5  Masan^ 
143, 152,)  dissents  from  the  decision  in  20  Johnson,  but  I 
cannot  but  regard  the  making  by  the  Court  of  an  excep- 
tion, in  a  case  of  fraudulent  concealment,  when  the 
statute  does  not  make  it,  as  violating  the  rule  settled  by 
the  Supreme  Oourt,  as  before  stated.  Especially  must 
this  be  so  where  the  statute  has,  as  in  the  4th  section  of 
the  Act  of  1839,  specified,  in  a  proviso,  declared  excep- 
tions. 

But  it  is  further  urged,  that,  although,  ordinarily,, 
simple  fraudulent  concealment  may  not  prevent  the  run- 
ning of  the  statute,  yet  the  statute  did  not  begin  to  run 
in  this  case  until  the  offence  became  known  to  the 
Government,  for  the  reason  that,  under  the  66th  section 
of  the  Act  of  1799,  the  Government  has  the  option  ta 
take  a  forfeiture  of  the  goods  or  a  forfeiture  of  their 
value,  and  that  it  cannot  exercise  such  option  or  bring  a 
suit  until  it  knows  of  the  violation  of  law.  Another 
form  of  the  argument  is,  that  the  forfeiture  did  not  take 
place  until  the  option  was  exercised;  that  the  option 
was  not  exercised  until  the  suit  was  brought ;  th{i>t,  there- 
fore, the  forfeiture  did  not  accrue  till  the  suit  was  brought; 
and  that,  consequently,  the  statute  did  not  begin  to 
run  till  the  suit  was  brought.  The  answer  to  these  views  ^ 
is,  that,  if  they  were  to  prevail,  they  would  require  the 
Oourt  to  admit  fraudulent  concealment  as  an  exception 
to  the  running  of  the  limitation,  as  well  where  there  was 
no  option  to  be  exercised,  as  where  there  was  the  privi- 
lege of  exercising  an  option.    No  suit  can  be  brought  in 
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any  case  until  the  violation  of  law  is  known.  Whether 
there  is  an  option  to  be  exercised  or  not,  as  to  the  kind 
of  snit  to  be  broaght,  can  make  no  difference,  if  the 
right  to  bring  the  soit  that  is  brought,  that  is,  the  cause 
of  action,  or,  in  the  language  of  the  4th  section  of  the 
Act  of  1839,  the  **  forfeiture,'*  accrued  when  the  offence 
was  committed.  It  did  so  accrue,  as  against  the  de* 
fendants  in  this  case,  when  the  offences  alleged  were 
committed.  Ignorance  of  the  right  to  exercise  the  op- 
tion can  be  of  no  more  avail  to  constitute  an  exception 
to  the  statute,  than  ignorance  of  the  right  to  bring  any 
suit  at  all,  or  ignorance  of  the  existence  of  the  offence. 
Such  ignorance  does  not  prevent  the  running  of  the 
statute  or  the  accruing  of  the  forfeiture  sued  for,  as 
respects  the  thing  or  person  sued,  as  between  it  or  him 
and  the  United  States.  This  view  is  not  in  conflict  with 
the  decision  in  the  case  of  Caldwell  v.  United  States, 
(8  Howard^  366.)  The  question  there  involved  was, 
whether,  in  case  of  a  violation  of  the  66th  section  of  the 
Act  of  1799,  goods  undervalued  in  the  entry,  with  design 
to  evade  the  duties  thereon,  became  forfeited  to  the 
United  States,  under  that  section,  eo  inatanti^  on  the  false 
entrv,  so  as  to  avoid  a  sale  of  them  between  that  time 
and  the  time  of  their  seizure,  to  a  J)ona  fide  purchaser  or 
one  altogether  ignorant  of  the  fraud,  and  in  no  way  con- 
nected with  the  perpetrator  of  it,  except  in  buying  the 
goods  from  him  at  a  fair  price.  The  Court  held,  that, 
as,  under  the  66th  section,  the  forfeiture  was  of  the  goods 
or  their  value,  the  forfeiture  of  the  goods  did  not,  by  the 
commission  of  the  offence,  become  so  fixed  as  to  vest 
the  title  to  them  in  the  United  States  eo  inatanti^  as 
against  a  hana  fide  purchaser  of  them,  who  acquired  his 
title  before  the  United  States,  by  seizing  the  goods, 
exercised  the  privilege  of  election  conferred  on  it  by 
that  section.  The  same  doctrine  had  been  previously 
held  in  United  States  v.  Grundy,  ( 3  Cranch,  338.)  But 
that  was  a  very  different  question  from  the  one  involved 
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in  this  case.  There  is  no  question  here  of  the  vesting  of 
the  title  to  goods  as  against  a  hana  fide  purchaser,  but  a 
question  of  the  fact  of  the  commission  of  an  offence,  and 
of  the  creation  thereby  of  a  right  to  bring  a  suit  therefor 
in  one  form  or  another. 

I  am  entirely  satisfied  that  the  replication  is  bad  in 
substance.    The  demurrer  to  it  is,  therefore,  sustained. 

Noah  DavU  {District  Attorney)  and  WiUiam  Stanley^  for 
the  United  States. 

Sidney  Webster j  for  the  defendants. 


JANUARY,  1871. 

IN  THE  MATTEE   OF  JACOB  WIELAESKI,  A 

BAIfKEUPT. 

Pendency  of  Previous  Proceedings. — Stat. 

If  a  bankropt  files  two  petitions,  setting  forth  the  same  debts,  and  the  first  one  is 
still  pending,  proceedings  under  the  second  one  will  be  stayed. 

In  December,  1868,  the  bankrupt  filed  his  petition, 
and  was  adjudged  a  bankrupt,  and  an  assignee  was  ap- 
pointed. That  proceeding  being  still  pending,  the  bank- 
rupt filed  another  petition,  in  December,  1870,  setting 
forth  the  same  debts,  which  was  referred  to  a  different 
Begister.  At  the  first  meeting  of  creditors,  a  creditor 
appeared  and  objected  to  any  action  during  the  penden- 
cy of  the  previous  proceedings.    The  Begister  was  of 
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the  opiDion  that  theobjection  was  well  taken,  and  certi- 
fied the  question  to  the  Court. 

Blatghfobd,  J.  The  Eegister  is  correct  in  his  view. 
The  clerk  will  enter  an  order  staying  further  proceed- 
ings in  this  matter  until  the  further  order  of  the  Oourt. 
If  any  good  reason  exists  for  going  on  with  the  proceed- 
ings in  this  matter,  it  may  be  shown  to  the  Court. 


JANUARY,  1871. 

US  THE    MATTER  OF   SAMUEL  HANNA,   A 

BANKEUPT. 

Mortgage. — Special  Custodian. 

Where,  in  a  bankruptcy  proceeding,  an  injunction  was  iasned  staying  the  proceed- 
ings in  a  foreclosure  snlt  brought  to  foreclose  a  mortgage  given  by  the  bank- 
rupt on  certain  real  estate,  and  the  mortgagees  applied  to  the  Court,  on  petition, 
to  set  aside  the  stay,  in  order  that  the  property  might  be  sold  under  the  decree- 
in  the  foreclosure  suit : 

Beld,  That  the  Register  in  charge  would  be  appointed  special  custodian  of  the 
property,  to  sell  the  same,  and  receive  the  proceeds  subject  to  the  order  of  the 
Court,  the  deed  to  be  given  by  the  Register  to  cbnvey  the  title  free  from  the 
lien  of  the  mortgage. 

In  this  case,  which  was  a  proceeding  in  involuntary 
bankruptcy,  an  injunction  had  been  issued  staying  the 
proceedings  in  a  foreclosure  suit  brought  by  the  firm  of 
A.  T.  Stewart  &  Co.,  to  foreclose  a  mortgage  upon  real 
estate  given  by  the  bankrupt.  A  decree  had  been  made 
in  the  foreclosure  suit,  and  the  property  was  advertised 
for  sale  when  the  injunction  was  issued.  The  mortgagees 
applied  to  the  Court,  on  petition,  setting  up  that  the  mort- 
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gage  was  given  bona  fide^  and  that  they  proposed  to  main- 
.  tain  the  validity  thereof  as  against  any  assignee,  alleging, 
also,  that  the  property  woald  be  deteriorated  greatly  in 
value,  unless  the  property  was  speedily  sold,  and  pray- 
ing that  the  injunction  might  be  set  aside,  so  as  to  allow 
them  to  proceed  with  the  sale. 

F.  N.  Bangsj  for  A.  T.  Stewart  &  Co. 

M.  A.  KursTieedtf  for  the  petitioning  creditors. 

Blatghfohd,  J.  An  order  will  be  entered  appoint- 
ing the  Begister  in  charge  of  this  case  to  be  special 
custodian  of  the  property  advertised  for  sale  under  the 
mortgage  to  A.  T.  Stewart  &  Go.,  and  directing  him  to 
sell  the  same  under  General  Orders  19  and  21,  and  Bule 
11  of  this  Oourt,  with  such  other  advertisement  of  sale 
as  shall  seem  to  him  proper,  and  to  receive  the  proceeds 
of  such  sale  and  pay  them  into  this  Court,  they  then  to 
be  deposited  in  the  United  States  Trust  Company,  on 
interest,  to  the  credit  of  these  proceedings,  as  a  separate 
fund,  subject  to  the  further  order  of  this  Oourt.  The  deed 
to  be  given  by  the.  Begister  to  the  purchaser  will  convey 
a  title  under  the  order  of  this  Oourt,  free  from  the  lien 
of  the  mortgage  of  September  30th,  1869,  in  pursuance 
of  the  provisions  of  section  20  of  the  Act,  and  the  sale 
will  be  made  free  from  such  lien.  The  order  will  recite 
the  application  by  A.  T.  Stewart  &  Co.,  and  will  direct 
that  the  lien  of  the  mortgage  be  transferred  from  the 
property  to  be  sold  to  its  said  proceeds.  If  it  shall  be 
thought  desirable,  in  order  to  obtain  a  better  price  for 
the  property,  the  injunction  may  be  so  far  modified  that 
the  sale  may  take  place  also  under  the  judgment,  and  the 
r6feree  may  unite  in  the  deed.  An  order  will  be  settled, 
on  notice,  to  carry  out  these  provisions. 
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(Eastern  gislritt  of  |icfo  gnrk. 

JANUARY,  ISTl. 

THE  UNITED   STATES  vs.  FOETY-EIGHT  HUN- 
DEED  GALLONS  OF  SPIEITS. 

Internal  Revenxjb  Forfeiture. —  Pleadin(}. —  Construction  of 
Statute. — ^Eyidence.— Personal  Property. 

The  96th  section  of  the  lotemal  Revenue  Act  of  July  20th,  1868,  (15  Stai.  at 
Large,  164,)  is  to  he  construed  to  mean,  that  where  the  Statute  has  attached  no 
punishment  to  the  doing  or  omitting  of  acts  required  or  forhidden,  such  act  or 
omission,  when  knowingly  or  wilfully  committed,  shall  he  punished  hy  the  in- 
fliction of  the  penalty  and  forfeiture  provided  hy  that  section. 

Proof  that  tuhs  were  so  placed  in  a  distillery  that  they  could  he  used  contrary  to 
the  Internal  Revenue  Acts,  is  not  sufficient  to  warrant  the  Court  in  finding  that 
they  have  heen  so  used. 

Where,  in  accordance  with  the  practice  in  this  District,  in  forfeiture  cases,  an  in- 
formation had  heen  filed  containing  numerous  counts,  and  the  District  Attorney 
had  before  the  trial  filed  a  specification  of  the  counts  on  which  he  intended  to 
rely,  but  on  the  trial  evidende  was  offered  which  it  was  claimed  established  an 
offence  not  embraced  in  the  specification. 

Held,  That  the  omission  to  include  it  in  the  specification  was  fatal. 

Distilled  spirits  found  on  the  premiers  on  which  the  business  of  distilling  is  car- 
ried on,  being  the  product  of  such  business,  are  not  "personal  property  used  in 
the  business''  within  the  meaning  of  the  19th  section  of  the  Act  of  July  20, 1868. 
(16  Siai.  at  Large,  188.) 

BEiifEDiGT,  J.  This  is  a  proceeding  in  rem^  to  forfeit 
•certain  distilled  spirits  belonging  to  Mathew  Brady,  and 
seized  at  his  distillery.  The  cause  has  been  tried  before 
the  Court,  without  a  jury,  by  consent. 

The  distillery  used  by  the  claimant,  it  appears,  was 
formerly  a  grain  distillery,  but  was  surveyed  and  ac- 
cepted, to  be  used  by  Brady  as  a  molasses  distillery. 
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When  used  as  a  grain  distillery,  it  had  a  mixing  tub, 
placed  above  the  mash  tnb,  known  as  tub  M  in  these 
proceedings,  which  was  connected  with  the  mash  taba 
by  pipes.  When  the  place  was  surveyed  and  accepted 
as  a  molasses  distillery,  this  tub  M,  which,  from  its 
character,  and  location,  could  be  used  as  a  fermenting^ 
tub,  was  permitted  to  remain  as  it  was,  but  was  not 
described  as  a  fermenting  tub  in  any  plan  or  description. 
There  was  also  in  the  yard  a  cistern  or  receptacle, 
which  could  be  used  as  a  mixing  tub  for  molasses,  and 
which  was  connected  by  hose  with  tub  M. 

There  was  also  in  the  cistern  room  a  hole  in  the  wall, 
through  which  hose  could  pass  out  of  the  spirit  cistern, 
and  also  a  sort  of  man  hole  in  the  roof,  through  which  in- 
gress could  be  had  to  attach  the  hose.  The  distillery  was, 
therefore,  so  arranged,  that,  by  using  the  cistern  in  the 
yard  as  a  mixing  tub,  and  the  tub  M  as  a  fermenting 
tub,  the  capacity  of  the  distillery  would  be  increased 
beyond  the  capacity  shown  on  the  plan ;  while  any  in- 
creased production  could  be  removed  from  the  cistern 
by  the  hose.  Moreover,  the  distillery  was  permitted  U> 
run^for  some  time  without  any  night  watchman,  and  the 
day  watchman  never  informed  himself  of  the  condition 
of  the  cistern  room.  These  facts  have  been  proved,  as- 
tending  to  show  that  the  specific  acts  and  omissions 
charged  against  the  distiller  were  accompanied  with  the 
intent  to  defraud,  and  to  conceal  from  the  revenue  ofil- 
cers  facts  required  to  be  stated  in  his  books.  They  are 
material  only  for  that  purpose,  and  do  not  of  themselves 
work  a  forfeiture  of  the  property  in  question,  under  any 
of  the  courts  in  this  information.  But  there  are  other 
facts  shown,  and  others  offered  to  be  shown,  which,  it  is 
claimed,  do  work  the  forfeiture  of  the  spirits  proceeded 
against.  In  considering  these  proofs,  it  will  be  convenient 
first  to  determine  the  construction  to  be  put^  by  this 
Oourt,  upon  section  96  of  the  Act  of  1868,  upon  which 
section  many  of  the  present  charges  depend. 
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G^ie  ground  taken  on  the  part  of  the  Government  is, 
that  section  96  is  to  be  construed  as  if  it  read  thus :  ^'  If 
no  other  penalty  or  punishment  is  imposed,  there  shall 
be  a  penalty  of  $1,000 ;  and  the  offender,  if  a  distiller, 
shall  forfeit  all  spirits  owned  by  him,  whether  punishable 
otherwise  or  not."  But  I  am  unable  so  to  read  the  law* 
As  I  view  this  section,  it  manifests  an  intent  to  cover, 
by  a  general  provision,  those  instances  in  the  statute 
where  acts  have  been  enjoined  or  forbidden,  but  no 
punishment  attached.  I  do  not  find  in  the  section  any 
words  indicating  an  intent  to  cumulate  or  to  increase 
punishments ;  and  in  the  absence  of  such  words,  I  am 
of  the  opinion,  that  the  section  must  be  held  to  mean,^ 
what  it  appears  to  me  to  say,  that,  in  cases  where  the 
statute  has  attached  no  punishment  to  the  doing  or 
omitting  of  acts  required,  or  forbidden,  such  act  or 
omission,  when  knowingly  or  willfully  committed,  shall 
be  punished  by  the  infliction  of  the  penalty  and  forfeit- 
ure provided  by  this  section.  I  am  aware  that  different 
constructions  have  been  given  to  the  section,  but,  to  my 
mind,  the  more  weighty  reasons  are  in  favor  of  the  con- 
struction I  have  here  adopted.  (U.  S.  v.  A  Quantity  of 
Distilled  Spirits,  Blatchford,  J.,  11  Int.  B.  Bee.,  3 ;  IT.  S* 
V.  One  Bectifying  Establishment,  Hill,  J.,  11  Int.  Bev. 
Bee.,  45;  U.  S.  v.  133  Oasks  Spirits,  Hoffman,  J.,  11  Int. 
Bev.  Bee.,  191 ;  U.  S.  v.  95  Bbls.  Spirits,  SeweU,  J.,  11 
Int.  Bev.  Bee.,  123.)  This  view  of  the  effect  of  section  96 
removes  from  consideration  a  large  portion  of  the  present 
information,  and  limits  the  inquiry,  as  regards  the  charges 
made  under  this  section,  to  those  unlawful  acts  and 
omissions  for  which  no  punishment  is  provided  by  any 
other  section  of  the  act. 

Of  this  class  is  the  charge  that  the  distiller  omitted  to 
furnish  to  the  assessor  an  accurate  plan  or  description  of 
the  distillery,  showing  the  number  and  contents  of  every 
mash  tub  and  fermenting  tub,  as  required  by  section  9  of 
the  Act  of  July  20,  1868.    And  also  the  charge  that» 
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contrary  to  the  same  section,  there  was  an  alteration 
made  in  the  distillery^  which  was  not  disclosed  by  any 
supplemental  plan. 

These  charges  the  Government  claim  to  have  sup- 
ported by  the  evidence  as  to  the  character,  locality,  and 
use  of  the  tub  M,  which,  it  is  conceded,  was  never 
designated  on  any  plan  as  a  fermenting  tub. 

I  have  carefully  considered  this  evidence,  and,  al- 
though I  think  it  clear  that  tub  M  could  be  used  as  a 
fermenting  tub,  I  do  not  find  it  proved  that  it  was,  in 
fact,  ever  so  used.  There  may  be  ground  for  suspicion 
that  it  was  at  times  so  used,  but  I  cannot  condemn  prop- 
erty upon  suspicion.  This  portion  of  the  information 
must,  therefore,  fail  for  want  of  proof. 

Again,  it  is  claimed  that  this  property  must  be  for- 
feited, because  it  appears  that  the  fermenting  tubs  were 
not  emptied  at  the  expiration  of  forty-eight  hours  after 
they  were  filled,  that  being  the  fermenting  period  of  this 
distillery,  as  required  by  section  19  of  the  Act  of  1868. 
What  should  be  the  true  constmction  of  this  portion  of 
section  19  is  not  clear.  It  would  not  be  unreasonable  to 
hold  that  the  words,  ^'  Every  tub  shall  be  emptied  at  the 
end  of  the  fermenting  period,"  should  be  taken  in  con- 
nection with  the  words,  "emptied  of  ripe  mash  or  beer," 
used  in  the  first  part  of  the  paragraph,  and  the  provision 
construed  to  mean  that  mash  or  beer,  when  fermented 
according  to  the  distiller's  notice,  shall  be  emptied  at 
the  end  of  the  fermenting  period,  if  ripe.  Such  a  con- 
struction would  probably  dispose  of  the  charge  under 
consideration,  in  the  present  position  of  the  evidence. 
But  any  construction  of  this  provision  of  the  statute  is 
rendered  unnecessary  in  this  case,  inasmuch  as  an  exam- 
ination of  the  information  discloses  the  fact  that  it  con- 
tains no  averment  which  will  support  the  charge  in 
question. 

The  practice  in  this  District,  in  cases  of  proceedings 
in  rem  to  enforce  forfeitures  arising  under  the  revenue 
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laws,  has  been,  in  the  first  instance,  to  permit  an  in- 
formation to  be  filed  containing  numerous  counts  for 
violations  of  various  statutes,  charged,  for  the  most 
part,  in  the  words  of  the  statute,  but  to  require  the  dis- 
trict attorney,  before  the  trial,  to  file  a  specification  of 
the  counts  on  which  he  intends  to  rely,  accompanied, 
when  necessary,  with  a  description  of  the  offences  in- 
tended to  be  proved,  sufficient  to  inform  the  claimant  of 
the  particular  charge  which  he  will  be  called  on  to  meet. 
This  practice,  which  is  analogous  to  the  practice  in  cer- 
tain classes  of  criminal  prosecutions,  has  proved  con- 
venient and  conducive  to  justice,  and  it  has  been  followed 
in  the  present  case. 

The  specification  in  this  case  designates  the  15th 
count  in  the  information  as  one  of  those  relied  on,  and 
that  under  it  the  charge  in  question  will  be  sought  to  be 
maintained. 

Now  the  15th  count  omits  to  charge  any  violation  of 
that  part  of  section  19th  which  requires  the  tubs  to  be 
emptied  at  the  end  of  the  fermenting  period,  and  to 
remain  empty  for  the  space  of  24  hours.  JThe  omission 
in  this  count  of  any  allusion  to  any  violation  of  that 
portion  of  the  section  on  which  the  count  is  framed,  is 
fatal.  I  therefore  dispense  with  any  consideration  of 
the  evidence  which  is  claimed  to  show  any  omission  to 
empty  the  fermenting  tubs  at  the  end  of  the  fermenting 
period,  or  to  allow  them  to  remain  empty  for  a  period  of 

■ 

24  hours. 

Again,  it  is  contended  that  the  property  is  forfeited 
by  virtue  of  the  portion  of  section  19  of  the  Act  of  1868, 
which  declares  that  if  any  false  entry  be  made,  or  any 
entry  omitted  from  the  distiller's  book,  with  intent  to 
defraud,  or  to  conceal  from  the  revenue  officers  any  fact 
or  particular,  required  to  be  stated  and  entered  in  the 
book,  the  distillery,  distilling  apparatus,  and  the  lot  or 
tract  of  land  on  which  it  stands,  and  all  personal  prop- 
erty of  every  kind  or  description  on  said  premises  used 
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in  the  business  there  carried  on,  shall  be  forfeited  to  the 
United  States ;  and  it  is  insisted  t)iat  the  property  in 
question,  being  distilled  spirits  seized  on  the  premises 
belong  to  the  distiller,  are  covered  by  the  words  "  per- 
sonal property  on  the  premises."  But  these  words  are 
qualified  by  the  subsequent  words,  ''used  in  the  busi- 
ness," and  I  do  not  consider  that  distilled  spirits  in  casks, 
or  in  the  cisterns  of  a  distillery  which  has  prodaced 
them,  can  be  held  to  be  personal  property  used  in  the 
business  there  carried  on.  These  are  the  prodacts  of 
the  business,  and  would  naturally  have  been  designated 
specifically,  if  intended  to  be  within  the  provisions  of 
the  Act. 

I  have  thus  disposed  of  all  the  counts  in  this  informa- 
tion, upon  which  the  Government  has  relied,  and  the 
result  is  that  the  information  must  be  dismissed,  and 
the  property  discharged. 

A  certificate  of  probable  cause  for  the  seizure  most 
be  given. 


JANUARY,  1871. 
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Illegal  Asbbsbmsnt. — Capacitt  of  a  Distillbrt. 

Where  the  producing  capacity  of  a  distillery  had  been  determined  by  a  sarrey,  in 
accordance  with  sec.  10  of  the  Act  of  July  20th,  1868  (16  Siat*,  <U  Large,  129% 
and  the  assessor  subsequently,  without  any  new  surrey  being  held,  detemuDed 
that  the  producing  capacity  was  greater,  and  assessed  the  distillery  aecord- 
ingly,  and  a  suit  was  brought  on  the  distiller's  bond  to  reooyer  the  excess  of  the 
assessment  aboye  that  which  would  haye  been  otherwise  assessed: 

Beld,  That  the  assessment  was  yoid,  and  the  excess  could  not  be  reooyered. 
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Under  that  section,  when  the  capacity  of  a  distillery,  as  determined  from  the 
original  survey,  is  sought  to  be  changed  by  the  Gh)yemment,  it  can  only  be 
done  by  a  new  surrey,  directed  by  the  Commissioner  of  Internal  Revenue. 

Bbnbdiot,  J.  This  action  is  brought  upon  a  distiller's 
bond  to  recover  the  sum  of  $9,032  35,  being  the  alleged 
balance  of  taxes  on  the  distilled  spirits  manufactured  by 
the  defendant  King,  in  the  months  of  November  and 
December,  1869,  claimed  to  be  still  due  and  unpaid. 

The  assessment  lists  show  that  the  taxes  assessed 
against  this  distiller,  for  the  period  in  question,  amounted 
to  $21,420  34,  of  which  the  balance  now  claimed,  $9,032  35, 
remains  unpaid,  and  the  case  turns  solely  upon  the  valid- 
ity of  the  assessment  made  by  the  assessor.  This  assess- 
ment was  arrived  at  by  computing  the  quantity  of  spirits 
produced  at  80  per  cent,  of  the  producing  capacity  of  the 
distillery,  as  estimated  by  the  assessor  upon  a  ferment- 
ing period  of  48  hours,  instead  of  a  fermenting  period  of 
72  hours,  which  last  period  was  the  period  fixed  in  the 
distiller's  notice,  and  was  also  the  period  according  to 
which  the  producing  capacity  of  the  distillery  was  origi- 
nally estimated  and  determined  by  survey,  in  accordance 
with  the  provisions  of  section  10  of  the  Act  of  1868.  (15 
8iat.  at  La/rge^  159.) 

No  other  survey  of  the  distillery  was  ever  made  in 
the  manner  required  by  section  10;  but  the  assessor, 
without  any  new  survey,  thereafter  determined  the  fer- 
menting period  to  be  48  hours,  and  assessed  the  taxes 
claimed  accordingly,  without  reference  to  the  existing 
survey,  and  without  reference  to  the  actual  amounts  of 
spirits  produced.  Upon  these  facts,  several  questions 
have  been  raised,  of  which  it  is  necessary  to  consider  but 
a  single  one.  It  is  contended  by  the  defendants  that  the 
assessment  is  illegal,  for  the  reason  that,  according  to 
section  10,  when  the  capacity  of  a  distillery,  as  deter- 
mined from  the  original  survey,  is  sought  to  be  changed 
by  the  Government,  it  can  only  be  done  by  a  direction 
from  the  Oommissioner  of  Internal  Bevenue  to  the  as- 
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sessor,  to  proceed  with  the  aid  of  some  competent  and 
skillful  person  to  be  designated  by  the  Gommissioner,  to 
make  a  new  survey  and  a  new  estimate  and  detemuna- 
tion  of  the  producing  capacity  of  the  distillery,  and  a 
new  report  ^hereof  to  the  Commissioner,  whereas  in  the 
present  case  the  assessor  acted  alone  in  changing  the. 
capacity  of  the  distillery,  without  the  aid  of  any  person 
designated  by  the  Commissioner,  and  without  making 
any  new  survey  or  report. 

This  point  appears  to  be  well  taken.  The  last  clause 
of  section  20  refers  to  the  survey  provided  for  in  section 
10,  as  the  estimate  and  determination  of  the  producing 
capacity  of  the  distillery,  and  basis  on  which  the  com- 
putation is  to  be  made  of  taxes  due.  And  section  10  ex- 
pressly provides  for  the  correction  or  revision  of  a  sur- 
vey, and  declares  that  it  is  to  be  made  in  like  manner 
with  the  original  survey. 

This  provision  I  consider  imperative  and  as  determin- 
ing the  method  and  the  only  method  by  which  the  pro- 
ducing capacity  of  a  distillery  can  be  changed  by  the 
Government.  The  intention  appears  to  be  to  confer 
upon  the  Commissioner  of  Internal  Bevenue,  the  power 
at  any  time  to  institute  proceedings  for  the  correction 
and  revision  of  the  survey  of  a  distillery,  and  to  limit 
the  power  of  the  assessor  in  such  case  to  the  making 
of  a  new  survey  and  report,  with  the  aid  of  some  com- 
petent and  skillful  person  designated  by  the  Commission- 
er. No  such  new  survey  was  here  made ;  but  the  assessor 
alone,  without  any  other  survey  or  report,  and  without 
reference  to  the  producing  capacity  of  the  distillery,  as 
estimated  and  determined  by  the  existing  survey  and 
report,  assessed  the  taxes  sued  for.  Section  20  does  not 
authorize  such  an  assessment. 

Nor  is  this  difficulty  cured  by  the  instructions  of 
the  Commissioner  of  Internal  Bevenue  put  in  evidence, 
among  other  reasons,  because  those  instructions,  when 
examined,  show  an  express  direction  to  have  a   new 
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survey  held   and  report  made,  as  prescribed  by  sect* 
10. 

The  mode  prescribed  by  law  for  the  correction  or 
revision  of  the  estimated  producing  capacity  of  the 
defendant's  distillery  not  having  been  followed,  the 
original  survey  and  report  furnished  the  only  legal 
basis  upon  which  the  tax  could  be  assessed,  and  that 
amount,  as  the  evidence  shows,  has  been  paid,  with  the 
exception  of  a  small  balance  of  $32  20.  For  that  amount, 
conceded  to  be  due,  the  Gk>vernment  is  entitled  to 
judgment.    The  rest  of  the  demand  must  be  disallowed* 
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Prsfxrxnce. — Fraudulent  Judomxnt. — Procuring  or  Suffxrino 
Propvrtt  to  be  Taebn  on  Legal  Process. 

Wliere  a  bankrupt  had  absconded  from  the  State,  and  four  suits  had  been  com- 
menced against  him  in  a  State  Courts  by  attachmcDt  of  his  property,  and  pub- 
lication of  the  summonses  had  commenced,  and  the  bankrupt  thereafter  met  one 
of  his  creditors  and  a  lawyer  who  had  been  and  then  waa  attorney  for  the 
bankrupt,  in  Canada,  at  Niagara  Falls,  and  the  bankrupt  accompanied  them  to 
the  American  side  of  the  river,  where  the  lawyer  served  upon  him  the  sum- 
monses and  complaints  in  the  four  suits,  on  which  service  judgments  were  there- 
after entered  up  and  executions  issued  and  levies  made,  and  then  proceedings 
in  bankruptcy  were  commenced,  and  an  assignee  appointed,  who,  after  demand- 
ing the  property  levied  on,  filed  a  bill  in  equity  to  set  aside  the  judgments: 

Seid,  That^  on  the  facts,  the  bankrupt  had  procured  the  property  to  be  seized  on 
the  executions  with  intent  to  give  a  preference  to  the  creditors,  and  that  the 
judgments  were  therefore  void  under  the  provisions  of  the  89th  section  of  the 
bankruptcy  Act. 
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An  act  which  directly  tende  to  defeat  the  pnrpoaee  and  policy  of  the  bankruptcy 
Act,  and  which  waa  done  in  contraventioD  of  and  with  the  intent  to  defeat  each 
purpoaea  and  policy,  ia,  for  that  reaaon,  fraiidalent.and  Toid. 

This  is  a  bill  in  eqnity,  filed  by  the  plaintiff,  as  as- 
signee in  bankruptcy  of  Daniel  Morse,  an  involuntary 
bankrupt,  to  set  aside  four  judgments  recovered  and 
docketed  against  the  bankrupt  on  the  21st  day  of  May, 
1868,  one  of  such  judgments  being  in  favor  of  the  de- 
fendant, Hiram  Gardner,  and  the  other  three  being 
severally  in  favor  of  said  Scoville,  Harwood  and  Stone, 
respectively.  The  defendant  Bansom  was  the  Sheriff 
of  Niagara  County,  who  had  levied  upon  the  real  and 
X>ersonal  property  of  the  bankrupt,  by  virtue  of  execu- 
tions issued  on  such  judgments,  on  the  said  21st  day  of 
May,  1868,  and  who  had  advertised  such  personal  prop- 
erty for  sale  on  the  27th  day  of  the  same  month. 

On  the  26th  day  of  the  same  month,  a  petition  in 
bankruptcy  was  filed  against  Daniel  Morse,  the  defend- 
ant in  such  judgments,  and  an  injunction  staying  the 
sale  so  advertised  was  granted  by  the  Bankruptcy 
Court.  The  plaintiff  was  subsequently  duly  appointed 
and  qualified  as  the  assignee  of  said  Morse,  and  then, 
after  demanding  possession  of  the  property  levied  on, 
filed  his  bill  in  this  suit.  The  defendants  having 
answered  the  bill,  and  the  plaintiff  having  replied  to 
such  answers,  it  was  referred  to  one  of  the  counsellors 
of  this  court  to  take  the  proofs  of  the  respective  parties, 
and  to  report  the  same,  with  his  conclusions  of  fact 
thereon. 

The  report  of  the  referee  states  in  substance,  among 
other  things,  that  the  petition  in  bankruptcy  against 
the  said  Daniel  Morse  was  filed  at  the  time  above 
stated,  and  that  an  adjudication  in  bankruptcy,  and 
such  other  proceedings  were  had  thereon  that  the 
plaintiff  was  duly  appointed  and  qualified  as  his  as- 
signee ;  that  thereupon  all  the  estate,  property,  &c.,  of 
the  bankrupt  was  duly  assigned  to  him  by  the  Begister 
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in  charge  of  the  case  ;  that  on  the  3d  day  of  April,  1868, 
Morse  committed  the  acts  of  bankruptcy  charged  in  the 
bill,  viz.,  that  he  did,  on  the  3d  of  April,  1868,  depart  out 
of  and  from  the  State  of  New  York,  of  which  he  then 
was  and,  for  many  years  preceding  that  date,  had  been 
an  inhabitant,  with  intent  to  defraud  his  creditors,  and 
did  on  the  same  day,  being  a  banker  in  the  city  of  Lock- 
port,  in  this  district,  fraudulently  stop  and  suspend,  and 
did  not  resume,  payment  of  his  commercial  paper  within 
a  period  of  fourteen  days;  that^'after  said  bankrupt  had  so 
departed  from  the  State,  and  on  the  said  3d  day  of  April 
the  defendants  Scoville  and  Gardner,  commenced  their 
suits  against  him ;  that,  on  the  6th  of  the  same  month, 
the  said  defendant  Harwood,  and  on  the  18th  of  the 
same  month  the  defendant  Stone,  commenced  their  suits 
against  Morse  ;  that  such  suits  were  commenced  against 
the  said  Morse  by  summonses  only,  delivered  to  the 
Sheriff  of  Niagara  county,  to  whom  attachments  in  the 
same  cases  were  also  delivered  ;  that  on  and  prior  to  the 
18th  of  the  same  month  the  publication  of  the  summons, 
as  required  by  the  New  York  code,  was  commenced  iu' 
each  of  said  cases  ;  that  the  Sheriff  attached  the  prop- 
erty of  Morse  under  said  attachments;  that  after  leaving 
the  State  of  .New  York,  on  the  3d  of  April,  said  Morse 
went  to  Detroit,  and  that,  prior  thereto,  Phineas  L.  Ely, 
an  attorney  and  counsellor  at  Lockport,  had  been,  in 
some  instances,  the  attorney  and  legal  adviser  of  said 
Morse ;  that,  prior  to  the  30th  day  of  April,  said  Ely  had 
bad  some  correspondence  with  said  Morse  about  appear*- 
ing  for  him  in  the  aforesaid  actions,  and  had  received 
from  said  Morse  copies  of  the  summonses  and  complaints 
in  said  actions,  with  a  letter  from  said  Morse,  stating 
that  the  Sheriff  claimed  to  have  attached  in  those  suits 
all  the  household  furniture  in  bis  house,  and  that  he  had 
two  infant  children,  and  directing  said  Ely  to  insist  upon 
his  exemption,  under  the  New  York  sta^tutes ;  that,  iu 
consequence  of  the  receipt  of  said  letter  and  papers,  said 
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Ely  appeared  in  said  actions  for  said  Morse,  for  the  poi^ 
pose  of  protecting  his  right  under  the  exemption  la^i^  ; 
that,  excepting  as  aforesaid,  the  said  Ely  had  no  anther-' 
ity  to  act  for  said  Morse  in  said  actions ;  that  some  time 
between  the  3d  and  30th  days  of  April,  1868,  said  Ely 
arranged  a  meeting  with  said  Morse,  to  take  plaee  on 
said  last  mentioned  day,  at  Elgin,  in  Canada ;  that  said 
meeting  was  to  be  held  for  the  purpose  of  enabling  said 
Morse  to  consult  with  said  Ely  and  Judge  Bowen,  of 
LockiK>rt,  with  reference  to  his  children  ;  that  said  Ely 
informed  the  attorneys  for  the  j^laintiffis  in  said  actions 
that  said  Morse  was  or  would  be  in  Elgin  as  aforessud, 
and  that  he  should  try  to  have  him  come  to  Lockport ; 
that  one  of  the  attorneys  for  said  Harwood  and  Stone 
thoreui>on,  and  on  the  29th  or  30th  day  of  April,  1868, 
gave  to  said  Ely  a  copy  of  the  summonses  and  com- 
plaints in  the  said  actions  of  Harwood  and  Stone,  to 
Nt^rvt^  \\\Hm  said  Morse ;  that  Elgin  is  situated  upon  the 
raniula  aide  of  the  Niagara  river,  at  the  point  where  the 
SuMpoUvsion  Bridge  crosses  said  river ;   that  said  Hiram 
(hmluor  was  one  of  the  attorneys  of  said  Scoville  in  his 
MuUl  at'tion  ;  that  said  Gardner  informed  said  Ely  that 
ho  would  like  to  see  the  said  Morse,  and  would  go  with 
him  for  that  purpose ;  that  on  the  30th  day  of  April, 
IStkH,  siiid  Ely  and  said  Gardner  went  to  Elgin,  and  that 
while  thor^  siiid  Gardner  handed  to  said  Ely  a  copy  of 
the  summonses  and  complaints  in  the  said  actions  of 
Gartlner  and  Scoville,  for  the  purpose  of  having  them 
serve<l  on  said  Morse  ;  that,  having  finished  their  busi- 
ness at  Elgin,  the  said  Morse,  Ely  and  Gardner  left  the 
hotel  at  Elgin,  and  walked  across  the  bridge  nearly  as 
far  as  the  American  side  of  the  Niagara  river— the  said 
Ely  and  Gardner  being  on  their  way  home,  and  the  said 
Morse  accompanying  them,  at  the  request  of  the  said 
Ely,  for  the  sake  of  their  society  ;  that  after  reaching  a 
point  within  the  county  of  Niagara,  said  Ely  served 
upon  said  Morse  a  copy  of  the  summons  and  complaint 
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in  each  of  the  aforesaid  actioDS  of  Gardner,  Harwood, 
Scoville  and  Stone  against  said  Morse,  and  left  the  same 
with  him  ;  that  up  to  that  time  the  said  Morse  had  had 
no  notice  of  any  of  the  aforesaid  conversations  had  be- 
tween the  said  Ely  and  the  attorneys  for  the  plaintiffs  in 
said  actions,  or  that  it  was  the  intention  of  said  Ely  to 
serve  said  papers  npon  him,  and  that  he  did  not  procure 
the  service  of  said  copies  of  said  summonses  and  com- 
plaiirts  to  be  made  upon  him  ;  that  the  judgments 
entered  in  said  actions  were  entered  upon  proof  of  the 
personal  service  of  the  summonses  and  complaints  as 
aforesaid,  and  not  by  virtue  of  the  publication  of  the 
summonses  therein  ;  that  executions  upon  such  Judg- 
ments in  favor  of  Scoville  and  Gardner  were  delivered  to 
the  Sheriff  on  said  21st  day  of  May,  1868,  at  10.30  A.  m., 
and  in  Harwood's  and  Stone's  cases  ten  minutes  later ; 
that  the  real  and  personal  property  described  in  the  bill 
of  complaint  constituted  all  the  property  of  said  Morse 
at  the  times  aforesaid,  and  that  he  was  indebted  to  other 
I)er8ons  besides  the  plaintiffs  in  the  said  judgments  and 
executions,  in  the  sum  of  about  twenty  thousand  dollars; 
that  at  the  time  of  the  personal  service  of  said  sum- 
monses and  copies  of  complaints,  and  at  the  time  of  the 
seizure  of  said  property  upon  said  executions,  the  plaint- 
iffs in  said  suits  knew,  or  had  reasonable  cause  to  be- 
lieve, that  said  Daniel  Morse  was  then  insolvent,  and 
had  committed  the  acts  of  bankruptcy  alleged  in  the 
complaint ;  that  such  judgments  were  recovered  upon 
Ixma  fide  debts  due  from  said  Morse  to  said  judgment 
creditors  respectively;  that  the  summonses  in  said 
actions  of  Gardner  and  Scoville  were  mailed  to  said 
Morse,  at  Detroit,  on  or  about  the  18th  day  of  April, 
1868  ;  that  the  summons  and  copy  of  complaint  in  favor 
of  Harwood  was  so  mailed  to  him  on  or  about  the  10th 
day  of  April,  1868,  and  those  in  favor  of  Stone  on  or 
about  the  21st  day  of  April,  1868,  and  that  there  was,  at 
the  time  aforesaid,  and  ever  since  has  been,  a  regular 
communication  by  mail  from  Lockport  to  Detroit. 
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The  referee  also  found,  as  conclusions  of  fact,  from 
the  facts  before  stated  in  his  report  (the  most  material 
of  which  are  above  stated),  that  the  said  Daniel  Morse 
did  not  procure  the  service  of  the  summonses  and  com- 
I)laints  which  was  made  on  the  30th  of  April,  1868,  as 
aforesaid,  with  a  view  to  give  a  preference  to  any  of  his 
creditors  over  his  other  creditors,  or  with  the  intent  to 
procure  his  property  to  be  seized,  in  violation  or  in  fraud 
of  the  provisions  of  the  bankruptcy  Act,  but  that*  such 
service  was  made  without  any  procurement  of  the  said 
Morse.  He  further  found,  as  conclusions  of  fact,  that  at 
the  time  of  the  service  of  the  summonses  and  complaints 
on  said  30th  day  of  April,  1868,  as  aforesaid,  the  said 
Gardner,  Scoville,  Harwood  and  Stone  knew,  or  had 
reasonable  cause  to  believe,  that  said  Morse  was  insolv- 
ent, and  that  said  service  was  made,  and  said  suits 
were  conducted,  and  the  subsequent  proceedings  therein 
had,  with  the  intent,  on  the  part  of  said  Gardner,  Sco- 
"ville,  Harwood  and  Stone  to  obtain  the  payment  of 
their  debts  in  preference  to  the  other  creditors  of  said 
Morse,  and  that  the  said  Morse  did  permit  and  suffer 
his  property  to  be  seized  on  the  attachments  and  execu- 
tions aforesaid,  and  a  part  thereof  to  be  sold,  but  that 
.such  seizure  and  sale  were  not  made  by  his  procurement, 
and  were  made  without  any  intent  on  his  part  to  defeat 
or  delay  the  operation  of  the  bankruptcy  Act,  or  to  pre- 
vent a  distribution  of  his  assets,  as  provided  in  said  act. 

To  this  report  of  the  referee  the  plaintiif  filed  twelve 
exceptions,  the  most  important  of  which  relate  to  and 
oppose  the  findings,  in  substance,  that  the  bankrupt  did 
Dot  procure  the  service  of  the  summonses  and  com- 
plaints aforesaid,  and  did  not  procure  his  property  to  be 
taken  on  said  executions,  with  intent  to  give  a  pref- 
erence to  the  plaintiffs  in  such  judgments,  or  to  defeat 
the  operation  of  the  bankruptcy  Act. 

Ou  the  hearing  before  the  referee,  Phineas  L.  Ely, 
before  mentioned,  was  cross-examined  as  a  witness  for 
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the  plaintiff,  and  cross-examined  in  behalf  of  the  de- 
fendants. He  stated,  among  other  things,  that  he  had 
been  in  some  instances  the  legal  adviser  of  the  bankrupt, 
and  had,  he  thought,  bronght  a  suit  for  him  within  three 
months  before  the  3d  of  April,  1868 ;  that  he  did  not 
remember  any  consultation  with  him  in  regard  to  his 
matters  within  the  three  months,  except  the  commence- 
ment of  such  suit,  until  on  or  about  the  3d  day  of  April, 
1868,  and  he  thought  the  day  previous,  when  he  had  a 
consultation  with  him  as  his  attorney  and  counsel ;  that 
he  was  afterwards  informed  by  Morse  himself,  that  l)e 
would  be  at  Elgin  on  the  30th  day  of-  April,  1868 ;  that 
between  the  3d  and  30th  of  said  month  he  knew  that  the 
actions  of  Gardner,  Scoville,  Harwood  and  Stone  were 
commenced  ;  that  he  communicated  the  fact  that  Morse 
was  at  Elgin  to  the  attorneys  for  the  plaintiffs  in  such 
actions  on  the  29th  or  the  morning  of  the  30th  of  April ; 
that  he  met  Judge  Holmes,  one  of  the  attorneys  of 
Harwood  and  of  Stone,  and  said  to  him  that  **  Dr.  Morse 
was  at  the  bridge  in  Canada,  that  he  (Ely)  was  going 
over  to  see  Morse,  and  that  if  he  desired  to  communicate 
with  him  he  would  take  over  any  communication  ;  that 
Holmes  asked  if  he  would  take  some  papers  and  serve 
on  Dr.  Morse ;  that  although  he  did  not  know  that  he 
replied.  Holmes  or  his  partner  afterwards  handed  him 
the  summonses  and  complaints  in  these  actions  of  Har- 
wood and  Stone,  and  that  he  took  them ;  that  upon  the 
29th  or  30th,  he  had  an  interview  with  Judge  Gardner, 
(the  plaintiff  in  one  of  said  actions,  and  the  attorney  for 
said  Scoville),  in  said  Gardner's  office ;  that  he  could  not 
&ay  how  the  conversation  commenced,  or  whether  Judge 
Gardner  asked  him  where  Morse  was,  or  whether  he 
(Ely)  opened  the  conversation  by  telling  him ;  that 
Gardner  desired  to  see  Dr.  Morse,  and  said  he  would  go 
with  said  Ely  to  the  bridge,  and  did  go  ;  that  either  at 
Judge  Garner's  office,  or  on  their  way  to  the  bridge, 
Gardner  handed  him  the  papers  in  the  cases  of  Gardner 
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and  Scoville,  and  requested  him  to  serve  them ;  that 
when  he  went  to  Elgin,  he  and  Gardner  went  to  a  public 
house  and  found  Dr.  Morse  there ;  that  he  thought  they 
did  not  have  an  interview  together,  and  were  only  in  the 
room  together,  momentarily,  when  they  first  met  there  ; 
that  Gardner  and  Morse  then  had  an  interview  at  which 
he  (Ely)  was  not  present ;  that  he  then  went  into  the 
room  where  they  were,  and  all  remained  in  the  room 
until  he  and  Judge  Gardner  left ;  that  they  were  there 
from  a  half  to  three  quarters  of  an  hour ;  that  Dr. 
Morse  left  the  hotel  in  company  with  Judge  Gardner 
and  himself,  and  continued  with  them  until  nearly  across 
the  bridge ;  that  when  they  got  near  the  gate  at  this 
end  of  the  bridge,  he  served  the  summonses  and  copied 
of  complaint  in  all  the  four  actions  upon  Morse,  and 
then  he  and  Gardner  came  home  by  the  cars ;  that  he 
could  not  say  whether  he  appeared  in  any  of  the  actions 
for  Morse,  but  his  impressions  were  that  he  did  not ; 
that  he  went  voluntarily  to  Gardner  and  to  Fitts  (one  of 
the  attorneys  of  Harwood  and  of  Stone,  and  the  partner 
of  Judge  Holmes),  and  offered  to  serve  the  summonses 
and  complaints. 

On  his  examination  in  behalf  of  the  defendants  he  tes- 
tified among  other  things  that  he  learned  in  the  first  in- 
stance that  Morse  was  to  be  at  Elgin  by  telegram  ;  that 
he  never  had  any  correspondence  5r  conversation  with 
Morse,  or  intimation  from  him  that  he  was  coining  to 
Elgin  for  the  purpose  of  being  served  in  these  suits,  and 
never  had  any  conversation  with  him  about  coming  there 
or  into  the  State  for  the  purpose  of  being  served  with 
process ;  that  Morse  had  not  to  his  knowledge  any  knowl- 
edge or  intimation  that  he  was  going  to  serve  any 
papers  upon  him,  or  that  he  was  about  to  ^ve  a  pref- 
eren<ie  to  these  creditors  through  any  act  of  his;  and 
that  he  did  not  act  in  the  matter  of  serving  these  papers 
in  pursuance  of  any  understanding  with  him,  or  instruc- 
tions from  him. 
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On  his  re-direct  examination  be  stated  that  he  found 
original  notices  of  his  appearance  in  behalf  of  Morse  in 
each  of  the  four  suits,  and  did  not  doubt  that  copies 
were  served  on  the  plaintiff's  attorneys  respectively  on 
the  20th  of  May,  1868.  On  his  further  cross-examination 
for  the  defendants,  he  stated  that  he  thought  he  had  had 
some  correspondence  with  Morse  about  serving  notices 
of  appearance,  and  that  such  correspondence  was  before 
the  30th  of  April. 

Judge  Gardner's  testimony  in  respect  to  the  matter 
was  very  brief.  He  testified  on  his  examination  by  the 
plaintiff's  counsel,  that  he  handed  the  summonses  and 
complaints  in  the  Gardner  and  Scoville  cases  to  Mr.  Ely, 
in  the  room  in  the  hotel  at  Elgin;  that  Morse  was 
in  the  room,  but  he  could  not  say  that  it  attracted  his 
attention,  and  should  rather  think  it  did  not. 

On  behalf  of  the  defendants  he  testified  that  there 
was  no  conversation  about  the  papers,  in  which  Morse 
participated ;  that  in  all  his  interviews  with  Morse  no 
reference  was  made  to  these  debts,  papers,  or  suits,  by 
Morse,  or  by  Ely  or  himself  in  Morse's  hearing  to  his 
knowledge  or  belief. 

On  his  re-examination  on  behalf  of  the  plaintiff,  he 
testified  that  his  impression  was  that  he  made  some  re- 
mark to  Ely  when  he  handed  him  the  papers ;  that  soon 
after  that  something  was  said  about  his  walking  with  Mr. 
Ely,  and  that  they  talked  about  Morse's  financial  con- 
dition. 

The  examination  of  the  witnesses  in  the  case,  except 
Morse,  the  bankrupt,  was  ended  on  the  30th  of  Decem- 
ber, 1869,  and  on  the  19th  day  of  January,  1870,  Morse 
was  examined  de  hene  esse^  on  behalf  of  said  defendants, 
before  a  United  States  Oommissioner  in  Minnesota, 
without  notice  to  the  plaintiff,  and  of  course  without 
any  cross-examination  in  his  behalf.  He  then  and  there 
deposed  as  follows : 

'^My  name  is  Daniel  Morse.    I  am  about  fifty-five 
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years  of  age  ;  in  April,  1868,  I  lived  in  Detroit,  Michi- 
gan; I  went  from  Detroit  to  the  town  of  Elgin,   in 
Canada,  near  the  Suspension  Bridge,   on  business;  I 
went  to  see  Judge  Levi  F.  Bowen,  in  regard  to  becoming 
the  guardian  of  my  children.    I  went  of  my  own  act, 
and  without  communication  with  any  person  in  relation 
to  going  there.    I  had  an  interview  on  or  about  the  30th 
day  of  April,   1868,  with  Phineas  L.  Ely  and  Hiram 
Gardner,  at  Elgin,  and  I  also  saw  Judge  Bowen  there  in 
reference  to  the  guardianship  of  my  children.    I  think 
Ely  and  Gardner  came  there  in  the  evening.    It  was 
after  dark.    They  came  to  the  hotel  where  I  was  stop-^ 
ping.    I  saw  Ely  and  Gardner  when  they  first  came  to- 
gether,  i)erhaps  not  more  than  fifteen  minutes.    Mr. 
Ely  remarked,  I  suppose  you  want  to  have  a  little  con- 
versation with  Judge  Gardner  ?  I  told  him  I  did.    Ely 
left  the  room  and  was  gone,  I  should  think,  about  half 
an  hour,  perhaps  more.    We  sat  there  some  little  time 
after  that,  talking  on  general  matters  ;  no  business  sub- 
ject that  I  remember  of.     Mr.  Ely  remarked  to  the 
Judge,  it  was  time  for  them  to  go  or  they  would  lose  the 
train,  and  asked  me  to  walk  with  them ;  I  went  nearly 
across  the  bridge  with  them,  and,  as  T  stopped  to  bid 
them  good  night,  Mr.  Ely  took  out  certain  papers  which 
he  handed  to  me.    We  then  parted,  they  going  on  to  the 
shore,  and  I  returning  into  Oanada.    I  had  no  object  in 
going  on  the  bridge  with  them,  except  Ely  asked  me  to, 
and  to  be  with  them  as  long  as  I  could.    I  had  no  in- 
timation or  knowledge  that  any  papers  were  to  be  served 
upon  me  as  I  crossed  the  bridge.    I  did  not  know,  before 
I  examined  the  papers,  what  they  were,  or  in  what  suit. 
I  did  not  know  at  that  time,  nor  had  I  any  intimation 
that  I  was  about  to  give  preference  to  any  creditor  or 
creditors  by  any  act  of  mine.    I  was  never  asked  to 
come  into  the  State  of  New  York,  and  the  jurisdiction 
of  said  Court,  for  the  purpose  of  being  served  with  pro^ 
cess,  and  I  never  had  any  communication  with  or  from 
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said  Ely  or  any  of  the  plaintiffs,  their  agents,  or  at- 
torneys, or  any  other  person  or  persons  whatsoever,  on 
that  snbject.  No  reference  was  made  in  the  interview 
between  Ely  and  Gardner  and  myself  to  the  snbject  of 
these  suits." 

Hall,  J.,  (after  stating  the  case  as  above). — ^It  is 
obvious  that  the  efforts  of  the  parties  upon  the  hearing 
before  Utte  referee,  as  well  as  on  the  hearing  here,  were 
mainly,  if  not  wholly,  directed  to  the  single  purpose  of 
showing,  on  behalf  of  the  plaintiff,  that  the  case  was 
within  the  express  provisions  of  the  35th  section  of  the 
bankruptcy  Act,  and  the  judgments  and  executions  of 
the  defendants  therefore  void ;  and  on  behalf  of  the  de- 
fendants, that  the  case  did  not  fall  within  the  provisions 
of  that  section.  The  finding  of  the  referee  upon  the 
questions  of  fact  deemed  most  material  under  these  pro- 
visions, was  adverse  to  the  plaintiff ;  and  as  the  case  will 
be  first  considered  in  connection  with  such  provisions, 
the  evidence  bearing  upon  these  questions  will  first  be 
discussed. 

It  cannot  be  doubted  that  the  acts  of  Ely,  in  inform- 
ing the  attorneys  of  the  four  principal  defendants  in 
this  suit  that  Morse  would  be  at  Elgin,  and  offering  to 
take  and  taking  the  summonses  and  other  papers  to 
serve  upon  Morse,  and  afterwards  procuring  the  mo- 
mentary return  of  Morse  to  the  State  of  New  York  that 
he  might  serve  such  summonses  upon  him,  and  then 
serving  the  same,  were  intended  on  his  part,  as  well  as 
on  the  part  of  the  attorneys  who  furnished  him  the  pa- 
pers, to  give  to  these  four  defendants  who  had  attached 
the  property  of  Morse  a  right  to  enter  judgments, 
issue  executions,  and  seize  his  property  thereon,  in  such 
manner  as  would  secure  to  the  plaintiffs  in  such  execu- 
tions a  preference  over  the  other  creditors  of  Morse. 
Nor  can  it  be  doubted  that  if  in  so  doing  he  acted  with 
the  assent  and  approval  of  Morse,  so  that  his  acts  are  in 
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law  to  be  regarded  as  the  acts  of  Morse,  the  latter  must 
be  held  to  have  procwred  his  property  to  be  seized  on 
execution,  so  as  to  render  the  seizure  illegal  and  void, 
under  the  express  provisions  of  said  35th  section. 

In  this  view  of  the  case,  it  becomes  important  to 
consider  whether  Ely  was,  in  fact,  so  acting  with  the  as- 
sent and  approval  of  Morse,  or  was  guilty  of  treachery 
to  his  client,  in  thus  endeavoring  to  give  a  preference  to 
the  defendants  in  this  suit,  and  thus  defeat  the  operation 
and  effect  of  the  provisions  of  the  bankruptcy  Act. 

In  considering  this  question,  and  the  general  ques- 
tion whether  Morse  intended  to  aid  in  securing  such 
preference  to  the  defendants,  it  is  to  be  observed  that 
it  would  necessarily  be  the  policy  of  Morse  and  Ely,  as 
well  as  of  the  favored  creditors,  to  proceed  with  the 
utmost  caution,  and,  as  far  as  possible,  to  avoid  or  con- 
ceal every  act,  declaration  or  proceeding  which  would 
furnish  evidence  to  defeat  their  purpose.  Their  conver- 
sation and  correspondence,  and,  as  far  as  possible,  their 
acts,  would  be  regulated  by  this  policy  ;  and  therefore, 
in  respect  to  this  question,  their  acts,  their  omissions  to 
act,  and  their  silence,  are  more  significant  than  any  ex- 
press declaration  of  theirs,  and  must  necessarily  be  most 
relied  upon  in  determining  the  questions  of  Ely's  author- 
ity and  Morse's  intentions. 

The  proof  shows  that  Morse  was  a  banker,  and  as  he 
was  also  a  doctor,  he  was  doubtless  an  educated  and 
intelligent  person.  On  or  before  the  2d  of  April,  1868, 
he  reached  the  conclusion  that  his  hopeless  insolvency 
required  some  action  on  his  part,  although  it  does  not 
appear  that,  up  to  that  time,  his  creditors  had  taken,  or 
contemplated  taking,  any  proceedings  against  him.  Mr. 
Ely  had  before  been  sometimes  consulted  by  him  as  his 
legal  adviser,  and  had  lately,  or  at  least  within  three 
months,  been  employed  by  him  to  bring  a  suit  in  his 
favor.  On  the  2d  of  April,  and  in  view  of  his  insolvent 
condition,  Morse  again  sought  the  counsel  of  Ely  as  his 
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legal  adviser.  Their  consultation  was  privileged,  and 
what  then  occurred  between  them  could  not  be  given  in 
evidence.  The  condition  and  circumstances  of  Morse, 
as  shown  by  the  evidence,  would  naturally  lead  to  the 
obvious  conclusion  that  the  result  of  such  consultation 
would  be  a  determination  on  the  part  of  Morse  to  apply 
for  the  benefit  of  the  bankruptcy  Act,  and  secure  a  fair 
and  equal  distribution  of  all  his  property  among  all  his 
creditors ;  unless  he  desired  to  give  a  preference  to  some 
or  one  of  them  over  the  others.  If  he  desired  to  give 
such  preference,  Ely  could  inform  him  that  the  bankrupt- 
cy Act  would  invalidate  any  act  of  his  clearly  intended  to 
produce  that  result,  and  that  to  effect  that  object  some 
measure  must  be^  taken  by  the  creditors  in  which  he 
(Morse)  should  not  appear  to  co-operate.  What  occurred 
at  this  consultation  can  only  be  strongly  suspected ;  for 
it  is  evident  that  no  entirely  reliable  conclusion  in  re- 
gard to  it  can  be  based  upon  the  then  existing  circum- 
stances, and  the  subsequent  conduct  of  the  parties. 

On  the  very  next  day,  and  possibly  without  being 
influenced  by  anything  which  occurred  at  such  consulta- 
tion, Dr.  Morse  absconded  from  Lockport ;  and  before 
three  o'clock  in  the  afternoon  of  that  day,  the  suits  of 
Gardner  and  Scoville  were  commenced  against  him  by 
the  delivery  of  the  summonses  therein,  and  attachments 
against  his  property,  although  the  publication  of  said 
summonses  was  not  commenced  until  the  18th.  It  does 
not  appear  whether  Ely  or  Morse  had  or  had  not  com- 
municated to  these  parties,  or  their  attorneys,  the  fact 
of  the  intended  or  actual  departure  of  Morse  ;  but  they 
were  creditors  that  Morse  or  Ely,  or  both,  then  or  sub- 
sequently, intended  to  prefer,  and  care  was  subsequently 
taken  that  their  judgments  should  be  docketed,  and 
their  executions  issued,  a  few  minutes  in  advance  of 
those  of  Harwood  and  Stone,  although  the  services  on 
which  the  judgments  were  entered  were  all  made  at  the 
same  time.    Indeed,  this  matter  of  preference,  even  be- 
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tween  those  four  judgment  creditors,  seems  to  have  been 
carefully  regulated  and  gtmrded.  Gardner  was  the  fa- 
vorite ;  Scoville  came  next.  Stone  next,  and  Harwood 
the  last  of  all.  Oonseqnently,  Gardner's  judgment  was 
docketed  one  minute  before  that  of  ScoviUe,  so  as  to 
give  him  a  preference  as  against  Morse's  real  estate  ; 
that  of  Scoville  half  an  hour  before  that  of  Stone ;  and 
that  of  Stone  one  minute  before  that  of  Harwood ;  and 
the  executions  in  Gardner  and  Scoville's  cases  were  de- 
livered to  the  Sheriff  ten  minutes  before  the  executions 
in  the  cases  of  Stone  and  Harwood. 

The  levying  of  the  attachments  in  these  cases  did  not 
secure  the  desired  preferences  to  these  favored  creditors 
as  against  proceedings  in  bankruptcy  commenced  with- 
in four  months  after  such  levy,  although  it  was  only  by 
such  proceedings  that  the  lien  of  such  attachments  could 
be  dissolved,  and  their  object  defeated.  To  fully  secure  a 
preference,  a  levy  on  final  executions  on  judgments  ob- 
tained after  personal  service  upon  the  defendant,  or  his 
appearance  in  the  suits,  was  necessary ;  but  a  voluntary 
appearance,  without  such  previous  service,  would,  of  it- 
self, be  almost  certain  to  defeat  the  attempt  to  secure 
such  i)references.  This  was  doubtless 'well  known  to 
Ely  and  Morse,  as  well  as  to  Gardner,  and  the  attorneys 
of  Harwood  and  Stone.  Prior  to  the  30th  of  April,  Ely 
had  some  correspondence  with  Morse  about  appearing 
for  him  in  these  suits,  and  had  received  the  summonses 
which  had  been  sent  to  Morse  by  mail ;  but  this  corres- 
pondence being  privileged,  its  precise  contents  and 
exact  purpose  are  unknown.  But  it  is  apparent  that, 
for  some  reason,  Ely  decided  not  to  appear  in  the  suits, 
at  least  before  personal  service  of  the  summonses  upon 
Morse,  and  that  his  thoughts  had  been  turned  towards 
some  other  means  of  securing  a  preference  to  the  parties 
who  had  prosecuted  his  unfortunate  client.  When  this 
correspondence  commenced,  or  when  it  ended,  does  not 
appear  ;  but  before  the  30th  of  April,  and  probably  be- 
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fore  the  29th,  Ely  learned  by  a  telegram  from  Morse  him- 
selfy  that  the  latter  would  be  at  Elgin  on  the  30th,  although 
Morse  swears  that  he  went  there  of  his  own  act,  and  with* 
out  commnnicating  with  any  person  in  relation  to  his  go- 
ing there.    Ely  then  gave  notice  of  that  fact  to  the  at- 
torneys who  had  commenced  the  suits  against  Morse,  and 
he  procured  from  them,  for  the  purpose  of  such  service, 
the  summonses  which  he  subsequently  served.    Ely  then 
went  with  Gardner,  and  met  Morse  at  Elgin.    It  is  as- 
sumed that  he  went  there  to  consult  Morse  in  reference 
to  Judge  Bowen  becoming  guardian  for  Morse's  chil- 
dren ;  but  it  does  not  appear  that  he  had  any  such  con- 
sultation, or  why  it  was  necessary  or  desirable  that  he 
should  have  one.    Ely  left  Gardner  and  Morse  alone, 
almost  immediately  after  they  met  Morse ;  and  although 
Gardner  had,  within  the  same  month,  prosecuted  Morse, 
and  had  attached  his  property  in  two  suits  which  were 
yet  pending,  and  there  met  him  for  the  first  time  after 
such  suits  were  commenced,  it  appears  that  these  par- 
ties were  careful  not  to  speak  of  these  suits,  or  either 
of  them,  during  the  half  hour  they  were  together.    This 
silence  can  only  be  accounted  tor  by  the  supposition 
that  these  parties  understood  each  other,  and  deemed  it 
most  discreet,  in  view  of  their  common  object,  to  say 
nothing  upon  the  matters  apparently  most  likely  then  to 
be  the  subject  of  conversation  unless  there  was  some 
understanding  that  the  matter  was  in  the  hands  of  Ely, 
and  that  it  was  not  discreet  to  interfere  with  his  plans 
and  purposes. 

The  proof  in  reference  to  the  alleged  motive  of 
Morse  in  coming  momentarily  into  this  State ; — his 
yearning  after  the  society  of  his  Lockport  friends,  from 
whom  he  had  been  separated  nearly  a  whole  month,  one 
of  whom  had  in  the  meantime  attached  his  property  in 
two  different  suits,  on  the  ground  that  he  had  departed 
from  the  State  with  intent  to  defraud  his  creditors,  and 
had  not  mentioned  this  circumstance  during  their  half 
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bourns  interview,  and  the  other,  his  legal  adviser,  the 
day  or  day  before  he  so  departed,  and  who  was  there  at 
his  request  as  his  legal  adviser  in  respect  to  the  guard- 
ianship of  his  children,  but  who  was  preparing,  as  it  is 
alleged,  in  collusion  with  those  who  had  prosecuted  his 
client,  and  charged  him  with  an  intent  to  defraud  his 
creditors,  to  efTect  a  personal  service  of  the  summonses 
in  those  suits,  so  as  to  give  such  creditors  a  preference 
against  the  will  of  Morse ;  and  the  proofs  in  respect  to 
the  service  upon  Morse,  and  what  then  and  there  oc- 
curred,—have  already  been  sufficiently  set  forth. 

When  these  papers  were  served,  Morse  either  knew, 
or  by  a  single  glance  at  them  might  easily  have  ascer- 
tained their  character.  Though  served  by  his  own  at- 
torney, he  made  no  inquiry  as  to  the  meaning  and  pur- 
pose of  such  service,  and  manifested  neither  indignation 
nor  surprise  that  his  own  attorney  and  confidential  ad- 
viser should  have  thus  lent  himself  to  the  opposing  par- 
ties, and  by  treachery  and  trick  had  induced  him  to 
enter  the  State  in  order  that  he  might  consummate  his 
alleged  treachery.  He  does  not  appear  to  have  made ' 
any  eflFort  to  avoid  the  effect  of  such  service,  or  to  have 
expressed  any  dissatisfaction  with  the  conduct  of  his  at- 
torney. He  did  not  seek  to  avoid  the  eflfect  of  the  serv- 
ice by  voluntarily  going  into  bankruptcy,  nor  did  he 
give  notice  of  this  service  to  any  other  of  his  creditors 
in  order  that  they  might  proceed  against  him  in  bank- 
ruptcy within  the  twenty  days  allowed  for  pleading; 
and  he  does  not  appear  to  have  consulted  with  any  one 
in  regard  to  any  measure  to  counteract  the  efforts  of 
Ely,  and  of  the  creditors  by  whom  he  had  been  pros- 
ecuted. 

He  was  not  an  ignorant  man,  unaccustomed  to  busi- 
ness, ard  he  had  consulted  counsel  upon  other  and 
recent  occasions.  It  is  assumed  that  he  required  the 
legal  advice  of  Ely  even  in  his  consultation  with  Judge 
Bowen  in  regard  to  the  guardianship  of  his  children, 
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and  unless  he  was  a  willing  participant  in  these  pro- 
ceedings, through  Ely,  his  attorney,  it  is  passing  strange 
that  he  neither  did,  nor  attempted  to  do,  nor  even  said 
anything  in  disaffirmance  or  disapprobation  of  the  con- 
duct of  Ely,  nor  consulted  with  any  one  in  respect  to  the 
measures  proper  to  be  taken  to  defeat  the  purposes  of 
those  who  had  prosecuted  him. 

Acta  exteriora  mdieant  interiora  seoreta — the  law  judges 
of  a  man's  previous  intentions  by  his  subsequent  acts 
{Broam^s  Legal  Maopims^  139);  omnia  ratihahitio  retro  trahir- 
tur  et  rrumdato  priori  cequiparatv/r ;  subsequent  assent 
given  to  what  has  already  been  done  has  a  retrospective 
effect,  and  is  equivalent  to  a  previous  command  {Ihid.^ 
380);  qui  non  proMbet  quod  prohibere  potest  assewtinre  vide^ 
tur;  he  who  does  not  prevent  that  which  he  can  prevent 
is  held  to  assent  {Coke^  2  Inst.  308) ;  qui  tacet  consenti/re 
videtur :  silence  implies  consent,  and  such  consent  may 
be  inferred  from  the  parties'  subsequent  conduct  {Ibid.^ 
360) ;  qui  faoit  per  aUum  facit  per  se  /  he  who  does  a 
thing  by  another  does  it  himself  {IMd.^  373),  are  ancient, 
reasonable  and  well-established  legal  maxims  and  may  be 
properly  applied  in  this  case. 

If  the  services  made  upon  Morse  on  the  Suspension 
Bridge  were  brought  about  by  the  fraud  and  treachery 
of  his  attorney,  acting  in  collusion  with  the  attorneys 
of  the  opi)osite  parties,  and  in  opposition  to  the  will  of 
Morse,  the  Supreme  Court,  in  which  the  actions  were 
pending,  would  doubtless  have  set  aside  the  services. 
{6raham*s  Practicey  second  edition^  137 ;  WiUiaTos  v.  Bacon^ 
11  Wend.,  636 ;  2  Kent's  Com.,  483,  note  b.)  Morse, 
by  filing  his  own  petition  as  a  bankrupt,  might  have 
avoided  the  effect  of  such  services;  or  he  might,  by 
communicating  the  facts  to  some  of  his  other  creditors, 
have  enabled  them  to  effect  the  same  object  by  filing  a 
petition  against  him  during  the  twenty  days  allowed 
him  to  plead.  But  he  did  nothing  of  the  kind,  and  seems 
to  have  rested  in  perfect  contentment  with  the  prefer- 
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ence  which  he  supposed  Ely  had  secured  to  the  four 
creditors  who  had  prosecuted  him. 

lu  short,  the  conduct  of  Morse  and  Ely,  before,  and 
at,  and  after  the  time  of  the  service  of  the  summonses 
upon  Morse,  satisfies  me  that  Ely  was  acting  as  the 
attorney  and  agent  of  Morse,  without  special  instruc- 
tions to  do  certain  specific  acts,  but  with  the  under- 
standing and  assent  of  Morse,  that  a  preference  should, 
in  some  way  be  secured  to  these  judgment  creditors ; 
Morse  relying  upon  Ely  to  engineer  the  matter,  and  con- 
senting to  do  what  Ely  requested.  Ely,  when  he  gave 
the  information  of  Morse's  expected  visit  to  Elgin,  and 
obtained  the  summonses,  doubtless  relied  upon  Morse's 
willingness  to  aid  his  purposes,  and  come  momentarily 
into  Niagara  county,  if  he  requested  it,  and  he  expected 
him  to  so  act  that  these  creditors,  and  no  others,  should 
obtain  service  of  their  process  upon  Morse. 

The  conclusions  just  stated,  were  resisted  by  the 
counsel  for  the  defendants  upon  the  ground  that  they 
were  disproved  by  the  testimony  of  Ely  and  Morse  ;  and 
it  was  doubtless  upon  their  testimony  that  the  opposing 
conclusions  of  the  referee  were  based.  But  their  testi- 
mony does  not  fully  meet  the  question,  and  is  not,  nec- 
essarily, a  denial  of  what  has  been  assumed.  Their  lan- 
guage seems  to  have  been  well  considered,  and  what 
they  have  each  sworn  to  in  very  nearly  the  same  lan- 
guage, in  respect  to  the  service  of  the  summonses,  may 
be  literally  true,  notwithstanding  that  Morse  desired 
and  Intended  that  Ely  should  in  some  way  secure  the 
preference  attempted  to  be  given,  and  therefore  accom- 
panied Ely,  at  his  request,  until  he  reached  the  New 
York  portion  of  Suspension  Bridge,  to  enable  Ely  to 
take  such  action  as  he  desired  to  produce  that  result. 

These  views  require  a  modification  of  the  referee's 
report,  but  there  is,  perhaps,  no  necessity  for  a  formal 
allowance  of  the  exceptions.  The  second,  seventh, 
eighth  and  tenth  exceptions  are,  however,  considered  to 
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be  well  taken,  and  as  the  allowance  of  these  will  correct 
the  report  so  far  as  it  may  be  necessary,  the  other  ex- 
ceptions may  be  considered  as  disallowed. 

Of  course,  under  the  views  already  expressed,  the 
plaintiff  is  entitled  to  a  decree,  bat  there  is  another  and 
most  important  question  involved  in  the  case,  upon 
which,  in  view  of  its  great  and  general  importance,  I 
should  probably  have  ordered  an  argument  if  the 
plaintiff  had  not  been  entitled  to  a  decree  upon  other 
grounds. 

It  can  scarcely  be  doubted  that  an  act  which  directly 
and  manifestly  tends  to  defeat  the  purposes  and  poliqy 
of  the  bankruptcy  Act,  and  which  was  done  in  contraven- 
tion of,  and  with  the  intention  to  defeat  such  purposes 
and  policy  is,  for  that  reason,  fraudulent  and  void.  **  A 
fraudulent  contrivance,"  said  Lord  Mansfield  in  Bush  v. 
Cooper,  2  Cowper,  629,  "with  a  view  to  defeat  the  bank- 
rupt laws  is  void,  and  annuls  the  act."  And,  in  Foster  v. 
Goulding,  9  Gray's  Beports,  60-62,  it  was  said  by  Thomas, 
J.,  after  quoting  the  above  language  of  Lord  Mansfield : 
"  This  is  well-settled  doctrine,  and,  diligently  and  faith- 
fully applied,  would  defeat  most  of  the  contrivances  and 
indirections  by  which  the  just  and  equal  operation  of  the 
insolvent  laws  is  prevented."  And  see  the  cases  cited 
by  Judge  Thomas,  on  p.  63. 

In  this  case  the  acts  of  Morse,  upon  which  the  attach- 
ments issued  against  him  in  favor  of  the  defendants, 
were  acts  of  bankruptcy  under  the  bankruptcy  Act,  and 
in  the  case  of  Shawhan  v.  Wherrit,  7  Howard  Bep.,  627, 
Mr.  Justice  Grier,  in  delivering  the  unanimous  opinion 
of  the  Supreme  Court  of  the  United  States,  said :  **  The 
chief  and  important  question  involved  in  this  case  is 
whether  the  appellants,  after  an  act  of  bankruptcy,  of 
which  they  had  full  knowledge,  could,  by  proceeding  in 
a  State  Oourt,  obtain  a  valid  lien  and  seize  the  property 
*  of  the  bankrupt  to  the  exclusion  of  his  other  creditors, 
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or  whether  such  a  proceeding  would  not  be  a  fraad  on 
the  bankrupt  law,  and  therefore  void." 

In  discQSsing  that  qnestion  he  farther  said,  amon^^ 
other  things :  ''  The  acts  thus  enumerated  (acts  which 
were  deemed  acts  of  bankruptcy  under  the  Act  of  1841) 
are  usually  termed  acts  of  bankruptcy,  and  may  be  con- 
sidered as  tests  of  insolvency,  showing  conclusively  the 
inability  of  the  trader  to  pay  his  debts,  or  carry  on  his 
trade.  The  policy  and  aim  of  bankrupt  laws  are  to  com- 
pel an  equal  distribution  of  the  assets  of  a  bankrupt 
among  all  his  creditors.  Hence,  when  a  merchant  or 
trader,  by  any  of  these  tests  of  insolvency,  has  shown  his 
inability  to  meet  his  engagements,  one  creditor  cannot, 
by  collusion  with  him,  or  by  a  race  of  diUgenoOf  obtain  a 
preference  to  the  injury  of  others.  Such  conduct  is  con- 
sidered a  fraud  on  the  Act,  whose  aim  is  to  divide 
the  assets  equally,  and  therefore  equitably.''  Again: 
*^  A  creditor  may  always  recover  and  receive  payment 
of  his  debt,  or  security  for  it,  from  his  debtor,  unless  he 
has  notice  or  knowledge  that  his  debtor  has  committed 
an  act  of  bankruptcy,  and  then  he  is  forbidden  to  receive 
payment  of  his  debt,  or  to  obtain  any  other  priority  or 
advantage  over  the  other  creditors  of  the  bankrupt. 
And  if  notice  of  this  fact  to  the  creditor  makes  a  pay- 
ment by  the  debtor  void,  it  is  obvious  that  a  security 
or  priority  gained  by  a  suit  in  a  State  Court  after  such 
notice  could  have  no  better  claim  to  protection,  for 
notice  of  the  act  of  bankruptcy  to  the  creditor  ^s  the 
test  of  mala  fides  which  vitiates  the  transaction." 

In  Shawhan  v.  Wherritt,  the  lien  asserted  was  based 
upon  the  filing  of  a  bill  in  equity  against  the  bankrupt 
and  his  assignee  under  a  voluntary  assignment  pro- 
fessedly made  for  the  benefit  of  creditors,  and  a  subse- 
quent decree  upon  the  bill  so  filed.  The  bill  was  filed 
on  the  2d  of  May,  1842,  and  the  petition  in  bankruptcy 
was  not  filed  until  the  24th  of  the  next  September. 
A  decree  in  favor  of  the  complainants  in  the  State 
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Court  was  entered  on  the  22d  of  the  succeeding  month 
of  October,  and  on  the  4th  of  the  next  month  the  ad- 
judication in  bankruptcy  was  made  in  the  Bankruptcy 
Court.  The  bill  of  the  assignee  in  bankruptcy,  under 
which  the  decision  of  the  Supreme  Court  of  the  United 
States  was  made,  was  not  filed  until  August,  1843.  The 
bill  was  filed  in  the  District  Court,  and  that  Court  en- 
tered a  decree  in  favor  of  the  complainant.  This  de- 
cree the  Circuit  Court  affirmed  on  appeal  in  November, 
1844,  and  the  decision  of  the  Circuit  Court  was  affirmed 
by  the  Supreme  Court  in  1849.  The  case  was  ably 
argued  in  that  Court,  and  the  opinion  of  Mr.  Justice 
Grier  appears  to  have  had  the  full  concurrence  of  all 
the  Judges  of  that  Coiurt. 

The  lien  asserted  in  that  case  was  based  upon  pro- 
ceedings in  equity,  and  the  liens  asserted  in  this  case  are 
based  upon  proceedings  at  law.  That  case  arose  under 
the  Act  of  1841,  and  this  under  the  Act  of  1867.  But  I 
have  not  been  able  to  discover,  in  the  reasoning  of 
Mr.  Justice  Orier,  or  in  the  somewhat  different  language 
of  the  two  Acts,  any  ground  for  assuming  that  the 
liens  tiusisted  upon  in  this  case  are  not  void  under  the 
decision  made  in  the  case  of  Shawhan  v.  Wherritt.  In- 
deed, the  learned  Judge  of  the  Southern  District  of 
New  York,  in  his  well-considered  opinion  in  the  case  of 
Black  and  Secor,  1  B.  B.,  81,  applied  the  doctrine  of 
Shawhan  v.  Wherritt,  in  a  case  where  the  creditor  had 
obtained  a  judgment,  execution  and  levy  by  the  neglect 
of  the  bankrupt  to  file  a  voluntary  petition  in  bank- 
ruptcy, and  he  declared  that  the  doctrines  of  Shawhan 
V.  Wherritt,  held  to  be  applicable  to  the  Act  of  1841, 
are  much  more  applicable  to  the  Act  of  1867.  The  case 
of  Black  and  Secor  is,  in  fact,  an  authority  in  point 
against  the  defendants,  and  there  are  other  cases  which 
tend  to  support  the  same  doctrine.  (In  re  Belden,  2  B. 
JK.,  14 ;  In  re  Black  and  Secor,  2  JB.  22.,  65 ;  Pitch  v. 
Magee,  2  B.  B.,  164 ;  In  re  Wells,  3  JB.  2J.,  96.) 
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The  plaintiff  will  have  a  decree  in  accordance  with 
this  opinion. 

Famdl  and  Brazee  for  plaintiff. 

George  Oorham  for  defendant. 
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Appointhsnt  of  Tbubtee  and  Committkb  of  Creditors. — 

Relationship. 

The  mere  fact  of  relationship  on  the  part  of  a  proposed  trustee,  nnder  the  48d 
section  of  the  bankmptcy  Act,  to  the  bankrupt  or  to  a  creditor,  or  to  a  pro- 
posed member  of  the  committee  of  creditors,  or  on  the  part  of  a  proposed 
member  of  such  committee  to  a  creditor  or  to  the  bankrupt,  cannot  be  regarded 
as  a  disqualification. 

Blatohfobd,  J.  In  this  case,  at  the  first  meeting  of 
creditors,  eight  creditors,  who  had  proved  their  claims, 
and  whose  claims  amounted,  in  the  aggregate,  to 
4332, 712  68,  and  to  three  fourths  in  value  of  the  aggre- 
gate amount  of  all  the  claims  proved,  subscribed,  under 
section  43  of  the  Act,  a  resolution  that  it  was  for  the 
interest  of  the  general  body  of  the  creditors  of  the 
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bankrupts,  that  the  estate  of  the  bankrupts  should  be 
wound  up  and  settled,  and  distribution  made  among  the 
creditors,  by  trustees,  under  the  inspection  and  direction 
of  a  committee  of  the  creditors,  and  nominating  John 
H.  Wyman  as  trustee,  and  Samuel  Wyman,  Junior, 
Henry  Almy  and  George  0.  T.  Seaman  as  the  committee. 
Among  the  eight  creditors  are  Herman  D.  Aldrich,  to 
the  amount  of  $188,866  88,  who  signs  by  the  said  Samuel 
Wyman,  Junior,  as  his  attorney;  the  said  Samuel 
Wyman,  Junior,  to  the  amount  of  $14,985  36;  the  said 
George  0.  T.  Seaman,  to  the  amount  of  $64,942  45 ;  and 
the  firm  of  which  the  said  Henry  Almy  is  a  member,  to 
the  amount  of  $4,500.  The  said  Herman  D.  Aldrich  is 
the  uncle  of  two  of  the  bankrupts.  The  wife  of  the  said 
Herman  D.  Aldrich  is  the  cousin  of  the  said  John  H. 
Wyman,  and  the  sister  of  the  said  Samuel  Wyman, 
Junior.  The  said  Herman  D.  Aldrich  is  now  in  a  luna- 
tic asylum,  as  a  patient  for  his  health,  but  has  not  been 
adjudged  a  lunatic  by  any  legal  proceedings,  nor  has  any 
committee  of  his  person  or  estate  been  appointed.  The 
said  Samuel  Wyman,  Junior,  acted  as  the  attorney  for 
the  said  Herman  D.  Aldrich,  in  proving  the  said  claim 
of  the  said  Herman  D.  Aldrich,  and  in  voting  for  said 
resolution,  in  pursuance  of  a  power  of  attorney  exe- 
cuted by  said  Herman  D.  Aldrich,  in  January,  1870, 
when  he  was  of  sound  mind. 

John  H.  Wyman,  the  proposed  trustee,  is,  therefore, 
related,  by  consanguinity  and  affinity  in  the  fifth  degree, 
to  Herman  D.  Aldrich,  and  in  the  ninth  degree  to  the 
two  bankrupts,  who  are  the  nephews  of  Herman  D. 
Aldrich.  Samuel  Wyman,  Jr.,  is  related  by  consanguin- 
ity and  affinity  in  the  third  degree,  to  Herman  D. 
Aldrich,  and  in  the  seventh  degree  to  the  two  bankrupts, 
who  are  the  nephews  of  Herman  D.  Aldrich,  and  in  the 
fourth  degree  to  John  H.  Wyman. 

A  creditor  who  has  proved  his  debt,  and  who  did  not 
vote  for  or  sign  the  resolution,  objects  to  its  confirma- 
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tion  by  the  Ooort,  on  the  gronnd  of  the  relationships 
and  the  other  facts  thus  stated. 

The  mere  fact  of  relationship  in  the  ninth  degree,  or 
a  less  degree,  on  the  part  of  a  proposed  trustee,  to  a 
bankrupt,  or  to  a  creditor,  even  the  largest  in  amount, 
of  a  bankrupt,  or  to  a  proposed  member  of  the  commit- 
tee, or  on  the  part  of  a  proposed  member  of  the  com- 
mittee, to  such  creditor,  or  to  the  bankrupt,  cannot  be 
regarded  as  a  disqualification.  Other  fact<s,  indeed,  may 
concur  with  such  relationships,  to  make  a  confirmation 
improper.  But,  in  the  present  case,  there  are  no  such 
facts.  The  three  persons  named  as  the  members  of  the 
committee  are  all  of  them  creditors,  the  aggregate  of 
their  claims  being  more  than  $84,000.  Samuel  Wyman« 
Junior,  is  the  attorney  of  the  largest  single  creditor. 
The  theory  of  the  provisions  of  the  43d  section  are,  that 
three  fourths  in  value  of  the  creditors  who  have  proved 
their  debts  shall  designate  the  trustee  and  the  com- 
mittee. The  persons  designated  in  the  present  case  are 
gentlemen  of  high  character  and  standing,  free  from  all 
reproach.  Nothing  appears  to  indicate  that  they  will 
act  in  the  interest  of  the  bankrupts,  at  the  expense  of 
the  creditors.  John  H.  Wyman  and  Samuel  Wyman, 
Junior,  are  more  nearly  related  to  the  principal  creditor 
than  they  are  to  the  bankrupts.  The  trustee  is  required, 
by  the  43d  section,  to  wind  up  and  settle  the  estate  for 
the  equal  benefit  of  all  the  creditors,  and  is  at  all  times 
subject  to  the  direction  of  the  Court  in  executing  his 
trust.  There  is  nothing  to  warrant  the  suggestion,  that 
the  bankrupts  procured  the  creditors  to  make  these  ap- 
pointments, or  that  they  are  made  in  the  interest  of  the 
bankrupts,  as  against  the  creditors. 

Mr.  Seaman,  although  a  resident  of  Kew  Jersey,  has 
a  place  of  business  in  the  city  of  New  York,  which  he 
frequents  daily. 

The  questions  raised  in  regard  to  the  power  of  attor- 
ney from  Herman  D.  Aldrich  to  Samuel  Wyman,  Junior, 
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and  to  the  insanity  of  Herman  D.  Aldrich,  I  do  not  con- 
sider, for  the  reason,  that,  if  the  claim  of  Herman  D. 
Aldrich  be  stricken  out  from  the  signatures  to  the  reso- 
lution, it  must  likewise  be  stricken  out  from  the  debts 
proved,  and  there  would  thus  still  be  signatures  to  the 
resolution,  of  creditors  to  three  fourths  in  value  of  the 
debts  proved.  Notwithstanding  the  appointment  of  a 
trustee  and  the  assignment  of  the  estate  to  him,  the 
claim  of  any  creditor  may  be  investigated  under  section 
22,  and  the  bankrupt  and  other  persons  may  be  examined 
under  section  26. 

The  resolution  parsed  by  the  creditors  will  be  con- 
firmed when  the  Begister  shall  have  signed  the  proper 
certificate  under  Form  No.  63. 

J.  S.  L.  CvmminSy  for  the  resolution. 

A.  C.  FransioU^  for  the  opposing  creditor. 


FEBRUARY,  1871. 

THE  STEAMSHIP  BELLONA. 

Deuvbbt  of  Cargo. — Bill  of  Lading. — Exception. 

Baisins  were  shipped  on  a  vessel,  under  a  bill  of  lading  which  contained  a  clause 
exempting  the  vessel  from  damage  caused  by  "  any  act,  neglect,  or  default  of  the 
pilot,  master,  or  mariners,**  or  from  damage  "resulting  from  stowage  or  contact 
with  other  goods,  for  leakage,  breakage,  damage  caused  by  heavy  weather,  or 
pitching  or  rolling  of  the  vessel,  or  defective  packages,"  or  for  damage  "  arising 
through  insufficiency  of  strength  of  packages."  Part  of  the  raisins  came 
out  in  bad  order,  the  tops  and  bottoms  of  the  boxes  being  crushed  by  other 
cargo.    They  were  re-coopered  before  being  delivered.  In  each  box  were  layers 
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of  raiflins,  with  paper  between.    When  they  were  delivered,  raimiui  were  mil 
ing  from  every  box,  and  the  papers  in  many  of  them  were  torn  and  soiled  by 
fioger  marks: 
Hdd^  That,  notwithstanding  the  exceptions  in  the  bill  of  lading,  the  vessel  was 
liable  for  the  value  of  the  raisins  not  delivered,  no  aocoont  l>eiDg  given  as  to 
how  the  missing  raisins  disappeared. 

Blatchfobd,  J.  In  March,  1869,  one  Leask  shipped 
at  London,  on  board  the  steamship  Bellona,  494  boxes 
of  raisins,  deliverable  to  order  at  New  York,  under  a  bill 
of  lading,  which  was  afterwards  indorsed  to  the  libel- 
lants.  The  libel  alleges,  that,  after  the  payment  of 
the  freight  money  by  the  libellants,  to  the  master  or 
agents  of  the  vessel,  at  !N^w  York,  on  the  arrival  of  the 
vessel  there,  such  master  and  agents  neglected  to  de- 
liver the  goods  to  the  libellants  in  the  like  good  order 
and  condition  in  which  they  were  shipped.  The  libel 
also  alleges,  that,  through  the  careless,  negligent  and 
improper  stowage  of  the  goods  on  board  of  the  ves- 
sel, and  discharge  thereof  from  the  vessel,  and  the  want 
of  proper  care  on  the  part  of  the  owners,  agents,  master, 
officers  and  crew  of  the  vessel,  and  of  the  persons  em- 
ployed by  him  or  them,  and  by  reason  of  his  or  their 
permitting  69  boxes  of  the  raisins  to  be  injured  and 
damaged  and  broken  open,  the  covers  of  the  boxes  to  be 
torn  oil,  and  layers  of  the  raisins  to  be  taken  from  the 
boxes,  and  by  reason  of  the  non-delivery  of  the  raisins, 
and  the  detention  and  injury  to  the  same,  the  libellants 
have  suffered  damage  to  the  amount  of  $500.  The  an- 
swer alleges,  that  the  raisins  were  put  up  in  very  slight 
and  insufficient  packages;  that  they  were  properly 
stowed  and  discharged,  without  any  carelessness,  negli- 
gence or  improper  conduct  on  the  part  of  the  owners^ 
agents,  master,  officers,  or  crew  of  the  vessel,  or  of  the 
^  persons  employed  by  them ;  that,  by  reason  of  the  pitch- 
ing and  rolling  of  the  vessel,  and  the  insufficiency  in 
strength  of  the  packages  in  which  the  raisins  were  con- 
tained, a  small  number  thereof  were,  in  such  transporta- 
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tion,  partially  crushed  or  brokeD,  but  were  at  once 
repaired  with  proper  care  by  those  having  charge  of  the 
vessel;  that  a  small  portion  of  the  raisins  may  have 
been  lost  out  of  the  packages ;  that  all  of  the  raisins, 
except  such  small  portion,  were  delivered  to  the  libel- 
lants  in  the  same  apparent  good  order  in  which  they 
were  received,  except  one  box,  the  value  of  which  was 
allowed  out  of  the  freight  money  by  the  claimants ;  and 
that  all  but  69  of  the  boxes  were  receipted  for  by  the 
libellants,  as  having  been  received  in  good  order.  The 
answer  also  avers,  that,  whatever  damage  happened  to 
the  goods  was  within  the  perils  excepted  by  the  bill  of 
lading,  which  excepted  perils  the  answer  enumerates. 

The  bill  of  lading  states,  that  the  boxes  were  shipped 
in  good  order  and  well  conditioned,  and  contracts  for 
their  delivery  at  New  York  **in  the  like  good  order  and 
well  conditioned,"  ''damage  by  *  *  *  improper 
stowage  or  otherwise,  *  *  *  and  all  acdidents,  loss 
and  damage  whatsoever,  from  *  *  *  any  act, 
neglect  or  default  whatsoever  of  the  pilot,  master  or 
mariners,  being  excepted,  and  the  owners  being  in  no 
way  liable  for  any  consequences  of  the  causes  above 
excepted."  In  another  part  of  the  bill  of  lading  are  the 
words :  **Not  answerable  for  *  *  *  damage  result- 
ing from  stowage  or  contact  with  other  goods,  for  leak- 
age, breakage,  rust,  mortality,  *  *  *  damage  caused 
by  heavy  weather,  or  pitching  or  rolling  of  the  vessel, 
*  *  *  or  defective  packages."  In  another  part  of 
the  bill  of  lading  are  the  words:  "The  vessel  is  not 
answerable  for  damages  arising  through  insufficiency  of 
strength  of  packages."  The  libel  refers  to  the  bill  of 
lading  as  delivered  to  the  shipper,  and  to  a  copy  of  it 
annexed  to  the  libel. 

The  question  in  dispute  is  as  to  the  liability  for  the 
loss  of  such  raisins  contained  in  the  69  boxes  when 
shipped,  as  were  not  delivered  to  the  libellants  at  New 
York.    The  evidence  shows,  that  69  boxes  came  out  of 
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the  vessel  in  bad  order,  the  tops  and  bottoms,  that  is, 
the  two  largest  faces  of  the  six  faces,  being  broken  more 
or  less.  Such  breaking  was  caused  by  their  being 
crushed  by  other  cargo.  After  the  G9  boxes  were  taken 
from  the  vessel,  they  were  mended  and  re-coopered,  and 
put  in  as  good  external  order  as  was  possible,  at  the 
expense  of  the  vessel,  before  they  were  delivered  to  the 
libellants.  There  were  three  or  four  layers  of  raisins  in 
each  box,  with  paper  between  every  two  layers.  Baisins 
were  missing  from  every  one  of  the  69  boxes,  and  the 
papers  in  many  of  them  were  torn  and  soiled  by  finger 
marks. 

I  think  that,  notwithstanding  the  exceptions  in  the 
bill  of  lading,  the  vessel  is  liable  to  respond  for  the  value 
of  such  raisins  actually  shipped  as  were  not  delivered  to 
the  libellants.  The  claim  of  the  libellants  is  not  for 
damage  to  the  raisins  which  were  delivered,  but  for  the 
loss  and  non-delivery  of  such .  as  were  not  delivered. 
The  claimants  do  not  account  for  those  which  were  not 
delivered,  nor  show  anything,  except  that  the  materials 
composing  the  69  boxes  were  crushed  by  other  cargo, 
caused  perhaps  by  the  pitching  and  rolling  of  the  vessel 
in  heavy  weather.  The  intendment  of  the  bill  of  lading, 
in  describing  the  shipment  as  ''boxes  of  raisins,"  must, 
in  connection  with  the  evidence,  be  held  to  be,  that  the 
boxes  were  filled  with  raisins  in  layers.  The  loss  of  rai- 
sins from  the  boxes  being  shown,  the  presumption  of 
law  is,  that  such  loss  was  caused  by  the  act  or  default  of 
the  carrier,  and  the  burden  of  proof  is  upon  him  to  show 
that  the  loss  happened  through  a  peril  excepted  in  the 
bill  of  lading.  (Olark  v.  Barnwell,  12  Howard,  272,  280; 
Bich  V.  Lambert,  Jd.,  347,  357 ;  Nelson  v.  Woodruff,  1 
Blacky  156,  160.)  This  burden  the  claimants  in  this  case 
have  undertaken.  But,  although  they  show  that  the 
boxes  were  broken  and  crushed  by  other  cargo,  and 
although  the  inference  were  proper,  that  there  was 
improper  stowage,  or  contact  with  other  goods,  or  de- 
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fectiveness  or  insufSciency  of  streDgtfa  of  packages, 
or  heavy  weather,  or  pitching  or  rolling  of  the  vessel, 
which  caused  such  breaking  of  the  boxes,  yet  they  do 
not  show  that  the  raisins  disappeared  and  were  lost 
through  the  mere  breaking  of  the  boxes.  No  evidence  was 
given  to  show  that  raisins  were  found  in  the  vessel  out- 
side of  the  boxes,  having  escaped  of  themselves  through 
the  apertures  caused  by  the  breaking  of  the  boxes.  Nor 
do  the  claimants  show  that  the  raisins  disappeared 
through  any  act,  neglect  or  default  of  the  pilot,  master 
or  owners,  or  by  anything  which  can  properly  be  called 
leakage.  In  fact,  no  account  whatever  is  given  by  the 
claimants  as  to  how  or  when  the  missing  raisins  disap- 
peared, or  might  have  disappeared. 

The  libellants  do  not  satisfactorily  show  that  any  of 
the  raisins  were  detained  from  them  after  the  freight 
was  paid.  But,  for  the  reasons  above  stated,  the  vessel 
must  respond  for  such  of  the  raisins  in  fact  shipped  in 
the  69  boxes  as  were  not  delivered,  and  a  reference  is 
ordered  to  a  commissioner,  to  ascertain  and  report  the 
value  of  the  raisins  so  not  delivered. 


A.  jr.  Heathy  for  the  libellants. 
G.  W.  Wmgatej  for  the  claimants^ 
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THE  STEAM-TUG  D.  8.  STETSON. 

CoLLuiov  IV  THE  K1LL8. — Stkambr  avd  Schoovss. — Chjlhgss  or 
DiBBcnov  nr  ▲  Chahkxl. — Bubdkv  of  Pboot. 

A  •te«m4ag  and  *  scbooDer  came  in  eoDiaioii  in  the  d«y  time,  in  *  Bwrow  i*l>y»iMi, 
'i*he  steamer  set  op  that  the  oollision  was  caoaed  by  the  achoonei'a  **«»gt«g 
her  course : 

Held,  That  the  tog  was  prima /aeU  liable,  and  that  the  burden  of  making  oat  a  de- 
fence was  on  her. 

That,  00  the  eridenoe,  the  schooner  made  no  dianges  of  course  except  such  as 
were  proper  and  necessary,  with  the  wind  as  it  was^  in  the  diannel,  and  that 
those  in  charge  of  the  tog  were  boond  to  suppose  she  woold  make  sach  chnnges, 
and  to  be  prepared  for  them. 

That  the  tog  was  liable  for  the  collision. 

Blatghfobd,  J.  This  libel  is  filed  by  the  owners  of 
the  schooner  T.  P.  Abell,  to  recover  for  the  damages 
sustained  by  them  through  a  collision  between  that  yes- 
sel  and  a  barge  in  tow  of  the  steam-tug  D.  S.  Stetson, 
on  the  Ist  of  May,  1868,  about  half-past  six  o'clock,  a.  m:., 
in  the  Kills,  between  Bergen  Point  light  and  the  comer 
stake,  and  off  Shooter's  Island.  The  schooner  was  go- 
iug  to  the  westward,  to  Elizabethport,  and  was  sailing 
close-hauled,  the  wind  being  a  little  east  of  north.  The 
tug,  with  a  barge  on  her  port  side,  in  tow,  was  going  to 
the  eastward,  from  Elizabethport.  The  barge  projected 
some  20  feet  ahead  of  the  tug.  The  starboard  bow  of 
the  barge  struck  the  starboard  bow  of  the  schooner,  and 
the  schooner  was  crushed  in,  so  that  she  sank  in  a  few 
minutes.  The  tide  was  strong  ebb,  running  to  the  east- 
ward. 

On  the  part  of  the  schooner,  it  is  contended  that  she 
was  upon  the  regular  course  through  the  channel  be- 
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tween  Shooter's  Island  and  Staten  Island,  with  the  wind 
as  it  was,  and  that,  at  the  time  of  the  collision  and  for 
some  time  before,  she  was  laying  her  course  north  north- 
west or  thereabouts,  for  the  buoy  at  the  comer  stake, 
around  which  she  would  have  to  pass.  Thie  defence  set 
up  in  the  answer,  on  the  part  of  the  tug,  is,  that  the 
schooner,  after  rounding  Shooter's  Island,  kept  to  the 
southward,  to  avoid  a  pile  of  stones  which  ran  out  from 
that  island,  '^and  then  headed  up  again  to  the  north- 
ward," and  then  '*  suddenly  sheered  again  to  starboard 
and  then  again  to  port;  that  she  thus  made  several 
changes  in  her  course,  during  which  time  the  steamer 
gave  seVeral  single  whistles,  keeping  her  course,  till  the 
master  of  said  steamer,  fearing  a  collision,  stopped  his 
engine,  but  the  schooner  again  sheered  to  port  and  ran 
across  the  steamer's  bow,  when  the  barge  struck  her." 

The  tug  is  prima  facie  liable  for  the  collision,  and  is 
to  make  out  this  defence  by  proof.  She  has  not  done  so, 
in  my  judgment.  On  the  contrary,  the  weight  of  the 
evidence  is,  that  the  schooner  made  no  changes  in  her 
course,  except  such  as  were  proper  and  necessary,  with  the 
wind  as  it  was,  in  the  channel  she  was  in.  Those  changes 
being  a  part  of  the  proper  navigation  of  the  schooner, 
were  changes  which  the  persons  in  charge  of  the  tug 
were  bound  to  know  the  schooner  would  make,  and  it 
was  their  duty  to  be  prepared  for  them.  On  the  evi- 
dence, the  last  of  those  changes  was  to  a  course  about 
north  northwest,  and  which  would  carry  the  schooner 
direct  to  the  buoy,  and  was  made  at  a  sufficient  distance 
off  from  the  tug  to  have  enabled  the  latter,  with  ordinary 
care,  to  have  avoided  the  schooner.  The  pilot  of  the 
tug  is  shown,  from  his  language  at  the  time  of  the  col- 
lision, to  have  acted  on  the  idea  that  it  was  the  duty  of 
the  schooner  to  keep  out  of  the  way  of  the  tug.  The 
fact  that  the  schooner  kept  her  course  after  she  got  upon 
it  for  the  buoy  some  time  before  the  collision,  and  down 
to  the  time  of  the  collision,  is  not  only  shown  by  the 
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witnesses  who  were  on  the  schooner,  but  by  two  wit- 
nesses who  were  on  the  shore  on  Staten  Iskoid  and  un- 
connected with  the  schooner. 

There  mast  be  a  decree  for  the  libellants,  with  costs, 
with  a  reference  to  a  Commissioner  to  ascertain  the  dam- 
ages. 

C.  Donahue  and  W.  J.  Haskettf  for  the  libellants. 

Emerson,  Good/rich  <k  Wheeler  and  B.  D.  Benedict,  for 
the  claimants. 


FEBRtJARY,  18Y1. 

EMILY  OEOSSLET,  ADMINI8TEATRIX,  &c.,  OP 
JOHN  J.  OEOSSLEY  v.  THE  STEAM-TUG 
LOUIS,  AND  PEANOIS  L.  JOHNSON,  et  d. 

P0B6BS810N. — Relbass. 

Two  parties,  J.  and  C,  were  interested  in  the  building  of  a  steam-tog,  but  the 
Tessel  was  enrolled  in  the  name  of  0.  alone,  and  was  run  for  their  joint  benefit. 
C.  died,  and  a  snit  was  brought  by  J.,  against  the  administratrix  of  C,  to  have 
a  receiver  of  the  boat  appoint  d,  and  the  boat  sold  and  the  aooonnts  adjusted. 
That  suit  was  settled  by  the  payment  by  J.,  to  the  administratrix,  of  a  som  of 
money,  on  the  receipt  of  which  she  executed  to  J.  a  general  release  of  all  claims 
and  demands  which  G.  had  against  J.  in  connection  with  the  l>oat.  Afterwards, 
the  administratrix  brought  this  possessory  action,  to  recover  the  boat: 

Eeldf  That  the  harden  of  proof  was  on  the  libellant,  to  show  that  she  did  not  un- 
derstand the  transaction  in  which  she  gave  the  general  release. 

That  the  libellant  had  failed  to  establish  that  fact,  and  was,  therefore,  not  entitled 
to  the  possession  of  the  boat 

This  was  an  action  of  possession  brought  by  the  libel- 
lant to  recover  possession  of  the  steam-tug  Louis.    The 
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libel  alleged  that  the  libellant  had  been  duly  appointed 
administratrix  of  the  estate  of  John  J.  Grossley  ;  that 
the  boat  was  enrolled  in  the  name  of  Grossley;  and  that 
she,  as  his  administratrix,  was  entitled  to  the  possession 
of  the  boat. 

The  answer  of  Francis  L.  Johnson  and  others  set  up 
that  the  boat  was  built  under  an  agreement  between 
Orossley  and  Johnson,  by  which  Grossley  was  to  be 
interested  in  the  proportion  of  one  fourth  and  Johnson 
in  the  proportion  of  three  fourths ;  that  she  was  enrolled 
in  Grossley' s  name,  and  was  run  for  the  benefit  of  both 
parties ;  that,  after  the  death  of  Grossley,  Johnson  com- 
menced a  suit  against  the  libellant,  as  administratrix  of 
Grossley,  to  have  a  receiver  of  the  boat  appointed  and 
the  boat  sold,  and  the  accounts  adjusted;  that  that 
suit  was  settled  by  the  payment  to  the  libellant  of  the 
sum  of  $1,000 ;  and  that  the  libellant  executed  to  John- 
son a  general  release,  under  seal,  releasing  him  from  all 
claims  which  Grossley  had  against  him  by  reason  of  their 
connection  with  the  boat.  The  libellant  gave  evidence 
tending  to  show  that  she  had  not  properly  understood 
the  contents  of  the  release  signed  by  her. 

For  libellant,  T.  D.  Adams. 

For  claimants,  Benedict  (&  Boa/rdnian. 

Blatchford,  J.  Although  the  Louis  was  enrolled 
and  registered  in  the  name  of  Grossley  as  her  owner,  yet 
the  proofs  show  that  she  was  held  by  him  in  trust  for 
himself  and  the  respondent  Johnson,  subject  to  the  ad- 
justment of  accounts  between  them  in  reference  to  the 
expense  of  building  and  running  her ;  that  Grossley 
superintended  her  running;  that  she  was  run  for  the 
benefit  of  Grossley  and  Johnson,  in  the  proportion  of 
three  fourths  of  her  net  earnings  to  Johnson,  and  one 
fourth  to  Grossley ;  that,  after  Grossley's  death,  Johnson 
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brought  a  suit  against  the  libellant,  as  administratrix  of 
Orossley,  to  have  a  receiver  of  the  boat  appointed,  and 
the  boat  sold,  and  the  accounts  between  Johnson  and 
the  estate  of  Crossley  in  reference  to  the  building  and 
running  of  the  boat  adjusted ;  that  that  suit  was  settled, 
after  an  examination  of  the  accounts  by  the  counsel  for 
tjie  libellant,  by  the  payment  by  Johnson  to  the  libellant, 
of  the  sum  of  $1,000 ;  and  that  thereupon  the  libellant 
executed  and  delivered  to  Johnson  a  general  release  un- 
der seal,  releasing  him,  also,  especially,  from  all  claims 
and  demands  which  Crossley  had,  at  the  time  of  his 
death,  against  Johnson,  **  growing  out  of  any  connection 
he  had,  in  his  lifetime,  with  the  said  Johnson,  with  the 
steam  propeller  Louis  or  any  other  vessel."  The  burden 
of  proof  is  on  the  libellant,  on  these  facts,  to  show  that 
she  did  not  understand  the  transaction  or  understand 
why  she  was  receiving  the  11,000.  The  matter  appears 
to  have  been  conducted  with  care  and  deliberation  by 
the  counsel  on  both  sides,  both  in  respect  to  an  investi- 
gation of  the  subject-matter  of  the  controversy  and  in 
respect  to  the  preparation  of  the  settlement  papers. 
Mrs.  Crossley  admits  that  she  executed  the  release,  but 
says  that  she  did  not  know  its  contents,  and  that  her 
counsel  did  not  tell  her  what  the  fl,000  was  paid  to  her 
for.  This  testimony  is  contradicted  by  her  counsel,  who 
testifies  that  he  told  her  the  11,000  was  to  settle  the  suit 
brought  by  Johnson,  and  that  Johnson's  counsel  required 
a  general  release,  and  that  she  knew  what  the  release 
was  given  for.  In  addition  to  this,  it  is  shown  that  she 
took  to  the  office  of  her  counsel,  before  the  suit  was 
brought  by  Johnson,  the  books  of  her  husband,  which 
she  had  foimd,  relative  to  his  transactions  with  Johnson, 
that  her  counsel  examined  them,  and  that,  at  the  time 
she  received  from  her  counsel  so  much  of  the  $1,000  as 
she  did  receive,  she  took  away  from  his  office  such  books. 
The  libellant  has,  therefore,  failed  to  make  out  that  she  is 
entitled  to  the  possession  of  the  tug,  as  against  the  re- 
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spondents,  or  to  a  decree  against  them  for  her  earniDgs 
while  in  their  possession,  which  is  the  prayer  of  her 
libel. 

The  libel  is  dismissed,  with  costs. 
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IN  THE  MATTEE  OP  EZEA  M.  STEVENS,  A 

BANKEUPT. 

Voting  for  Assignee. — Postponing  Proof  of  Debt. — Preference, 

Judgment. 

The  power  of  a  register  to  postpone  the  proof  of  a  deht  until  an  assignee  has 
been  chosen,  Includes  the  case  where  a  doubt  arises  as  to  the  validity  of  a  claim 
by  reason  of  the  receipt  of  a  preference  by  the  creditor,  contrary  to  the  pro- 
yisions  of  the  bankruptcy  Act. 

Taking  property  on  attachment  or  execution  is  receiving  a  preference,  but  merely 
recovering  judgment  is  not. 

It  is  not  necessary  for  creditors,  who  have  recovered  judgment  against  a  bankrupt 
after  the  adjudication,  to  vacate  their  judgments,  in  order  to  prove  the  claims 
on  which  the  judgments  were  recovered. 

At  the  first  meeting  of  creditors  in  this  case,  the 
bankrupt's  attorney  moved  to  suspend  the  proof  of  cer- 
tain claims  until  the  appointment  of  an  assignee,  on  the 
ground  that  the  creditors  holding  such  claims  had  ob- 
tained preferences  over  other  creditors ;  and,  in  support 
of  the  motion,  he  read  affidavits  that  certain  of  the  cred- 
itors in  question,  having  reason  to  believe  that  the  bank- 
rupt was  insolvent,  sued  out  attachments  against  his 
property  and  attached  it,  and  entered  up  judgments 
against  the  bankrupt,  after  the  filing  of  the  petition  in 
bankruptcy,  and  that  other  of  the  creditors  had  recov- 
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ered  judgments  without  attachments.  The  register  ad- 
journed the  meeting,  and  certified  to  the  Court  the  ques- 
tions,  whether  a  case  was  shown  which  required  the  regis- 
ter to  exclude  these  creditors  from  participating  in  the 
choice  of  assignee,  and  whether  the  creditors  must 
vacate  their  judgments,  to  enable  them  to  prove  their 
claims. 

Blatchford,  J.  By  section  18  of  the  bankruptcy 
Act,  it  is  provided,  that  no  person  who  has  received  any 
preference  contrary  to  the  provisions  of  the  Act,  shall 
vote  for  an  assignee.  The  power  given  to  the  Judge,  by 
section  23,  and  to  the  register,  by  rule  6  of  this  Court,  to 
postpone  proof  of  a  claim  until  an  assignee  is  chosen,  in 
a  case  where  there  are  doubts  as  to  the  validity  of  the 
claim,  or  as  to  the  right  of  the  creditor  to  prove  it,  and 
an  opinion  entertained  that  such  validity  or  right  ought 
to  be  investigated  by  the  assignee,  includes  the  power 
to  so  postpone  where  the  doubts  are  whether  the  claim  is 
valid  in  view  of  the  receipt  of  a  preference,  contrary  to 
the  provisions  of  the  Act,  by  the  creditor.  The  provis- 
ions which  define  when  a  debt  can  not  be  proved  be- 
cause of  the  acceptance  of  a  preference  by  the  creditor, 
are  found  in  sections  23,  35  and  39.  The  register 
ought  to  exclude  from  voting  for  an  assignee,  all  persons 
who  appear  to  him,  on  proof,  to  be  thus  inhibited  from 
proving  their  debts.  He  may  do  so  by  postponing  the 
proof  of  such  claims  until  after  the  election  or  appoint- 
ment of  an  assignee ;  and  he  may  do  so  although  the 
depositions  for  the  proof  of  such  claims  have  been  pro- 
duced to  and  filed  with  him.  Whether,  under  these 
rules  of  law,  the  affidavits  presented  to  the  register  in 
this  case  are  sufficient,  in  point  of  fact,  to  justify  and  re- 
quire him  to  exclude  any  or  all  of  the  creditors  named 
from  voting  for  an  assignee,  can  be  answered  only  by 
saying,  that  those  ought  to  be  excluded  who  appear  to 
have  accepted  or  received  a  preference  before  the  peti- 
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tion  in  bankruptcy  was  filed,  and  none  others.  Taking 
property  on  attachment  or  execution  is  receiving  a  pref- 
erence.   Merely  obtaining  a  judgment  is  not. 

As  to  the  second  question,  I  do  not  regard  it  as  nec- 
essary, under  the  decision  in  the  case  of  In  re  Brown,  (3 
Bankrupt  Register^  145,)  for  the  creditors  who  recovered 
judgments  after  the  adjudication,  to  vacate  their  judg- 
ments, before  they  can  prove  the  claims  on  which  the 
judgments  were  recovered,  provided  such  claims  are 
otherwise  properly  provable,  under  the  views  above 
stated. 


FEBRUARY,  IS'^l. 

THE  STEAMEE  HAMMONIA. 

Collision  off  Nantucket. — Steamer  and  Bark. — Foo. — Ignorantlt 

Chanoing  Course. — Evidence. 

A  steamer  and  a  bark  came  in  collision  off  Nautacket  Shoals,  in  the  day  time,  in 
a  fog.  There  was  dispute  as  to  the  wind,  the  steamer  claiming  that  it  was 
south  southwest,  and  free  for  the  bark,  which  was  sailing  east  half  north,  while 
the  bark  claimed  that  it  was  south  southeast,  and  that  she  was  close-hauled. 
The  steamer's  whistle  was  heard  on  the  bark,  off  her  weather  bow,  and,  at  the 
second  whistle,  the  course  of  the  bark  was  changed  to  port  about  half  a  point, 
to  give  her  a  good  full.  The  fog-horn  of  the  bark,  which  was  properly  blown, 
was  heard  ahead  of  the  steamer,  which  was  heading  west  half  south.  The 
steamer  ported  her  helm,  so  that,  at  the  collision,  she  was  heading  north  north- 
west, and  she  struck  the  bark  on  the  starboard  side,  stem  on,  at  nearly  right 
angles: 

Edd,  That  the  bark  was  not  in  fault. 

That  the  steamer  was  in  fault  in  porting,  in  ignorance  of  the  bark's  position  and 
course,  which,  though  parallel,  was  not  end  on  to  her  own.  She  should  have 
stopped  and  reversed,  without  changing  her  helm.    She  could  only  in£ar,  from 
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hearing  the  fog-horn,  that  it  came  from  a  sailing  vessel  under  way,  and  she 
was,  therefore,  chargeable  with  knowledge  that,  if  there  was  any  risk  of  collis- 
ion, it  was  her  dnty  to  keep  out  of  the  way,  and  also  her  duty  to  slacken  her 
speed,  and,  if  necessary,  to  stop  and  reverse,  and  the  duty  of  the  suling  ves- 
sel to  keep  her  course. 
That  the  testimony  of  the  witnesses  from  the  bark,  as  to  the  wind,  wiu  more 
reliable  than  that  of  the  witnesses  from  the  steamer. 


Blatghford,  J.  On  the  afterDoon  of  the  28th  of 
Jnne,  1869,  about  three  o'clock,  in  a  dense  fog,  off 
Nantucket  Shoals,  the  bark  Harriet  Lievesley,  a  vessel 
of  365  tons  burthen,  owned  by  the  libellants,  and  on 
a  voyage  from  New  York  to  Pictou,  Nova  Scotia,  was 
run  into  by  the  iron  screw  steamer  Hammonia,  a  vessel 
of  3,000  tons  burthen,  bound  from  Havre  to  New  York. 
The  stem  of  the  steamer  struck  the  starboard  side 
of  the  bark  about  amidships,  and  penetrated  into  the 
bark  several  feet,  crushing  in  her  starboard  side  and 
throwing  her  on  her  beam  ends  on  her  port  side,  with 
her  sails  and  masts  lying  flat  on  the  water.  She  was 
abandoned,  her  crew,  with  the  exception  of  one  man, 
who  was  drowned,  having  been  taken  off  by  the  Ham- 
monia, and  carried  to  New  York.  She  was  subsequently 
raised  by  wreckers. 

The  libel  alleges,  that  the  bark  had  her  fog-horn  con- 
stantly blowing ;  that,  about  ten  minutes  past  three 
o'clock,  p.  M.,  she  was  steering  east  half  north,  the  wind 
being  south  southeast,  the  fog  very  dense  and  the  fog- 
horn blowing,  when  the  whistle  of  a  steamer  was  heard 
about  two  or  three  points  on  the  weather  bow,  which 
afterwards  proved  to  be  from  the  Hammonia  ;  that  the 
fog-horn  was  kept  constantly  blowing  on  board  of  the 
bark,  and  was  plainly  heard  by  those  in  charge  of  the 
steamer ;  that,  in  one  or  two  minutes  after  hearing  the 
first  whistle,  a  second  whistle  was  heard,  then  about  four 
points  on  the  weather  bow ;  that,  almost  immediately 
afterwards,  the  steamer  was  close  upon  the  bark,  pro- 
ceeding almost  directly  across  the  track  of  the  bark ; 
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that  the  collision  then  ensued ;  that  the  bark  had  a  com- 
petent lookout,  who  was  on  his  post  and  attending  to  his 
duties ;  that  the  steamer,  at  the  time  the  fog-horn  of 
the  bark  was  first  heard  by  those  in  charge  of  the 
the  steamer,  was  proceeding  at  a  high  rate  of  speed, 
much  faster  than  was  safe  or  prudent  during  so  dense  a 
fog ;  that,  notwithstanding  the  fog,  if  the  steamer  had 
kept  the  course  upon  which  she  was  at  the  time,  she 
might  have  avoided  the  collision  ;  that,  even  in  the  fog, 
the  collision  would  not  have  occurred  if  the  steamer  had 
been  going  at  a  reasonable  rate  ;  and  that  the  collision 
would  not  have  occurred  if  the  steamer  had  done  any- 
thing to  avoid  it,  or  anything  except  what  she  did  do. 
The  libellants  claim  to  recover  against  the  steamer  the 
damages  sustained  by  them  by  the  collision. 

The  answer  avers,  that,  about  noon  on  the  day  of  the 
collision,  a  dense  fog  set  in  ;  that  the  speed  of  the 
steamer  was  then  slackened,  and  six  men  were  put  on 
the  watch  and  lookout,  and  the  master,  the  second  officer, 
and  a  New  York  pilot,  who  had  been  taken  on  board  that 
day,  took  positions  on  the  bridge,  and  another  officer 
was  placed  on  the  quarter  deck,  and  four  men  were  kept 
at  the  wheel ;  that,  owing  to  the  fog,  every  possible  pre- 
caution was  adopted  and  used  which  long  nautical  expe- 
rience could  suggest ;  that,  at  three  o'clock,  p.  m.,  the 
sound  of  a  fog-horn  was  heard  directly  ahead  of  the 
steamer  ;  that,  immediately  on  hearing  the  fog-horn,  the 
helm  of  the  steamer  was  put  hard-a-port,  and  her  en- 
gines were  stopped  and  then  reversed  at  full  speed ; 
that,  notwithstanding  such  precaution,  the  stem  of  the 
steamer  struck  in  the  middle  of  the  starboard  side  of 
the  bark ;  that,  prior  to  and  at  the  time  of  the  collision, 
the  wind  was  from  south  to  south  southwest,  and  free 
for  the  bark,  and  the  bark  starboarded  her  helm ;  that, 
during  the  continuance  of  the  fog,  and  long  prior  to, 
and  up  to  the  moment  of,  the  collision,  the  whistle  of 
the  steamer  was  blown  every  thirty  seconds,  and  those 
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in  charge  of  her  used  the  greatest  care  and  skill  in  man- 
aging her,  and  took  every  possible  precaution  to  i)revent 
the  occurrence  of  any  accident ;  and  that  the  collision 
was  occasioned  by  the  gross  negligence  and  want  of 
care  and  skill  of  those  on  board  of  the  bark,  in  not 
keeping  a  good  lookout,  in  not  blowing  the  horn  and  in 
starboarding  her  helm. 

The  theory  of  the  claimants  as  to  how  the  collision 
occurred  is,  that  the  vessels  were  meeting  directly  end 
on,  that  the  steamer  ported  and  the  bark  starboarded, 
and  that  thus  they  came  in  contact.  It  is  shown,  that, 
before  the  steamer  heard  the  bark's  fog-horn,  the  course 
of  the  steamer  was  west  half  south,  and  that,  before  the 
bark  heard  the  steamer's  whistle,  the  course  of  the  bark 
was  east  half  north.  These  courses,  though  in  direct 
antagonism  to  each  other,  do  not  necessarily  indicate  a 
meeting  end  on.  They  may  as  well  indicate  parallelism 
of  courses.  It  is  admitted  by  the  steamer,  that  she 
changed  her  course  by  porting  before  she  struck  the  bark, 
to  such  an  extent,  that,  when  she  struck  the  bark,  she  was 
heading  north  northwest— a  change  of  six  points  and  a 
half.  The  pilot  makes  it  this,  though  other  testimony 
is  to  a  change  of  only  six  points.  I  am  entirely  satisfied, 
from  the  evidence,  that  the  blow  was  given  as  the 
steamer  headed  nearly  at  right  angles  to  the  course  of 
the  bark.  An  east  northeast  course  is  a  course  at  right 
angles  to  a  north  northwest  course.  If  the  bark  was 
heading  east  northeast  when  struck,  she  was  only  a  point 
and  a  half  off  from  her  east  half  north  course.  The  tes- 
timony on  the  part  of  the  bark  is,  that  the  wind  was 
from  south  by  east  to  south  southeast,  or,  as  the  man  at 
her  wheel  says,  south  by  east  half  east.  If  so,  and  her 
course  was  east  half  north,  she  was  sailing  within  seven 
points  of  the  wind  and  was  close-hauled  on  her  star- 
board tack.  Nicholson,  the  man  at  her  wheel,  says  he 
was  steering  full  and  by  all  the  time.  The  testimony  of 
the  witnesses  on  the  bark;  which  was  using  her  sails,  and 
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going  three  or  four  knots  an  hour,  is  more  reliable  as  to 
the  direction  of  the  wind,  than  that  of  the  witnesses  on 
the  steamer,  which  was  not  using  any  sails,  and  was  go- 
ing from  eight  to  nine  knots  an  hour.  The  testimony 
on  the  part  of  the  steamer  makes  the  wind  south  south- 
west, or  three  points  and  a  half  more  free  for  the  bark. 
The  testimony  on  the  part  of  the  bark  is,  that  the  first 
whistle  from  the  steamer  was  heard  on  the  bark  by 
^Nicholson,  and  by  the  master,  and  by  the  cook,  from 
three  to  three  and  a  half  points  on  the  starboard  or 
weather  bow  of  the  bark  ;  that  the  master  immediately 
said  that  there  was  the  whistle  of  a  steamer ;  that,  al- 
most at  the  same  time,  a  report  came  from  the  lookout  on 
the  bow,  a  Norwegian,  that  there  was  a  whistle  on  the 
weather  bow ;  that  the  fog-horn  had  been,  up  to  that 
time,  being  constantly  blown  by  such  lookout ;  that  the 
master,  on  hearing  the  whistle,  told  the  lookout  to  blow 
the  horn  freely,  which  was  done  all  the  time ;  that  then 
a  second  whistle  was  heard  further  on  the  starboard  bow, 
and  from  five  to  five  and  a  half  or  six  points  on  that 
bow ;  that,  when  the  second  whistle  was  heard,  the  mas- 
ter said  to  Nicholson  that  it  was  from  a  steamer  going 
to  the  westward,  and  that  they  were  clear  of  her,  and 
asked  Nicholson  how  the  bark  was  heading,  and  Nichol- 
son replied,  east  half  north,  and  the  master  told  Nichol- 
son to  keep  the  bark  a  good  full,  and  Nicholson  kept 
her  off  half  a  point ;  that  then  a  third  whistle  was  heard 
from  the  steamer,  about  abeam  of  the  bark,  and  the  mas- 
ter said  that  the  steamer  had  ported  her  helm  aud  was 
coming  right  down  on  the  bark ;  and  that  then,  almost 
immediately,  the  steamer  came  in  sight,  heading  directly 
for  the  starboard  side  of  the  bark.  The  man  on  the 
lookout  at  the  bow  of  the  bark,  and  who  was  the  man 
who  was  blowing  the  horn,  was  drowned  in  the  confu- 
sion which  ensued  upon  the  collision. 

The  theory  of  the  claimants,  in  order  to  be  main- 
tainable, requires  not  only  that  the  bark  and  the  steamer 


620  SOUTHERN  DISTRICT  OF  NEW  YORK, 

The  Steamer  HammoDia. 

should  have  been  approaching  each  other  about  end  on, 
but  that  the  bark  should  have  starboarded  to  an  extent 
sufficient  to  have  carried  her  to  the  same  place  to  which 
the  steamer  was  carried  by  her  porting  of  six  points  or 
six  points  and  a  half,  so  as  to  be  there  struck  at  right  an- 
gles, about  amidships,  on  her  starboard  side,  by  the  stem 
of  the  steamer.  The  whistle  of  the  steamer  was  un- 
doubtedly heard  by  the  bark  before  the  fog-horn  of  the 
bark  was  heard  by  the  steamer.  The  bark  did  not  star- 
board at  all  until  after  the  second  whistle  of  the  steamer 
was  heard,  and  then  she  starboarded,  at  the  utmost,  not 
over  a  point  and  a  half,  if  as  much.  The  steamer,  the 
moment  she  heard  the  fog-horn  of  the  bark,  put  her 
helm  hard-a-port  and  stopped  and  reversed.  If  the  ves- 
sels had  been  meeting  end  on,  the  greater  speed  of  the 
steamer,  when  she  so  ported,  would  unquestionably  have 
carried  her  safely  across  the  bows  of  the  bark,  even  with 
the  starboarding  of  the  bark  to  the  extent  she  did  star- 
board. The  claim  on  the  part  of  the  steamer,  that  the 
bark  was  heading  north  northeast  at  the  time  of  the  col- 
lision, and  that,  therefore,  as  the  steamer  headed  north 
northwest  at  that  time,  the  bark  was  struck  at  an  angle 
of  forty-five  degrees,  angling  towards  her  bow,  requires 
that  the  bark  should  have  starboarded  five  points  and  a 
half,  and  traversed,  between  the  time  the  second  whistle 
from  the  steamer  was  heard  and  the  actual  collision,  the 
distance  from  the  line  of  the  course  of  the  steamer  to 
the  point  of  collision.  The  evidence  shows  that  this 
was  not  the  case.  The  fact  is,  that  the  bark  was  well 
o£f  the  starboard  hand  of  the  steamer,  and  that  the 
steamer  was  grossly  in  fault  in  porting  in  ignorance  of 
the  true  position  of  the  vessel  whose  fog-horn  she  heard. 
In  face  of  the  actual  porting  by  the  steamer,  the  only 
defence  that  could  be  suggested  for  her  was,  that  the 
bark  was  directly  ahead  of  her,  and  in  the  line  of  her 
course,  and  starboarded.  The  libel  was  filed  on  the  17th 
of  September,  1869.    The  master  and  wheelsman  of  the 
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bark  were  examined  by  deposition,  September  30th,  1869. 
By  the  libel,  it  appeared  that  the  bark's  course  was 
east  half  north,  and  that  the  steamer's  whistle  was 
heard  well  off  to  the  starboard  of  the  bark.  Bnt  it  did 
not  appear  by  the  libel  that  the  bark  had  starboarded 
at  all.  That  did  appear  by  the  depositions  of  the  master 
and  the  wheelsman  of  the  bark.  With  this  information, 
the  answer  of  the  steamer  was  put  in,  on  the  19th  of 
October,  1869.  It  avers,  that  the  wind  was  south  to 
south  southwest,  and  free  for  the  bark,  and  that  the 
bark  starboarded  her  helm,  and  that  the  collision  was 
occasioned  by  the  negligence  and  want  of  care  and  skill 
of  those  on  board  of  the  bark  in,  among  other  things, 
starboarding  her  helm.  It  does  not  aver  that  the  vessels 
were  meeting  end  on  or  nearly  end  on,  nor  does  it  aver 
what  was  the  course  either  of  the  steamer  or  of  the 
bark,  although  it  avers  that  the  sound  of  the  fog-horn 
was  heard  directly  ahead  of  the  steamer.  Kor  does  it 
aver  that  the  bark,  by  starboarding,  changed  her  course. 
The  theory  of  the  answer  manifestly  is,  that  the  bark 
ought  to  have  ported  her  helm,  and  was  in  fault  in  not 
porting,  and  in  starboarding  instead  of  porting,  and 
that  the  steamer  made  a  proper  manoeuvre  in  porting 
when  she  heard  a  fog-horn  directly  ahead  of  her,  and 
was,  therefore,  without  fault.  Hence,  the  allegation  in 
the  answer,  and  such  testimony  in  regard  to  the  wind,  as 
there  is  on  the  part  of  the  steamer,  that  the  wind  was 
free  for  the  bark  and  that  she  starboarded.  This  means 
that  the  wind  was  free  for  her,  so  that  she  could  have 
ported  and  yet  not  have  come  into  the  wind,  and  that,  if 
she  had  ported,  meeting  the  steamer  end  on,  there  would 
have  been  no  collision,  as  the  steamer  also  ported.  From 
the  fact  that  the  steamer  ported  to  the  extent  of  six 
points  or  more  from  a  course  west  half  south,  and  that 
the  witnesses  for  the  bark  had  testified  to  the  starboard- 
ing of  the  bark  half  a  point  from  a  course  east  half 
north,  the  conclusion  was  jumi^ed  at  by  the  only  witness 
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for  the  steamer,  Fokkes,  her  second  officer,  who  testi- 
fies on  the  subject,  that  the  vessels  were  meeting  end 
on,  and  that  the  bark  caused  the  collision  by  starboard- 
ing and  not  porting.  This  is  shown  by  his  testimony. 
He  was  asked :  ''  Yon  have  stated  that  your  steamer  was 
steering  west  half  south  at  the  time  you  heard  the  fog- 
horn, and  when  the  order  was  given  to  port.  Suppose 
the  bark  was  steering  east  half  north,  in  what  relative 
I>osltlon  would  that  bring  or  place  the  steamer  and  the 
bark  at  that  time?"  He  answered:  "Stem  to  stem." 
He  was  also  asked:  "You  have  stated,  in  your  direct 
testimony,  that,  for  some  time  prior  to,  and  at  the  time  of, 
the  collision,  the  wind  was  south  southwest.  How  was 
that  wind  for  the  bark,  on  the  course  she  was  going  be- 
fore the  collision?"  He  answered:  "She  had  a  free 
wind,  and  could  easily  put  her  helm  a-port  without  hav- 
ing her  sails  aback." 

Independently  of  the  question  as  to  whether  the  rate 
of  speed  of  the  steamer  was  at  all  justifiable,  there  was 
gross  Incompetency  in  her  management.  She  ported  in 
entire  ignorance  of  the  course  or  position  of  the  vessel 
whose  fog-horn  she  heard.  She  should  have  stopped  and 
reversed,  without  changing  her  helm.  She  could  only 
infer,  from  hearing  the  fog-horn,  that  it  came  from  a 
sailing  vessel  under  way.  She  is,  therefore,  chargeable 
with  the  knowledge,  that,  if  there  was  any  risk  of  col- 
lision, it  was  her  duty  to  keep  out  of  the  way  of  the 
sailing  vessel,  and  also  her  duty  to  slacken  her  speed, 
and,  if  necessary,  to  stop  and  reverse,  and  the  duty  of 
the  sailing  vessel  to  keep  her  course.  Yet  Fokkes  shows 
his  entire  Ignorance  of  the  rule  of  the  road,  and  the 
same  ignorance  must  have  existed  on  the  part  of  his 
superior  officers,  j  udging  by  the  course  they  pursued. 
Thus,  Fokkes  was  asked :  "  Why  was  the  steamer's 
helm  ported  ?"  He  answered :  "Because,  it  is  the  law 
for  two  vessels  meeting  at  sea  end  on,  both  to  put  their 
helms  a-port,  to  go  clear  of  each  other." 
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The  attempt  to  show  that  the  helm  of  the  bark  was 
put  hard-a-starboard,  by  the  testimony  of  those  who  saw 
its  position  in  the  water  after  the  bark  had  been  cap- 
sized, and  while  a  boat  from  the  steamer  was  engaged  in 
saving  her  crew,  cannot  outweigh  the  direct  testimony 
of  those  on  the  bark.  Capsized  as  the  bark  was,  and 
lying  on  her  port  side,  her  ruddter  may  very  well  have 
hung  over  to  port,  without  her  helm  having  been  star- 
boarded to  any  greater  extent  than  is  testified  to  by 
S'icholson. 

In  any  view  I  can  take  of  the  evidence  in  this  case,  I 
must  regard  the  steamer  as  wholly  in  fault,  and  the  bark 
as  entirely  free  from  fault.  There  must,  therefore,  be  a 
decree  for  the  libellants,  with  costs,  with  a  reference  to  a 
Commissioner  to  ascertain  the  damages  sustained  by  the 
libellants. 

Vose  dk  McDamel  and  Everett  P.  Wheeler ^  for  the  libel- 
lants. 

WilUam  C.  Barrett  and  Charles  Donohne^  for  the 
claimants. 
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Collision  in  Nbw  York  Harbor. — Foo. — Vessel  at  Anchor  and 
Ferrt-boat. — Mutual  Fault. — Article  20. 

A  Bloop  lying  at  anchor  in  the  Xlndeon  river  ofif  Slst  street,  was  run  into,  in 
a  fog,  just  before  daylight,  by  a  ferry-boat  coming  from  Weehawken,  and  trying 
to  make  the  ferry  slip  at  42d  street.    The  tide  was  ebb.    The  sloop  was  well 
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inside  of  the  usual  track  of  the  ferry-boat,  she  had  no  watch  oo  deck,  and  gare 

no  signal  to  the  ferry-boat,  as  the  latter  approached,  blowing  her  whistle : 
Held,  That  there  was  faulty  navigation  on  the  part  of  the  ferry-boat,  in  being  so 

far  out  of  her  course. 
That  the  absence  of  a  watch  on  the  sloop,  was  the  neglect  of  a  precaution  required 

by  Article  20  of  the  Rules  for  ayoiding  collisions. 
That  both  vessels  were,  therefore,  in  fault. 


Blatchfobd,  J.  On  the  morning  of  the  10th  of 
December,  1869,  just  before  daylight,  the  sloop  N.  Oobb, 
belonging  to  the  libellant,  while  lying  at  anchor  in  the 
Hudson  river  oflf  the  foot  of  51st  street,  with  her  bow 
up  the  river,  was  struck  on  her  port  side  and  sunk  by 
the  steam  ferry-boat  Lydia,  a  side-wheel  boat  plying  on 
the  ferry  between  Weehawken,  in  New  Jersey,  and  a 
slip  at  the  foot  of  423  street,  on  the  Hudson  river,  in  New 
York,  and  then  on  a  trip  from  Weehawken  to  New  York. 
There  was  a  very  dense  fog  at  the  time.  There  is  con- 
siderable conflict  of  testimony  as  to  the  distance  at 
which  the  sloop  was  anchored  from  the  shore.  But, 
whatever  that  distance  was,  she  was  anchored  at  a  point 
considerably  inside  of,  the  range  up  and  down  the  river 
of  the  pier  at  the  foot  of  47th  street,  outside  of  which 
was  the  usual  course  of  the  ferry-boat  on  her  way  to  her 
slip  at  the  foot  of  42d  street.  The  ferry-boat  was,  there- 
fore, very  far  out  of  her  usual  coiu'se,  when  she  struck 
the  sloop.  She  was  out  of  such  course  because  she  was 
blindly  pursuing  her  way  in  the  fog.  If  she  had  not 
struck  the  sloop,  she  would,  according  to  the  testimony, 
have  run  herself  on  the  shore,  near  the  foot  of  51st 
street.  From  the  time  she  left  Weehawken,  she  had 
had  no  guide  whatever,  by  sight  or  sound,  to  indicate 
to  her  where  her  slip  was,  or  where  the  New  York  shore 
was.  There  was  a  strong  ebb  tide  running,  and  she  was 
moving  with  it.  I  cannot  resist  the  conclusion,  that 
there  was  bad  management  on  the  part  of  the  ferry-boat, 
in  holding  on  too  long  upon  a  course  towards  the  New 
York  shore,  with  the  tide  and  her  own  speed  such  as 
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they  were,  so  that  she  was  carried  a  considerable  dis- 
tance to  the  northward  and  eastward  of  the  west  end  of 
the  47th  street  pier,  when  her  proper  course  was  to  the 
southward  and  westward  of  it.  But  the  sloop  was  also 
in  fault.  Waiving  the  question  as  to  whether  she  had  a 
light  burning  in  her  rigging  at  the  time  of  the  collision, - 
which  is  very  doubtful,  and  the  question  as  to  whether 
she  was  anchored  in  a  roadstead  or  a  fairway,  within  the 
meaning  of  Article  7  of  the  Begulations,  so  as  to  require 
her  to  exhibit  a  white  light,  and  the  question  as  to 
whether  she  was  within  the  requirement  of  subdivision 
three  of  Article  10,  as  to  the  use  of  a  bell  by  a  vessel 
not  under  way  during  a  fog,  there  can  be  no  doubt  that 
she  was  anchored  in  such  a  position  as  to  have  made  it 
a  proper  precaution  for  her  to  have  had  some  person  on 
her  deck,  in  so  dense  a  fog,  to  indicate,  by  making  a 
noise  by  means  of  a  bell,  or  a  horn,  or  shouting,  or 
otherwise,  her  position  in  the  water,  on  the  approach  of 
the  ferry-boat.  It  is  shown,  that  the  ferry-boat  blew  her 
whistle  constantly,  and  the  sound  of  her  paddle  wheels 
was  audible.  It  was  well  known  to  those  on  board  of 
the  sloop,  that  the  ferry-boat  was  in  the  habit  of  run- 
ning on  that  ferry  in  such  a  fog  as  then  prevailed,  and 
that  the  sloop  was  in  a  place  where  she  could  be  struck 
by  a  moving  vessel.  Yet  her  crew  were  all  below.  Her 
neglect  to  have  some  one  on  deck  to  make  a  noise, 
which  the  ferry-boat  on  her  approach  could  hear,  must 
be  regarded  as  being,  within  Article  20  of  the  Begula- 
tions, the  neglect  of  a  precaution  required  by  the  special 
circumstances  of  the  case,  and  a  neglect  from  the  con- 
sequences of  which,  as  it  contributed  to  the  collision, 
she  is  not  exonerated.  It  results,  that  there  must  be  a 
decree  apportioning  the  damages  equally  between  the 
two  vessels. 

J>.  McMahofij  for  the  libellant. 

W.  B.  Beebe  and  J.  A.  Bdlestier^  for  the  claimant. 


526  SOUTHERN  DISTRICT  OF  NEW  YORK, 

The  United  States  v.  One  Cum  of  Silk,  Ac. 


FEBRUARY.  1871. 

THE  UNITED  STATES  vs.  ONE  CASE  OF  SILK,  &c. 

Process. — Revenue  Seizure. — Attachment  op  Property  in 

Custody  of  the  Collector. 

A  libel  of  information  was  filed  against  goods,  to  forfeit  them  for  alleged  vio- 
lation of  the  revenue  laws,  and  process  was  issaed  to  the  marshal,  command- 
ing him  to  attach  the  property  and  detain  it  in  his  custody.  The  marshal 
returned,  that  he  had  been  unable  to  attach  the  property  and  to  detaiif  it  in  his 
custody,  and  an  alias  monition  was  issued  to  him.  On  the  record  in  the  cause, 
and  an  affidavit  showing  that  the  goods  had  been,  previous  to  the  filing  of  the 
libel,  seized  by  the  collector  of  the  port  of  New  York,  and  remained  in  his 
custody,  and  that  a  certificate  to  that  effect  had  been  issued  to  the  marshal,  an 
application  was  made,  on  behalf  of  the  United  States,  for  an  order  that  the  alias 
monition  be  modified,  so  as  to  conform  to  the  provisions  of  the  81st  section  of 
the  Act  of  July  18th,  1866,  (14  IT,  S.  Stat,  at  Large,  186): 

Held,  That  the  provisions  of  the  4th  section  of  the  Act  of  May  8th,  1792,  (1  U.S. 
Stat,  at  Large,  277),  requiring  the  marshal  to  take  custody  of  all  goods 
seized  by  any  officer  of  the  revenue,  were  abrogated  by  the  81st  section  of  the 
Act  of  July  18tb,  1866,  (14  Id.  186). 

That  the  9th  Admiralty  Rule  of  the  Supreme  Court,  in  view  of  the  provision  of 
the  Act  of  1866,  was  not  applicable  to  the  case,  it  being  a  case,  in  the  Icmguage 
of  that  Rule,  "  otherwise  provided  for  by  statute." 

That  the  alias  monition  would,  therefore,  be  modified,  so  that  it  should  oonunaDd 
the  marshal  to  attach  the  property  by  leaving  with  the  collector,  or  other 
person  having  the  property  in  custody,  a  copy  of  the  monition  and  a  notice 
requiring  such  collector  or  other  person  to  detain  such  property  in  custody 
until  the  further  order  of  the  Court  respecting  it. 

Blatchford,  J.  The  libel  of  information  in  this 
case  avers,  that  the  property  proceeded  against  was 
**  seized  on  waters  navigable  from  the  sea  by  vessels  of 
ten  or  more  tons  burthen,"  by  the  collector  of  customs 
for  the  port  and  collection  district  of  the  city  of  New 
York,  as  forfeited  to  the  United  States  for  violations  of 
the  24th  and  68th  sections  of  the  Act  of  March  2d,  1799, 
in  relation  to  duties  on  imports  and  tonnage.     The 
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prayer  of  tbe  information  is,  ''that  due  process  issue  in 
that  behalf,  as  well  of  attachment,  to  bring  the  said 
property  within  the  custody  of  the  Court,  as  of  monition, 
to  all  parties  in  interest,  to  appear  on  the  return  of  such 
process  and  duly  intervene  herein,  by  claim  and  plea  to 
the  premises,"  and  that  the  property  be  condemned,  by 
decree  of  forfeiture,  to  the  use  of  the  United  States. 

On  the  filing  of  the  libel  of  information,  a  writ  was 
issued  to  the  marshal  of  the  Southern  District  of  Kew 
York,  commanding  him  to  attach  the  property  and  to 
detain  it  in  his  custody  until  the  further  order  of  the 
Court  respecting  it,  and  to  give  due  notice,  &c.  The 
writ  was  returnable  September  27th,  1870.  The  return 
to  it  made  by  the  marshal  on  that  day  was  as  follows : 
"  I  certify,  that,  after  due  diligence,  I  have  been  unable 
to  attach  the  property  described  in  the  within  monition 
and  to  detain  the  same  in  my  custody.  George  H. 
Sharpe,  tJ.  S.  Marshal." 

An  affidavit  is  now  presented  to  the  Court,  on  the 
part  of  the  United  States,  made  by  a  deputy  collector 
of  the  customs  at  the  port  of  New  York.  It  sets 
forth,  that  such  deputy  collector  has,  under  the  col- 
lector, the  care  and  custody  of  all  goods  seized  with- 
in this  District,  on  account  of  alleged  violations  of 
the  customs  revenue  laws,  and  of  the  institution  of 
proceedings  for  the  recovery  and  enforcement  of  fines, 
forfeitures  and  penalties  under  such  laws ;  that  there 
has  been  ever  since  April,  1869,  and  was  for  a  long 
time  prior  thereto,  in  the  custom-house  at  the  port 
of  New  York,  a  room  specially  assigned  for  the  storage 
of  seized  goods ;  that  there  are  employed  in  said  room  a 
storekeeper,  an  opener  and  packer,  and  a  laborer,  all 
under  salary  ;  that,  until  recently,  ever  since  April,  1869, 
and  for  a  long  time  prior  thereto,  it  was  the  custom, 
where  goods  had  been  seized  and  placed  in  the  seizure 
room,  and  a  suit  had  been  instituted  for  their  condemna- 
tion, for  the  marshal  of  the  District  to  call  at  the  custom- 
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house  and  make  inquiry  if  the  goods  were  in  the  posses- 
sion of  the  collector,  and,  thereupon,  to  make  return 
upon  the  monition,  of  the  attachment  of  the  goods  pro- 
ceeded against ;  that,  some  few  months  since,  the  mar- 
shal made  claim  to  remove  from  the  seizure  room,  and 
from  the  custody  of  the  collector,  goods  against  which 
he  held  a  monition ;  that,  thereupon,  such  deputy  col- 
lector was  led  to  investigate  the  law,  and  to  consult 
with  the  District  Attorney  of  the  United  States ;  that 
such  investigation  and  consultation  resulted  in  the  col- 
lector's deciding  to  retain  possession  of  the  goods  until 
final  adjudication,  unless  otherwise  ordered  by  the  Court ; 
that,  after  some  time  had  elapsed,  and  after  various 
attempts  to  procure  a  submission  of  the  question  to  the 
decision  of  the  Court,  the  marshal,  on  the  presentation 
of  a  monition,  and,  in  one  or  two  instances  of  an  alias 
monition,  demanded  the  possession  of  the  goods  therein 
described ;  that,  thereupon,  such  deputy  collector  gave 
to  the  marshal  a  certificate  signed  by  him,  in  substance, 
as  follows  :  "  This  may  certify,  that  the  goods  "  (giving 
marks,  &c.,)  *' described  in  the  monition  now  exhibited 
to  me  by  the  United  States  marshal,  dated,  are  in  the 
seizure  room  of  the  custom-house,  and  in  the  custody 
of  the  collector  of  the  port  of  New  York.  In  acconl- 
ance  with  section  31  of  the  Act  of  July  18th,  1866,  and 
acting  under  the  advice  of  the  United  States  District 
Attorney,  the  collector  declines  to  deliver  the  same  to 
the  order  of  the  United  States  marshal,  but  holds  the 
same  to  abide  adjudication,  subject  to  the  order  of  the 
Court ; "  that  a  certificate  the  same  in  substance  as  the 
foregoing  was  given  in  the  present  case  to  the  marshal 
or  his  deputy,  upon  his  presenting  the  monition  and 
demanding  the  goods  proceeded  against;  that  a  like 
certificate  has  been  given,  under  like  circumstances,  in 
other  cases  which  have  been  instituted  since  this  ques- 
tion was  first  raised ;  that  the  custom-house  is  a  fire- 
proof building,  and  under  the  care  of  watchmen  during 
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the  night ;  that  the  place  assigned  for  the  storage  of 
seized  goods,  and  known  as  the  seizure  room,  is  imme- 
diately underneath  the  rotunda  in  said  building,  and  is 
not  accessible  from  the  street,  and  is  securely  locked 
and  barred  at  night ;  that  all  seized  goods  are  kept 
therein,  without  any  expense  chai*geable  upon  the  goods 
for  storage  or  insurance  ;  that  the  only  expenses  charged 
npon  goods  coming  into  the  seizure  room,  are  the  in- 
cidental expenses  for  cartage  to  the  seizure  room  from 
the  place  of  seizure,  and  occasional  small  sums  for  labor, 
such  as  the  cooperage  of  leaking  casks ;  that  it  has 
been  the  practice  of  such  deputy  collector  to  require,  in 
all  cases  where  goods  against  which  a  suit  has  been 
commenced,  have  been,  for  any  cause,  released,  a  direc- 
tion for  their  release,  from  the  marshal ;  that  such  was 
the  practice  when  such  deputy  collector  assumed  the 
duties  of  his  office,  in  April,  1869 ;  that  he  has  continued 
to  require  such  direction,  as  being  evidence  of  the  direc- 
tion of  the  Court  in  the  premises,  and  also  evidence  that 
the  marshal  has  received  all  fees  and  costs  to  which  he  is 
entitled;  and  that  it  has  been  the  practice  to  deliver 
goods  which  have  been  condemned,  to  the  marshal,  or 
his  order,  for  sale. 

An  alias  monition,  with  directions  like  those  in  the 
original  monition,  as  to  the  attachment  and  detention 
of  the  property,  has  been  issued,  in  the  case,  to  the 
marshal.  On  the  records  in  the  cause,  and  the  fore- 
going affidavit,  a  motion  is  now  made  to  the  Court, 
on  the  part  of  the  United  States,  for  an  order  that  such 
alias  monition  be  so  modified  in  respect  to  the  clause 
therein  contained,  commanding  the  marshal  to  attach 
the  property,  and  to  detain  it  in  his  custody  until  the 
further  order  of  the  Court  respecting  it,  as  to  conform 
to  the  provisions  of  the  31st  section  of  the  Act  of  July 
18th,  1866,  (14  U.  S.  Stat,  at  Large,  186,)  or  that  he  make 
return  thereto,  stating  the  fact  that  such  property  was 
found  in  the  custody  of  the  collector,  and  is  left  in  his 
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custody,  UDder  the  i)rovisions  of  said  Act.  Sach  motion  is 
made  on  notice  to  the  marshal,  and  is  opposed  by  the 
marshal. 

In  order  to  understand  fully  the  question  presented 
on  this  motion,  it  will  be  necessary  to  refer  to  the 
course  of  legislation  and  judicial  decision  on  the  subject 
involved.  By  the  first  statute  passed  by  Congress  to 
regulate  the  collection  of  customs  duties,  that  of  July 
31st,  1789,  (1  TJ.  S.  Stat,  at  La/rge^  29,)  provision  was 
made  for  the  seizure  of  vessels,  goods,  wares  and  mer- 
chandise by  officers  of  the  revenue,  as  forfeited,  for 
violatioDS  of  that  Act.  The  25th  section  of  that  Act 
(page  43,)  contained  the  following  provision :  "  All  goods, 
^ares  and  merchandise  which  shall  be  seized  by  virtue 
of  this  Act,  shall  be  put  into,  and  remain  in,  the  custody 
of  the  collector,  until  such  proceedings  shall  be  had,  as 
by  this  Act  are  required,  to  ascertain  whether  the  same 
have  been  forfeited  or  not ;  and,  if  it  shall  be  adjudged 
that  they  are  not  forfeited,  they  shall  be  forthwith 
restored  to  the  owner  or  owners,  claimant  or  claimants 
thereof."  This  Act  of  1789  was  repealed  from  and  after 
October  1st,  1790  by  the  74th  section  of  the  Act  of 
August  4th,  1790,  (1  U.  S.  Stat,  at  Large,  178,)  but  the 
49th  section  (page  170)  of  such  Act  of  1790  was  a  re- 
enactment,  verbatim^  of  the  provision  above  cited  from 
the  25th  section  of  the  Act  of  1789,  except  that,  after 
the  word  "collector"  were  added  the  words,  "or 
such  other  person  as  he  shall  appoint  for  that  pur- 
pose." 

Then  followed  the  4th  section  of  the  Act  of  May  8th, 
1792,  (1  U.  S.  StaU  at  Large,  277,)  entitlift,  "An  Act  for 
regulating  processes  in  the  Courts  of  the  United  States, 
and  providing  compensation  for  the  officers  of  the  said 
Courts,  and  for  jurors  and  witnesses,"  which  provides, 
that  "the  marshal  shall  have  the  custody  of  all  vessels 
and  goods  seized  by  any  officer  of  the  revenue,  and  shall 
be  allowed  such  compensation  therefor  as  the  Court  may 
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judge  reasonable."    That  provision  has  never  been  ex- 
pressly repealed. 

The  Act  of  August  4th,  1790,  was  repealed  from  and 
after  June  30th,  1800,  by  the  112th  section  of  the  Act  of 
March  2d,  1799,  (1  U.  S.  Stat,  at  Large,  704,)  but  the  e9th 
section  (page  678)  of  such  Act  of  1799  is  a  re-enactment, 
verbatim,  of  the  provision  so  found  in  the  49th  section  of 
the  Act  of  1790,  except  that  the  words,  **  goods,  wares 
and  merchandise,"  are,  changed  to  '^  goods,  wares  or 
merchandise."  This  provision  of  the  Act  of  1799  has 
never  been  expressly  repealed. 

The  iirst  time  that  these  provisions  of  law  appear 
to  have  come  under  judicial  cognizance  was  in  the 
case  of  Burke  v.  Trevitt,  (1  Mason,  96,)  in  1816,  where 
Mr.  Justice  Story  remarked,  that,  where  property  is 
seized  as  forfeited  under  the  revenue  laws,  it  is  the 
duty  of  the  seizing  officers  immediately  to  institute 
the  proper  process  to  ascertain  the  forfeiture;  that, 
as  soon  as  the  process  is.  commenced,  the  property 
is  in  the  custody  of  the  law ;  that  it  is  a  general  rule,  in 
all  proceedings  in  rein,  that  the  custody  of  the  thing  in  con- 
troversy belongs  to  the  Court  in  which  the  suit  is  pend- 
ing ;  that  the  provision  in  the  4th  section  of  the  Act  of 
May  8th,  1792,  directing  that  the  marshal  should  have 
the  custody  of  all  vessels  and  goods  seized  by  the  rev- 
enue officers,  was  altered,  as  to  goods,  by  the  provision 
of  the  69th  section  of  the  Act  of  March  2d,  1799,  declar- 
ing that  all  goods  seized  under  that  Act  should  be  put 
into,  and  remain  in,  the  custody  of  the  collector  or  his 
agent.  He  added  :  "  This  Act,  however,  does  not  change 
the  legal  custody,  after  process  is  served  upon  the  prop- 
erty. It  is  still,  in  contemplation  of  law,  in  the  custody 
of  the  Court ;  and  the  collector  remains  as  much  re- 
sponsible to  the  Court  for  the  property,  and  as  much 
bound  to  obey  its  decrees  and  orders,  as  the  marshal  is, 
as  to  property  confided  to  his  care.  The  collector  is,  in 
fact,  quoad  hoc,  the  mere  official  keeper  for  the  Court." 
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The  question  thus  discussed  by  Mr.  Justice  Story 
came  before  Judge  Betts,  in  this  Court,  in  1831,  for  direct 
adjudication,  in  the  case  of  the  jewels  stolen  from  the 
Princess  of  Orange,  which  were  libelled  in  rem^  by  the 
United  States,  after  being  seized  for  a  violation  of  the 
customs  laws.  Process  was  issued  to  the  marshal,  to 
attach  the  property.  The  collector  claimed,  under  the 
Act  of  1799,  the  right  to  retain  the  property,  and  the 
marshal  claimed  the  right  to  take  the  custody  of  it, 
under  the  process,  and  the  Act  of  1792.  The  question 
in  controversy  was  brought  before  Judge  Betts,  and  he 
decided  that  the  custody  of  the  goods  seized  belonged 
to  the  marshal,  as  soon  as  proceedings  were  instituted  to 
ascertain  whether  they  were  forfeited.  The  minister  of 
the  King  of  the  Netherlands  having  requested  from 
the  President  the  delivery  to  him  of  the  jewels,  as  the 
property  of  the  Princess  of  Orange,  the  Secretary  of 
State,  in  November,  1831,  submitted  the  opinion  of 
Judge  Betts,  a  copy  of  which  does  not  now  seem  ta  be 
accessible,  to  the  Attorney  General,  Mr.  Taney,  (after- 
wards Chief  Justice  Taney,)  for  his  consideration.  He 
came  to  the  conclusion,  (2  Opinions  of  Attorneys  General, 
477,)  that  Judge  Betts  was  wrong  and  Judge  Story  was 
right ;  that,  under  the  Act  of  1799,  the  custody  of  goods 
seized  belonged  to  the  collector,  not  only  until  the  libel 
was  filed,  but  also  until  the  question  of  forfeiture  was 
adjudicated  ;  that  so  much  of  the  Act  of  1792  as  gave 
the  custody  to  the  marshal  was  repealed,  and  intended 
to  be  repealed,  by  the  Act  of  1799 ;  that,  in  legal  con- 
templation, the  goods  were  in  the  custody  of  the  Court 
as  soon  as  the  process  was  issued ;  that,  although  the 
actual  possession  and  care  of  them  was  committed  to 
the  collector,  he  held  them  as  the  official  keeper  of  the 
Court,  and  was  bound  to  obey  its  order  and  direction, 
whether  conveyed  to  him  through  the  marshal  or  in  any 
other  form ;  and  that,  whether  the  custody  was  in  the 
collector  or  the  marshal,  the  goods  would  be  under  the 
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control  and  power  of  the  Court,  and  subject  to  its  direc- 
tion. Mr.  Taney  concluded  his  opinion  by  saying,  that 
he  thought  the  point  decided  by  Judge  Betts  ought  to 
be  subjected  to  revision  or  put  at  rest  by  an  explanatory 
Act  of  Congress. 

Neither  course  was  taken,  and  the  question  remained 
in  this  shape  until  December,  1838.  At  that  time,  certain 
goods  which  had  been  seized  by  the  collector  of  New 
York,  as  forfeited  for  a  violation  of  the  customs  laws,, 
were  libelled  in  rem^  by  the  United  States,  in  this  Court. 
Thereupon,  a  monition  and  warrant  was  issued  to  the 
marshal,  directing  him  to  attach  the  goods,  and  to  detain 
the  same  in  his  custody  until  the  further  order  of  the 
Court  respecting  the  same,  and  to  give  notice,  &c.  The 
collector  then  made  a  motion  to  this  Court,  that  the 
clause  in.  the  monition,  by  which  the  marshal  was  direct- 
ed to  detain  the  goods  attached  in  his  custody  until  the 
further  order  of  the  Court  respecting  the  same,  might  be 
stricken  out,  on  the  ground  that  it  was  repugnant  to  the 
60th  section  of  the  Act  of  1799,  and  was,  therefore, 
illegal  and  void,  or  that  the  monition  should  be  so 
amended,  that  the  goods  should  remain  in  the  custody 
of  the  collector,  or  such  person  as  he  should  appoint 
for  that  purpose,  until  the  proceedings  commenced  for 
the  forfeiture  of  the  goods  should  be  determined,  and  it 
should  be  judicially  ascertained  whether  the  same  had 
been  forfeited  or  not.  This  Court  denied  the  motion  of 
the  collector.  Thereupon,  the  collector  made  a  motion 
to  the  Supreme  Court,  {Ex-parte  Hoyt,  13  Peters,  279,) 
at  the  January  Term,  1839,  for  a  mandamus  to  be  direct- 
ed to  the  District  Judge,  commanding  him  to  vacate  the 
order  denying  the  motion  of  the  collector,  and  to  grant 
the  motion,  or  so  much  of  it,  and  in  such  form,  as  the 
Supreme  Court  should  direct.  The  question  was  elabor- 
ately argued  on  the  merits  by  counsel  for  the  collector  and 
the  marshal,  Chief  Justice  Taney  and  Mr.  Justice  Story 
being  members  of  the  Court.    The  statutes  on  the  sub- 
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ject  were  commented  on,  and  the  views  expressed  by 
Mr.  Justice  Story,  in  Burke  v.  Trevitt,  and  by  Chief 
Justice  Taney,  in  his  opinion  in  the  case  of  the  jewels, 
were  urged  by  the  counsel  for  the  collector.  Mr.  Justice 
Story  delivered  the  opinion  of  the  Court,  and  refers  to 
the  decision  of  Judge  Betts  in  the  case  (which  is  not 
now  to  be  found)  as  an  elaborate  opinion,  reviewing  the 
whole  series  of  laws  on  the  subject.  The  Supreme  Court 
held  that  the  case  was  not  one  in  which  it  had  the  power 
to  issue  the  writ  asked  for.  But  it  nevertheless  went 
on,  through  Mr.  Justice  Story,  to  say :  "  As  there  appears 
to  have  been  some  diversity  of  construction,  in  the 
different  Districts  of  the  United  States,  of  the  laws  on 
this  subject,  and  as  it  is  a  matter  of  general  concern 
throughout  all  the  commercial  Districts,  and  applicable 
to  the  daily  practice  of  the  Courts,  and  the  point  has 
been  fully  argued,  we  think  it  right  to  say,  that  we  are 
of  opinion,  that  the  construction  of  the  laws  of  the 
United  States,  maintained  by  the  District  Judge  in  bis 
opinion,  is  the  correct  one,  to  wit,  that,  by  the  sixty-ninth 
section  of  the  collection  Act  of  1799,  the  goods,  wares 
and  merchandise  seized  under  that  Act  are  to  be  put 
into,  and  remain  in,  the  custody  of  the  collector,  or  such 
other  persons  as  he  shall  appoint  for  that  purpose,  no 
longer  than  until  the  proper  i)roceedings  are  had,  under 
the  eighty-ninth  section  of  the  same  Act,  to  ascertain 
whether  they  are  forfeited  or  not ;  and  that,  as  soon  as 
the  marshal  seizes  the  same  goods  under  the  proper 
process  of  the  Court,  the  marshal  is  entitled  to  the  sole 
and  exclusive  custody  thereof,  subject  to  the  future 
orders  of  the  Court."  -These  views,  though  not  of 
binding  force  as  an  adjudication  on  the  merits  involved, 
are  those  of  all  the  Judges  except  Mr.  Justice  Baldwin, 
who  concurred  in  the  view  that  the  case  was  not  one  for 
a  mandamus,  but  declined  to  give  any  opinion  on  the 
merits.  It  is  quite  apparent,  that  both  Chief  Justice 
Taney  and  Mr.  Justice  Story  no  longer  adhered  to  the 
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opinions  they  had  before  expressed,  as  to  the  proper 
i^onstruction  of  the  Acts  of  Congress  on  the  subject, 
and  had  come  to  concur  with  Judge  Betts. 

From  that  time  the  question  remained  at  rest.  Con- 
gress passed  no  further  Act  on  the  subject,  until  1866.  On 
the  18th  of  July,  1866,  an  Act  was  passed,  the  3Ist  section 
of  which  (14  U.  S.  Stat,  at  La/rge^  186)  provides,  that  "all 
goods,  wares,  merchandise,  or  property  of  any  kind,  seized 
under  the  provisions  of  this  Act,  or  any  -other  law  of 
the  United  States  relating  to  the  customs,  shall,  unless 
otherwise  provided  for  by  law,  be  placed  and  remain  in 
the  custody  of  the  collector,  or  other  principal  officer  of 
the  customs  of  the  District  in  which  the  seizure  shall  be 
made,  to  abide  adjudication  by  the  proper  tribunal,  or 
other  disposition  according  to  law."  It  is  insisted,  on 
the  part  of  the  United  States,  in  advocacy  of  the  motion 
now  made  by  them,  that  this  provision  of  the  31st  sec- 
tion of  the  Act  of  1866  has  the  effect  to  require  that 
the  custody  of  all  property  seized  under  the  customs 
laws  shall  remain  in  the  custody  of  the  collector,  not- 
withstanding it  is  libelled  in  a  suit  in  rem^  in  this  Court, 
and  process  is  issued  to  the  marshal  to  attach  it,  and 
that  it  shall  so  remain  until  it  is  adjudicated  upon  finally 
in  the  suit. 

It  can  hardly  be  necessary  to  vindicate  the  correct- 
ness of  the  construction  put  by  Judge  Betts,  and  by 
the  Justices  of  the  Supreme  Court,  upon  the  provis- 
ions of  law  on  this  subject,  as  they  stood  before  the 
Act  of  1866.  No  decision  to  the  contrary  of  such  con- 
struction can  now  be  cited ;  and  I  am  satisfied  it  was 
the  correct  view.  The  custody  in  the  marshal,  intended 
by  the  4th  section  of  the  Act  of  1792,  and  the  custody 
in  the  collector,  intended  by  the  69th  section  of  the  Act 
of  1799,  were  two  different  descriptions  of  custody. 
The  custody  in  the  marshal  was  a  custody  obtained 
through  the  process  of  the  Court.  When  such  custody 
was  given,  in  1792,  the  provision  of  the  49th  section  of 
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the  Act  of  1 790,  before  referred  to,  still  remained  in 
force,  and  it  never  could  have  been  supposed,  for  a 
moment,  that  the  general  provision  of  the  4th  section  of 
the  Act  of  1792,  giving  to  the  marshal  the  custody  of 
all  vessels  and  goods  seized  by  any  officer  of  the  revenue, 
intended  that  he  should  have  such  custody  in  any  case 
except  where  he  was  called  upon  to  take  such  custody 
by  the  process  of  the  Court.  As  to  custody  aft^r 
seizure  by  the  collector,  and  before  the  issuing  of  the 
process  of  the  Court  to  the  marshal,  such  custody  re- 
mained in  the  collector,  under  the  Act  of  1790.  But, 
when  such  process  was  issued,  the  collector  was  to  yield 
the  custody  to  the  marshal.  The  two  enactments  were 
to  stand  together.  The  Act  of  1792  was  an  Act  to 
regulate  processes  in  the  Courts,  and  to  provide  compen- 
sation for  its  officers,  and  for  jurors  and  witnesses.  For 
the  custody  which,  under  it,  the  marshal  was  to  have, 
he  was  to  be  allowed  such  compensation  as  the  Court 
might  judge  reasonable — that  is,  the  Court  issuing  the 
process  under  which  such  custody  should  be  taken.  The 
Court  had  nothing  to  do  with  adjudging  a  compensation 
to  the  collector,  or  a  compensation  for  any  custody 
except  a  custody  taken  and  held  under  process.  The 
custody  of  the  collector  was  a  custody  obtained  through 
the  power  of  seizure  given  to  him  by  law,  outside  of 
process  issued  on  a  direct  proceeding  in  rem.  When  the 
69th  section  of  the  Act  of  1799  replaced,  in  substantially 
the  same  terms,  the  49th  section  of  the  Act  of  1790,  the 
4th  section  of  the  Act  of  1792  was  left  in  force,  and  the 
custody  of  the  collector,  spoken  of  in  the  Act  of  1799, 
was  as  distinct* from  the  custody  of  the  marshal,  spoken 
of  in  the  Act  of  1792,  as  the  latter  custody  was  distinct 
from  the  custody  of  the  collector,  spoken  of  in  the  Act 
of  1790.  When,  under  the  Act  of  1799,  such  proceed- 
ings were  had  as  were  required  by  that  Act,  to  ascertain 
whether  the  goods  had  been  forfeited,  then  the  custody 
of  the  collector  was  to  be  given  up  to  the  marshal.    The 
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proceedings  referred  to  were  those  prescribed  by  the 
89th  section  of  the  Act  of  1 799 — libelling  and  prosecu- 
tion in  the  proper  Court,  These  proceedings  were,  the 
filing  of  a  libel  or  information  against  the  forfeited  prop- 
erty, the  issuing  of  a  writ  to  the  marshal,  commanding 
him  to  attach  the  property,  and  to  give  the  notice  re- 
quired by  the  89th  section,  and  the  execution  of  the  writ 
by  the  marshal.  {ConJding's  Treatise,  ed.  1842,  p.  120, 
note  a,  and  p.  361.) 

Such  was  the  law  from  1799  to  1866.  The  prac- 
tice under  it  was  well  defined.  The  writ,  generally 
called  a  monition,  commanded  the  marshal  to  attach 
the  property,  and  detain  the  same  in  his  custody  until 
the  further  order  of  the  Court  respecting  the  same,  and 
to  give  due  notice,  &c.  (ConMing^s  Treatise,  ed.  1842, 
p.  590.)  Under  such  a  monition,  the  practice  has  been 
for  the  marshal  to  arrest  the  property  so  previously 
seized,  by  taking  it  into  his  custody.  {ConJding*s  Trea- 
tise, ed.  1842,  p.  361.)  Judge  Conkling,  in  his  Treatise^ 
{ed.  1842,  p.  120,  note  a,)  says,  that,  under  the  4th  section 
of  the  Act  of  1792,  and  the  69th  section  of  the  Act  of 
1799,  the  marshal  is,  by  virtue  of  the  monition  and  attach- 
ment, to  take  into  his  custody  all  other  descriptions  of 
property,  as  well  as  vessels.  Judge  Betts,  in  his  Admir- 
alty  Practice,  {ed.  1838,  p.  68,  sec.  12,)  says,  in  regard  to 
property  seized  as  forfeited  for  violations  of  the  laws  of 
the  United  States,  that,  after  being  seized,  it  is  to  be 
proceeded  against  by  libel,  as  in  ordinary  cases.  He 
adds  :  **  It  seems  to  be  considered,  in  some  of  the  United 
States'  Courts,  that  the  collector,  on  his  seizures,  holds 
the  property  until  final  condemnation  and  sale,  and, 
during  the  pendency  of  proceedings  in  Court  respecting 
it,  becomes  virtually  the  officer  of  the  Court  in  regard 
to  the  property  seized.  A  different  interpretation  is 
put  upon  the  various  Acts  of  Congress,  in  this  Court, 
and  the  collector,  like  the  master  of  the  public  ship,  is 
considered  as  holding  the  property  under  his  seizure 
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only  until  ^seized,  libelled  and  prosecuted  in  the  proper 
Court,'  pursuant  to  the  directions  of  the  statute,  his 
custody  thus  beconiiug  qualified,  and  being  superseded 
and  discharged  when  the  process  of  the  Court  acts  apon 
the  property.    The  Act  of  May  8th,  1792,  sec.  4,  applies 
to  the  case  after  the  property  is  *  seized,  libelled  and 
prosecuted,'  as  directed  by  the  Act  of  March  2d,  1799, 
sec.  89."      He  also  says  {p.  69)  that  the  attachment 
against  the  property  is  served  by  the  marshal,  by  his 
taking  the  property  into  his  own  custody.    By  Bules 
181  and  13  of  this  Court,  adopted  in  1838,  the  proper 
process,  on  an  information  in  rem,  was  defined  to  be 
an  attachment  in  rem,  united  with   a  monition.     By 
Sules  183  and  32,  the  return  of  the  marshal,  in  case  of 
process  in  rem,  must  express  the  day  of  the  seizure  of 
the  property.    Eules  49  and  50  prescribe  fees  to  the 
marshal  for  the  custody  of  vessels  and  goods  *^  seized 
by  any  ofiicer  of  the  revenue,  and  seized,  libelled  and 
prosecuted  for  forfeiture." 

In  regard  to  the  provision  of  Rule  172  of  this  Court, 
that,  in  summary  proceedings  in  rem,  in  behalf  of  the 
United  States,  where  the  matter  in  demand  does  not  ex- 
ceed fifty  dollars,  and  the  goods  are  under  seizure  by  the 
collector,  and  in  his  possession,  the  clerk  may,  at  the 
instance  of  the  district  attorney,  omit  the  attachment 
clause  in  the  monition  issued,  and  the  provision  of 
Bule  173,  that  if,  in  such  case,  the  monition  also  contains 
an  attachment,  and  the  marshal  returns  that  the  goods 
are  in  the  custody  of  the  collector,  he  shall  stand  ac- 
quitted of  all  responsibility  for  their  safe  keeping  or  pro- 
duction to  answer  the  decree,  and  the  provision  of  Bule 
174,  that,  in  such  case,  the  service  of  the  monition  shall 
be  by  leaving  a  copy  or  notice  thereof  with  the  collector 
or  person  having  the  goods  in  keeping,  and  also  making 
like  service  on  the  owner  or  his  agents,  if  known  to  the 
marshal  and  resident  in  the  city,  which  rules  apply  to 
process  on  informations  on  seizures  both  upon  land  and 
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water,  {Sules  179,  183,)  Judge  Betts  states,  in  his  Admi- 
ralty Practice,  {p.  81,)  that  the  Court,  under  those  Bnles, 
proceeds  upon  the  assumption,  that  the  collector,  by  his 
own  assent  and  that  of  the  district  attorney,  or  by  pre- 
sumption of  law,  becomes,  quoiul  hoc,  the  officer  of  the 
Court,  subject  to  its  jurisdiction,  respecting  the  detention 
and  disposal  of  the  property  seized,  but  that  such  prac- 
tice is  contrary  to  the  usual  procedure  of  the  Court,  and 
that  such  authority  over  ^the  collector  would  be  cau- 
tiously exercised,  if  objected  to  by  the  collector.  In 
view  of  what  had  been  held  to  be  the  law  as  to  the  cus- 
tody, under  the  Act  of  1792,  after  process,  of  goods  seized 
for  forfeiture,  and  libelled  and  prosecuted  in  rem,  it 
seems  very  doubtful  whether  the  practice  thus  prescribed 
in  respect  to  summary  proceedings  in  rem,  in  behalf  of 
the  United  States,  was  warranted  by  law,  and  whether 
the  power  assumed,  under  the  7th  section  of  the  Act  of 
•March  2d,  1793,  (1  U.  S.  Stat,  at  Large,  335,)  to  prescribe 
such  practice,  as  a  regulation  of  the  practice  of  the 
Court,  was  not  outside  of  the  authority  granted  by  that 
section,  because  "  repugnant  to  the  laws  of  the  United 
States."  At  all  events,  such  p]bactice  could  not  stand, 
consistently  with  the  provisions  of  the  Admiralty  Sules 
of  December  Term,  1844,  prescribed  by  the  Supreme 
Court,  hereafter  referred  to. 

By  the  9th  section  of  the  Judiciary  Act  of  Septem- 
ber 24th,  1789,  (1  U.  S.  Stat,  at  La/rge,  11,)  exclusive 
original  cognizance  is  given  to  the  District  Courts, 
of  "all  civil  causes  of  admiralty  and  maritime  juris- 
diction, including  all  seizures  under  laws  of  impost, 
navigation  or  trade  of  the  United  States,  where  the 
seizures  are  made  on  waters  which  are  navigable  from 
the  sea  by  vessels  of  ten  or  more  tons  burthen,  within 
their  respective  districts,  as  well  as  upon  the  high 
seas,"  and  also  of  '^  all  seizures  on  land,  or  other  waters 
than  as  aforesaid,  made,  and  of  all  suits  for  penalties 
and  forfeitures  incurred,  under  the  laws  of  the  United 
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States."  Prosecutions  following  such  seizures  on  waters 
so  navigable,  are  held  to  be  civil  causes  of  admiralty 
and  maritime  jurisdiction,  and,  therefore,  triable  with- 
out the  intervention  of  a  jury ;  but  prosecutions  follow- 
ing other  seizures  are  held  to  be  suits  at  common  law, 
within  the  7th  amendment  to  the  Constitution,  and, 
therefore,  not  triable  otherwise  than  by  a  jury.  In  the 
case  of  a  seizure  on  the  high  seas  or  on  waters  so  navi- 
gable, the  case  being  then  strictly  a  case  of  admiralty 
jurisdiction,  the  first  pleading  filed  by  the  prosecution 
is  properly  known  as  a  libel  of  information  ;  and,  in  the 
case  of  a  seizure  on  land  or  on  waters  not  so  navigable, 
the  case  being  one  not  strictly  of  admiralty  jurisdiction, 
such  first  pleading  is  properly  known  as  an  informa- 
tion. {Colliding' s  Treatise^  ed.  1842,^.  350.)  Eules  1  and 
5  of  this  Court  speak  of  libels  and  informations,  and 
Eule  179  speaks  of  **  informations  on  seizures  upon  land 
or  water."  Judge  Betts,  in  his  Admiralty  Practice,  {ed.* 
1838,  p.  69,)  speaks  of  libels  or  informations  filed  against 
property  seized  as  forfeited.  An  examination  of  text 
books  and  decisions  shows  that  the  pleadings  filed  to 
forfeit  property  seized  have  been  generally  called,  in- 
differently, libels  of  information  and  informations,  whe- 
ther the  seizures  were  on  land  or  on  water. 

The  6th  section  of  the  Act  of  August  23d,  1842,  (5  U. 
S.  Stat,  at  Large,  518,)  provides,  that  the  Supreme  Court 
shall  have  power,  among  other  things,  to  prescribe  and 
regulate  and  alter  the  forms  and  modes  of  framing  libels 
and  other  pleadings,  in  suits  at  common  law  or  in  admi- 
ralty pending  in  the  Circuit  and  District  Courts  of  the 
United  States,  and  generally  the  forms  and  modes  of 
proceeding  to  obtain  relief,  and  generally  to  regulate 
the  whole  practice  of  the  said  Courts.  Under  this  au- 
thority, the  Supreme  Court,  at  its  December  Term,  1844, 
promulgated  certain  Eules,  which  took  effect  from  and 
after  September  1st,  1845,  as  Eules  ''  for  the  regulation 
and  government  of  the  practice  of  the  Circuit  and  Dis- 
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trict  Courts  of  the  United  States  in  suits  in  admiralty 
on  the  instance  side  of  the  Courts."  The  1st  Eule  shows 
that  the  Euies  cover  all  civil  causes  of  admiralty  and 
maritime  jurisdiction  commenced  by  libel  or  libel  of 
information.  The  22d  Eule  provides,  that  "all  informa- 
tions and  libels  of  information  upon  seizures  for  any 
breach  of  the  revenue,  or  navigation,  or  other  laws  of 
th.e  United  States,  shall  state  the  place  of  seizure, 
whether  it  be  on  land  or  on  the  high  seas,  or  on  navi- 
gable waters  within  the  admiralty  and  marifime  jurisdic- 
tion of  the  United  States."  All  of  those  Eules,  unless 
altered  by  the  Act  of  1866,  apply  to  the  present  case, 
because,  this  being  a  seizure  on  waters  navigable  from 
the  sea  by  vessels  of  ten  or  more  tons  burthen,  is,  within 
all  the  decisions,  from  the  case  of  La  Vengeance  (3 
DdlldSy  297,)  to  the  present  time,  a  civil  cause  of  admi- 
ralty and  maritime  jurisdiction,  and  it  is  a  case  on  the 
instance  side  of  the  Court,  and  not  a  case  in  prize.  The 
9th  of  those  Eules  provides,,  that,  "in  all  cases  of 
seizure,  and  in  other  suits  and  proceedings  in  rem^  the 
process,  unless  otherwise  provided  for  by  statute,  shall 
be  by  a  warrant  of  arrest  of  the  shii>,  goods  or  other 
thing  to  be  arrested ;  and  the  marshal  shall  thereupon 
arrest  and  take  the  ship,  goods  or  other  thing  into  his 
possession  for  safe  custody,  and  shall  cause  public  notice 
thereof  and  of  the  time  assigned,"  &c.,  to  be  given. 
This  Eule  provides  for  process  of  arrest,  "  unless  other- 
wise provided  for  by  statute,"  and  prescribes,  that,  on 
such  process,  the  marshal  must  take  the  property  into  his 
possession,  for  safe  custody.  His  right  and  duty,  there- 
fore, prior  to  the  passage  of  the  Act  of  July  18th,  1866,  to 
take  custody  of  property  under  process  from  the  Court, 
in  cases  of  seizures  cognizable  in  the  admiralty,  were 
clearly  provided  for,  not  only  by  the  Act  of  1792,  not- 
withstanding the  Act  of  1799,  but  also  by  the  9th  Eule 
in  admiralty ;  and  his  right  and  duty,  prior  to  the  pas- 
sage of  such  Act  of  1866,  to  take  custody  of  property. 


542  SOUTHERN  DISTRICT  OF  NEW  YORK, 


The  United  States  v.  One  Case  of  Silk,  Ac 


under  process  from  the  Court,  in  cases  of  seizures  not 
cognizable  in  the  admiralty,  were  clearly  provided  for 
by  the  Act  of  1792,  jiving  him  the  custody,  under  and 
after  process,  of  ^' all  vessels  and  goods  seized  by  any 
oflBcer  of  the  revenue." 

The    question,  then,   is — What  eflfect  has  the   Slst 
section   of  the  Act  of  1866  on  the  prior  le^slation, 
and  on  the  9th  Eule  in  admiralty,  in  respect  to  this 
case  ?     The  43d  section  of  that  Act  {p.  188)  repeals  all 
Acts  and  psrtts  of  Acts  "  conflicting  with  or  supplied  by" 
that  Act.    The  Slst  section  relates  to  all  seizures  under 
any  law  relating  to  the  customs — to  seizures  of  ves- 
sels as  well  as  to  seizures  of  other  property— to  seizures 
on  land  as  well  as  to  seizures  on  the  water.    The  69th 
section  of  the  Act  of  1799  only  related  to  seizures  of 
goods,  wares  and  merchandise.    It  did  not  include  ves- 
sels.   Vessels  and  goods  both  were  named  in  the  4th 
section   of  the  Act  of  1792,  but  the  collector  never 
claimed  the  custody  of  vessels,  under  the  Act  of  1799. 
The  Act  of  1866,  however,  covers  "all  goods,  wares, 
merchandise  or  property  of  any  kind,"  seized  under  any 
law  relating  to  customs.    It  declares,  that  such  property 
shall,  **  unless  otherwise  provided  for  by  law,"  be  placed 
and  remain  in  the  custody  of  the  collector  or  other  prin- 
cipal officer  of  the  customs  of  the  district  in  which  the 
seizure  shall  be  made,  "to  abide  adjudication  by  the 
proper  tribunal,  or  other  disposition  according  to  law/' 
When  Congress  made  this  enactment,  provision  by  law 
existed  for  the  custody  of  property  after  its  seizure  by 
officers  of  the  customs  and  before  prosecution.    In  re- 
spect to  a  vessel,  it  would  necessarily  remain  in  the  ens- 
tody  of  the  customs  officer  seizing  and  securing  it  under 
section  70  of  the  Act  of  1799,  until  a  suit  to  enforce  the 
forfeiture  should  be  commenced  against  the  vessel,  under 
section  89  of  that  Act.    In  respect  to  goods,  wares  and 
merchandise,  they  would,  under  section  69  of  that  Act, 
be  put  by  the  seizor  into,  and  remain  in,  the  custody  of 
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the  collector  or  his  appointee,  until  the  commencement 
of  a  suit  against  them  to  enforce  the  forfeiture  of  them. 
In  respect  to  both  classes  of  property,  the  marshal 
would,  under  the  Act  of  1792,  take  .custody  of  the  prop- 
erty, under  process  in  the  suit.  Now,  certainly,  on  this 
state  of  facts,  it  must  be  held,  that  Congress  intended, 
by  the  Act  of  1866,  to  make  s(>me  change  in  respect  to 
the  custody  of  property  seized.  Was  the  change  in- 
tended only  a  change  of  the  custody  of  vessels,  so  that, 
before  and  until  suit,  they  should  go  into  and  remain  in 
the  custody  of  the  collector  or  his  appointee,  instead  of 
remaining  in  the  custody  of  their  seizor  ?  I  think  not. 
Yet  that  is  the  only  change  made,  if  the  marshal  is  to 
take  custody,  as  before  the  Act  of  1866,  of  all  seized 
property,  after  process.  The  Act  of  1799,  as  construed, 
gave  custody  of  goods  to  the  collector  only  until  the  in- 
stitution of  proceedings  against  them  by  suit.  The  Act 
of  1866  gives  to  the  collector  custody  of  all  seized  prop- 
erty— ^vessels  and  goods — "  to  abide  adjudication  by  the 
proper  tribunal,  or  other  disposition  according  to  law.'* 
The  words,  **  to  abide  adjudication  by  the  proper  tri- 
bunal "  mean,  to  abide  or  await  a  determination  by  such 
tribunal  as  to  whether  the  thing  seized  is  forfeited  or 
not — to  remain  in  the  custody  of  the  collector  until  such 
tribunal  makes  such  determination,  and  while  the  pro- 
ceedings are  going  on  in  the  suit  brought  to  obtain  such 
determination.  When  we  speak  of  an  adjudication,  we 
mean  a  judgment  determining  the  right;  and  Congress 
must  be  regarded  as  having  intended  that  meaning. 

But,  it  is  claimed,  under  the  words,  *'  other  disposition 
according  to  law,"  that  the  custody  of  the  property  is  to 
remain  in  the  collector  only  to  abide  some  lawful  dispo- 
sition of  the  property,  and  that  the  taking  of  the  prop- 
erty by  the  marshal  under  process  in  the  suit  was  a 
disposition  of  it  according  to  law,  provided  for  at  the 
time  the  Act  of  1866  was  passed,  and,  therefore,  such  tak- 
ing of  it  must,  under  the  Act  of  1866,  be  regarded  as  a 
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disposition  of  it  according  to  law.  What  is  the  meaning 
of  the  word  "disposition,"  as  used  in  the  Act  of  1866? 
There  were  in  existence,  at  that  time,  several  modes  of 
finally  disposing  of  seized  property,  both  before  and 
after  suit  The  forfeiture  of  it  might  be  remitted  by  the 
Secretary  of  the  Treasury,  under  the  1st  section  of  the 
Act  of  March  3d,  1797,  (X  U.  S.  Stat,  at  Large,  506,)  or 
under  the  16th  section  of  the  Act  of  July  18th,  1866.  It 
might  be  delivered  to  the  claimant  on  appraisement  and 
bond,  under  the  89th  section  of  the  Act  of  1799.  It 
might,  if  not  over  $500  in  value,  be  sold  by  the  collector, 
under  the  12th  and  15th  sections  of  the  Act  of  July  18th, 
1866.  These  dispositions  of  it  would  be  dispositions  of 
the  same  character  with  a  disposition  of  it  by  the  Court 
by  a  sale  of  it  after  condemnation,  as  provided  for  by 
the  90th  section  of  the  Act  of  1799.  They  would  finally 
dispose  of  the  property  as  a  res,  as  between  it  and  the 
United  States.  I  think  these  and  these  only  are  the  dis- 
positions intended  by  the  word  "disposition'*  in  the 
Act  of  1866— dispositions  ejusdem  generis  with  a  disposi- 
tion by  adjudication — ^final  dispositions  of  the  res — not  a 
mere  change  of  its  custody  before  final  disposition. 

Then  comes  the  phrase^  "unless  otherwise  provided  for 
by  law."  Property  seized  is,  "  unless  otherwise  provided 
for  by  law,"  to  remain  in  the  custody  of  the  collector,  to 
abide  adjudication,  &c.  If  it  be  held,  that  the  phrase, 
"unless  otherwise  provided  for  bylaw,"  has  the  eftect 
to  leave  in  force  the  provision  as  to  custody  by  the  mar- 
shal after  process,  then  the  provision  of  the  Act  of  1866 
makes  no  change  except  to  put  vessels  into  the  custody 
of  the  collector  before  and  until  process.  These  words, 
"unless  otherwise  provided  for  by  law,"  must  be  con- 
strued in  connection  with  the  provision  of  section  43  of 
the.  same  Act,  repealing  all  "parts  of  Acts  conflicting 
with  or  supplied  by  this  Act."  Custody  until  adjudica- 
tion, and  after  as  well  as  before  process,  is  supplied  by 
the  Act  of  1866.    It  was  supplied  by  previous  legislation. 


FEBRUARY,    1871.  546 


The  TJnited  States  v.  One  Case  of  Silk,  Ac, 


Custody  after  process  was,  by  i)revious  legislatioD,  given 
to  the  marshal.  It  is,  by  the  Act  of  1866,  given  to  the 
collector.  The  former  provision  for  such  custody  by  the 
marshal  after  process  conflicts  with  the  new  provision 
as  to  custody  by  the  collector  after  process.  **  Every 
afSrmative  statute  is  a  repeal  by  implication  of  a  pre- 
cedent aflbmative  statute,  so  far  as  it  is  contrary 
thereto."  {Ikoarris  on  Statutes^  673.)  The  words,  "un- 
less otherwise  provided  for  by  law,"  cannot  be  held  to 
embrace  the  prior  provisions  of  law  which  are  thus  in 
conflict  with  and  supplied  by  the  Act  of  1866.  On  the 
contrary,  such  prior  provisions  must  be  held  to  be  super- 
seded and  repealed. 

Nor  is  the  question  one  which  involves  the  juris- 
diction or  authority  of  the  Court  over  the  res  that  is 
prosecuted,  or  its  jurisdiction  over  the  suit  in  rem. 
The  property  having  been  seized  as  forfeited,  and  the 
seizure  having  been  adopted  by  the  United  States, 
by  bringing  the  suit  in  rem  to  enforce  the  forfeit- 
ure, the  Court  has  jurisdiction  to  decree  such  forfeit- 
ure, and  jurisdiction  and  authority  to  order  the  property, 
under  the  89th  section  of  the  Act  of  1799,  to  be  delivered 
to  the  claimant  on  appraisement  and  bond  and  the  pay- 
ment of  duties,  and  to  cause  the  property,  under  the 
90th  section  of  the  same  Act,  if  not  bonded,  to  b^,  when 
condemned,  sold  by  the  marshal  or  other  proper  oflicer 
of  the  Court,  even  though  the  property  remains  in  the 
custody  of  the  collector  until  adjudication.  The  views 
of  Mr.  Justice  Story  and  of  Chief  Justice  Taney,  before 
cited,  are  sound  in  reference  to  a  case  where  in  fact 
the  collector  and  not  the  marshal  is  to  have  custody  after 
process.  The  property  is,  in  contemplation  of  law,  after 
process,  in  the  custody  of  the  Court,  although  the  marshal 
docs  not  take  it  into  his  custody,  provided  it  remains  in 
custody,  under  a  seizure  for  forfeiture,  while  the  pro- 
ceedings in  Court  against  it  are  pending.  The  collector 
is  its  official  keeper,  for  the  Court,  after  process,  and  the 
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Oourt  has,  after  process,  as  fall  control  over  it  in  the 
hands  of  the  collector,  and  as  full  power  to  compel  ob^ 
dience  by  the  collector  to  all  orders  of  the  Oourt  re- 
specting it,  as  if  it  were  in  the  hands  of  the  marshal, 
under  process.  Such  appears  to  have  been  the  view  of 
Judge  Betts  in  respect  to  custody  by  the  collector  after 
process,  under  the  Bules  of  this  Oourt  in  regard  to  sum- 
mary proceedings  in  rem  in  behalf  of  the  United  States, 
where  the  matter  in  demand  did  not  exceed  fifty  dol- 
lars ;  and  it  is  a  necessary  view  in  respect  to  all  prop- 
erty prosecuted  for  forfeiture,  where  the  custody  after 
process  is  given  by  statute  to  the  collector. 

It  follows,  that  not  only  is  the  provision  of  the  4th 
section  of  the  Act  of  1792  abrogated  by  the  Act  of  1866, 
but  the  9th  Bule  in  admiralty,  in  view  of  the  provision 
of  the  Act  of  1866,  does  not  apply  to  cases  like  the  pres- 
ent one.  Such  cases  are,  in  the  language  of  that  Bule, 
"  otherwise  provided  for  by  statute." 

Such  being  the  interpretation  of  the  Act  of  1866, 
what  relief  is  to  be  granted  on  the  motion  in  this 
case?  I  think  the  proper  course  is,  to  amend  the 
alias  monition,  so  that  it  shall  command  the  marshal 
to  attach  the  property  by  leaving  with  the  collector  or 
other  person  having  the  property  in  custody  a  copy  of 
the  monition,  and  also  a  notice  requiring  such  collector 
or  other  person  to  detain  such  property  in  custody  until 
the  further  order  of  the  Oourt  respecting  it,  and  to  give 
due  notice,  &c.  This  will  be  the  proper  form  of  moni- 
tion to  be  issued  in  all  cases  where  property  is  under 
seizure  as  forfeited  for  violations  of  the  customs  laws, 
and  is  in  the  custody  of  the  collector  or  other  principal 
o£Qi«er  of  the  customs. 

T.  Simons  (Assistant  District  Attorney),  for  the 
United  States. 

John  Sedgwick^  for  the  marshal. 
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THE  UNITED  STATES  vs.  SIGISMUND  ULLMAN, 

Tariff  Acts. — ^Construction. — Commercial  Designation. — Copper 

AND  Dutch  Metal. 

The  Tariff  Act  of  March  2d,  1861,  imposed  a  dnty  of  10  per  cent,  on  "Datch 
metal,"  and  of  SO  per  cent,  on  mannfactares,  not  otherwise  provided  for,  of 
brass,  copper  or  other  metal,  **  or  of  which  either  of  these  metals,  or  any  other 
metal,  sbaU  be  the  component  material  of  chief  valae."  The  Tariff  Act  of  Feb- 
raary  24th.  1860,  imposed  a  daty  of  46  per  cent,  on  "  all  manufactnres  of  copper, 
or  of  which  copper  shall  be  a  component  of  chief  yalue,  not  otherwise  herein 
provided  for." 

Aid,  that,  nnder  the  Tariff  Acts,  brass  mnst  be  taken  to  be  a  metal,  as  well  as 
copper,  and  that,  if  Dutch  metal  was  a  manufacture  of  brass,  although  copper 
was  the  chief  component  of  brass,  yet  Dutch  metal  would  not  be  included  in  the 
Act  of  1869,  as  being  a  manufacture  of  which  copper  was  a  component  of  chief 
▼alne. 

In  cases  of  serious  ambiguity  in  the  language  of  a  Tariff  Act,  or  doubtful  classifica- 
tion of  articles,  or  vague  or  doubtful  interpretation,  the  construction  of  the  Act 
is  to  be  in  favor  of  the  importer. 

It  is  not  the  province  of  the  jury  to  construe  the  law,  but  to  receive  the  construc- 
tion firom  the  Court 

This  was  an  action  to  recover  duties  alleged  to  be 
dne  to  the  United  States  on  an  importation  of  ^*  Dutch 
metal,"  made  by  the  defendant,  and  entered  at  the 
<!iustom  house  at  New  York,  by  him,  on  the  29th  of 
March,  1869.  The  value  of  the  importation  was  $1,067, 
in  gold.  The  collector  exacted  from  the  defendant  a 
duty  thereon  of  10  per  cent.,  ad  valorem,  amounting  to 
4106  70,  in  gold,  which  was  paid  by  him,  and  the  goods 
were  delivered  to  him.  It  was  now  claimed,  that  a 
duty  of  45  per  cent,  ad  valoremv  on  such  value  should 
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havo  been  paid  on  1988'worth  of  the  goods.    This  suit 
was  brought  to  recover,  as  the  proper  difference,  $345  80, 
in  gold,  with  interest  from  March  29th,  1869.    The  claim 
was  based  on  the  ground,  that  a  duty  of  45  per  cent,  ad 
valorem  was  imposed  on  the  goods  by  the  Act  of  Febnl- 
ary  24th,  1869,  (15  U.  8.  Stat,  at  Large,  274),  entitled  "An 
Act  regulating  the  duties  on  imported  copper  and  cop- 
per ores."    That  Act  provides,  "that,  from  and  after 
the  passage  of  this  Act,  in  lieu  of  the  duties  heretofore 
imposed  by  law  on  the  articles  hereinafter  mentioned, 
there  shall  be  levied,  collected,  and  paid  on  the  articles 
herein  enumerated  and  provided  for,  imported  from  for- 
eign countries,  the  following  specified  duties  and  rates 
of  duty,  that  is  to  say :  On  all  copper  imported  in  the 
form  of  ores,  three  cents  on  each  pound  of  fine  copper 
contained  therein ;  on  all  regulus  of  copper,  and  on  all 
black  or  coarse  copper,  four  cents  on  each  pound  of  fine 
copper  contained  therein  ;  on  all  old  copper  fit  only  for 
reman ufacture,  four  cents  per  pound ;  on  all  copper  in 
plates,  bars,  ingots,  pigs,  and  in  other  forms  not  manu- 
factured or  herein  enumerated,  including  sulphate  of 
copper  or  blue  vitriol,  five  cents  per  pound ;  on  copper 
in  rolled  plates,  called  braziers'  copper,  sheets,  rods, 
pipes,  and  copper  bottoms,  eyelets,  and  all  manufactures 
of  copper,  or  of  which  copper  shall  be  a  component  of 
chief  value,  not  otherwise  herein  provided  for,  forty-five 
per  centum,  ad  valorem." 

On  the  7th  of  May,  1869,  the  Secretary  of  the  Trea- 
sury issued  a  circular  to  the  officers  of  the  customs,  (9 
Internal  Revenue  Becordy  172),  in  which,  after  reciting  the 
said  Act,  he  said :  *'  The  question  has  been  presented  to 
this  Department,  whether  *  bronze  powders  *  and  '  Dutch 
metal '  are  properly  liable  to  duty  under  the  Act  in  ques- 
tion. It  is  the  opinion  of  the  Department  that  the  arti- 
cles named  are  manufactures,  and  it  is  understood  that 
they  are  composed  in  part  of  copper.  The  principal 
question  remaining  is,  whether  copper  is  the  component 
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of  chief  value  in  such  manufactures.  If  this  be  so,  and 
the  articles  are  not  otherwise  provided  for  in  said  Act, 
they  are  liable  to  a  duty  of  forty-flve  per  centum,  ad 
valorem." 

On  the  14th  of  July,  1869,  the  Secretary  of  the  Treas- 
ury made  a  decision,  {10  Internal  Revenue  Becord,  26, 163), 
in  which  he  said,  in  a  letter  to  a  firm  which  had  imported 
stamped  brass  goods  in  May,  1869 :  ''As,  in  all  articles 
made  of  the  composition  usually  known  as  brass,  copper 
is  the  component  of  chief  value,  the  goods  imported  by 
you  were  subject  to  "  a  duty  of  forty-five  per  cent.,  ad 
valorem,  under  the  Act  of  February  24th,  1869.  "The 
position  taken  by  the  collector  is  correct,  in  regard  to 
the  material  of  which  brass  Is  composed ;  and,  as  the  law 
in  question  includes  all  articles  of  which  copper  is  the 
component  of  chief  value,  his  action  in  assessing  said 
duty  was  correct.  The  fact,  that  brass  and  many  other 
articles  of  which  copper  forms  the  principal  part,  have 
other  distinctive  names,  and  are  never  known  as  manu- 
factures of  copper,  in  the  commercial  world,  cannot  be 
deemed  to  affect  the  question,  under  the  very  compre- 
hensive language  of  the  Act  referred  to." 

On  the  19th  of  July,  1869,  the  Secretary  of  the  Treas- 
ury made  a  decision,  (10  Internal  Revenue  Record,  25),  on 
an  appeal  from  a  decision  of  the  collector  of  the  port  of 
New  York  assessing  duty  at  the  rate  of  forty-five  per 
cent,  on  certain  Dutch  metal  and  bronze  powder,  im- 
ported into  that  port  in  June,  1869.  The  Secretary  said  : 
*'  The  language  of  the  Act  of  February  24th,  1869,  is  very 
•comprehensive,  and,  in  the  opinion  of  this  Department, 
embraces  every  manufacture  of  which  coi)per  is  the  com- 
ponent of  chief  value,  whether  the  copper  be  the  simple 
metal,  or  in  the  form  of  an  alloy,  or  combination  of 
chemicals,  or  otherwise,  with  any  other  article  or  ar- 
ticles." 

On  March  29th,  1869,  the  defendant  entered  at  the 
^custom-house  an  invoice  of  "Dutch  metal,"  and  the 
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duty  wa8,  by  the  entry  clerk,  estimated  at  ten  per  oent.^ 
under  the  tariff  Act  of  March  2d,  1861.  The  appraiser^ 
April  15th,  1869,  returned  the  article  as  ''Dutch  metal, 
at  ten  per  centum,  ad  valorem."  May  19th,  1869,  the 
collector  directed  the  appraiser  to  reconsider  his  return, 
and ''  report  if  copper  is  a  component  part  of  chief  value^ 
See  Secretary's  decision,  dated  May  7th,  1869/*  There- 
upon^ on  June  19th,  1869,  the  appraiser  reported  the 
article  as  ''Dutch  metal,  a  manufacture  of  which  copper 
is  component  of  chief  value,  at  forty-five  per  centum/' 
Then  the  collector  liquidated  the  entry  at  forty-five  per 
cent.,  instead  of  ten  per  cent.  The  importer  refused  to 
pay  the  difference,  and  the  Government  brought  this  suit 
therefor. 

The  United  States  gave  evidence  tending  to  show 
that  the  proportion  of  copper  entering  into  Dutch  metal 
was  so  great,  that  the  rolled  sheets  of  metal  out  of  which 
it  was  made  could  not  be  called  the  brass  of  commerce. 

The  defendant  gave  evidence  tending  to  show  that 
such  rolled  sheets  were  the  brass  of  commerce,  and  were 
an  article  of  commerce,  and,  &s  such,  were  sold,  and  used 
to  make  other  things  besides  Dutch  metal. 

The  defendant's  counsel  claimed,  that  the  United 
States  could  not  recover,  unless  it  was  found  that  Dutch 
metal  was  a  manufacture  of  which  copper,  as  known  to 
the  tariff  laws,  was  a  component  of  chief  value ;  that 
brass  was  well  known  to  tariff  legislation  ;  that  the  cop- 
per Act  of  1869  did  not  obliterate  brass  and  its  manufac- 
tures, or  the  other  metals  therein  named  and  their  man- 
ufactures ;  and  that  Dutch  metal  was  not,  in  the  tariff 
sense,  a  manufacture  of  copper,  but  a  manufacture  of 
brass,  or  of  some  other  alloy. 

Both  parties  agreed,  that,  in  the  sheets  of  which  the 
Dutch  metal  was  made,  copper  was  the  component  of 
chief  value,  and  that,  as  an  original  ingredient,  in  a 
chemical  sense,  copper  was  the  component  of  chief  value 
among  the  components  of  Dutch  metal. 
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When  the  testimony  was  closed,  the  defendant's 
counsel  requested  the  Court  to  instruct  the  jury  as  fol- 
lows : 

1.  Brass  is  an  article  well  known  to  commerce  and 
the  revenue  laws,,  and,  if  the  jury  shall  find  that  Dutch 
metal  is  manufactured  therefrom,  as  a  distinct  article, 
then  it  is  not  liable  to  duty  under  the  copper  Act  of  Feb- 
ruary, 1869. 

2.  Even  if  the  jury  shall  find  that  the  chief  compo- 
nent material,  from  which  the  article  out  of  which  Dutch 
metal  is  subsequently  made,  is  copper,  still,  if  the  result 
of  the  first  process  is  a  distinct  article,  known  in  com- 
merce as  brass,  or  as  any  other  metal,  from  which  the 
merchandise  now  in  controversy  was  made,  then  it  is  not 
dutiable  under  the  copper  Act  of  February,  1869,  as  a 
manufacture  of  copper. 

3.  If  the  jury  find  that  the  article  in  controversy  is 
known  in  commerce  as  Dutch  metal,  then  the  rate  of 
duty  thereon  is  fixed  by  the  tariff  Act  of  March  2d,  1861, 
and  their  verdict  must  be  for  the  defendant. 

The  District  Attorney  requested  the  Court  to  charge 
the  jury  thus: 

1.  That,  if  the  jury  find  that  Dutch  metal  is  manufac- 
tured from  a  compound  of  copper  and  zinc,  which  com- 
pound is  made  for  the  purpose  of  manufacturing  Dutch 
metal,  and  is  made  in  the  proportions  requisite  to  that 
end,  and  that  the  manufacture  is  a  continuous  process, 
begun  and  continued  with  a  view  of  producing  Dutch 
metal,  then  they  should  find  that  Dutch  metal  is  not  a 
manufacture  of  brass,  or  one  of  which  the  component  of 
chief  value  is  brass. 

2.  That,  upon  the  evidence  in  this  case,  it  is  apparent 
that  Dutch  metal  is  not  a  manufacture  of  brass,  within 
the  commercial  sense  of  that  term,  as  used  in  the  tariff 
Acts. 

3.  That  the  designation,  '*  Dutch  metal,"  if  it  be  the 
name  of  a  manufacture  of  which  the  component  of  chief 
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value  is  copper,  is,  for  that  reason,  within  the  Act  of 
1869,  notwithstanding  it  is  specifically  taxed  in  former 
.  Acts. 

4.  That,  even  if  the  article  produced,  in  one  state  of 
the  process  of  manufacture,  assumes  a  form  or  condition 
which  might  scientifically  be  called  brass,  yet  that  cir- 
cumstance, if  the  intention  was  to  produce  Dutch  metal 
by  the  completed  process,  does  not  make  the  article  pro- 
duced a  manufacture  of  brass. 

5.  That  the  components  of  such  an  article  are  to  be 
ascertained  by  reference  to  its  bases,  and  not  to  inter- 
mediate accidents  or  incidents. 

-'C.  That  the  article  of  which  Dutch  metal  is  manufac- 
tured, which  is  described  as  **Lahngold,"  by  some  of 
the  witnesses,  is  not  a  ^' metal,''  within  the  meaning  of 
the  Acts  of  Congress. 

7.  That  said  article  is  an  alloy,  and  not  a  metal, 
either  in  the  arts  or  in  law. 

8.  That,  whether  a  metal  or  an  alloy,  if  it  is  produced 
as  part  of  the  process  of  manufacturing  Dutch  metal, 
and  for  the  purpose  of  accomplishing  that  manufacture, 
the  Dutch  metal  produced  is  not  to  be  deemed  a  mann- 
facture  of  such  alloy  or  metal,  but  of  the  articles  used  as 
the  bases  of  the  whole  manufacture. 

The  respective  counsel  presented  the  case  to  the  jury, 
and  the  Court,  Blatohfobd,  J.,,  charged  as  follows : 

This  is  an  action  brought  by  the  United  States  against 
Sigismund  Ullman,  to  recover  a  sum  of  money  as  due  by 
him  to  the  United  States.  Under  the  laws  of  the  United 
States,  if  goods  are  imported  upon  which  duties  are  im- 
posed by  law,  and  those  goods,  rightfully  or  wrongfully, 
by  the  permission  of  the  officers  of  the  Government,  or 
against  their  will,  come  into  the  possession  of  the  indi- 
vidual who  Imports  them,  those  duties  are  a  personal 
debt  against  the  importer,  in  addition  to  there  being  a 
lien  therefor  upon  the  goods,  so  long  as  they  remain  in 
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the  possession  of  the  Goyemment.  The  goods  now  in 
controversy,  as  you  have  seen,  passed  into  the  posses- 
sion of  Mr.  Ullman,  with  the  foil  consent  and  permission 
of  the  Government  authorities ;  but  the  Government 
claims,  that,  although  he  paid  all  the  duty  required  of 
him  at  the  time,  which  was  10  per  cent.,  ad  valorem,  he 
did  not  pay  as  much  as  the  law  demanded.  The  Govern- 
ment, which  can  suffer  no  prejudice  by  the  omissions  or 
mistakes  of  its  oflScers,  brings  this  suit ;  and,  if  it  had 
the  right,  when  these  goods  were  entered  at  the  custom- 
house, to  exact  the  45  per  cent,  which  it  now  demands, 
it  has  the  same  right  at  the  present  time.  Therefore, 
the  question  in  this  case  is,  simply,  whether  these  goods, 
at  the  time  they  were  entered,  were  liable  to  a  duty  of 
45  per  cent.,  ad  valorem,  under  the  Act  of  1869. 

This  is  not  a  case  of  fraud  or  undervaluation,  and  of 
seizure,  which  is  a  frequent  shape  in  which  revenue  cases 
come  before  this  Court.  If  45  per  cent,  in  this  case  had 
been  demanded  of  Mr.  Ullman  at  the  time,  it  might  have 
been  paid  under  protest,  and  then,  if  he  complied  with 
all  the  forms,  he  could  have  brought  suit  against  the 
collector  in  the  Circuit  Court  for  this  district,  or  in  the 
State  Court,  whence  it  would  have  been  removed  into 
the  Circuit  Court.  But,  in  that  case,  the  same  rules  of 
law  would  have  been  applicable.  The  collector  who 
levied  the  duties  would  in  such  case  be  required,  as  the 
Government  is  in  this  case,  to  show  warrant  of  law, 
clear  and  explicit,  for  exacting  the  money  as  and  for  du- 
ties or  taxes.  That  principle,  enforced  many  times  by 
the  Courts,  was  well  expressed  by  Mr.  Justice  Nelson  in 
a  case  (Powers  v.  Barney,  5  Blatchf.  C.  C.  E.,  202)  in 
which  he  said,  in  the  Circuit  Court  for  this  district,  that 
duties  are  never  imposed  upon  a  citizen  in  cases  of  seri- 
ous ambiguity  in  the  language  of  an  Act,  or  doubtful 
classification  of  articles,  or  vague  or  doubtful  interpreta- 
tion, and  that,  in  all  such  cases,  the  construction  must 
be  in  favor  of  the  imi)orter. 
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Now,  gentlemen,  it  is  necessary  that  I  shoold  give  to 
yon,  and  yon  must  take  from  tbe  Ooort,  as  matter  of 
law,  the  legal  construction  of  the  Act  of  Congress  of 
1 869,  under  which  this  sum  of  money  is  claimed  by  the 
Oovemment.  It  is  your  duty,  under  your  oaths,  not 
merely  to  give  a  verdict  according  to  the  evidence,  bub 
according  to  the  evidence  under  the  law  as  explained  to 
you  by  the  Court.  It  is  not  for  yon  to  construe  the  law 
yourselves.  And  I  refer  to  this  suliject  because  a  strong 
appeal  was  made  to  you,  in  summing  up,  by  the  counsel 
for  tbe  Government,  as  to  what  construction  you  should 
put  upon  this  law.  It  is  not  your  business  to  put  any 
construction  whatever  upon  the  law.  That  is  the  busi- 
ness of  the  Court,  and  it  would  be  as  proper,  and  as 
consonant  with  the  administration  of  justice,  for  the 
counsel  for  the  defendant  to  appeal  to  you  to  construe 
this  law  in  one  way  because  you  are  in  favor  of  a  low 
tariff,  as  it  is  for  the  counsel  for  the  Government  to 
appeal  to  you  to  construe  the  law  in  another  way  be- 
cause you  are  advocates  of  a  high  tariff.  That  has 
nothing  to  do  with  this  trial.  Those  considerations  are 
considerations  proper  to  arise  in  Congress  on  the  enact- 
ment of  the  law.  They  have  no  place  in  a  Court  of 
justice ;  much  less  have  they  anything  to  do  with  the 
functions  of  a  jury.  I  speak  strongly,  not  only  for 
the  reason  just  stated,  but  also  for  the  further  reason, 
that  this  principle  is  a  result  of  the  wisdom  of  Courts  of 
justice  and  of  judges,  for  years,  under  the  Anglo-Saxon 
system.  The  rule  is,  that  the  law  must  be  taken  from 
the  Court.  And  why  ?  Because,  iinless  you  do  so  take 
it,  you  must  necessarily  do  wrong  to  one  side  or  the 
other  in  the  controversy.  In  this  case,  if  the  Court 
should  lay  down  the  law  to  you  in  one  way,  and  you 
should  construe  it  in  another  way,  the  party  against 
whom  your  verdict  should  be  rendered  would  be  utterly 
without  remedy,  because  the  Court  would  have  construed 
the  law  in  a  manner  perhaps  unobjectionable  to  such 
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party,  and  yet  you  would  have  construed  it  In  a  way 
objectionable  to  bim.  A  party  can  have  no  remedy 
against  a  wrong  construction  of  the  law  by  the  jury ; 
but  he  can  against  an  erroneous  construction  thereof  by 
the  Court.  If  the  Court  expounds  the  law  wrongly, 
then  the  party  who  considers  himself  aggrieved  by  such 
a  construction  has  his  clear  remedy.  But,  of  that  rem- 
edy one  or  the  other  party  must  be  deprived,  if  the  jury 
do  not  take  the  law  as  the  Court  gives  it  to  them.  If 
the  Court  is  wrong,  an  exception  may  be  taken,  and  the 
case  can  be  carried  up  regularly  to  a  higher  tribunal,  and 
the  error  be  corrected. 

There  is  no  question  that  the  article  in  this  case  ia 
Dutch  metslf^nd  no  question  that  it  comes  within  the 
description  of  what,  in  the  statutes  of  the  United  States 
Imposing  duties,  is  called  Dutch  metal.  A  duty  of  ten 
per  cent.,  ad  valorem,  is  imposed  by  the  19th  section  of 
the  Act  of  March  2d,  1861,  (12  U.  8.  Stat,  at  Large,  187,) 
on  '*  Dutch  and  bronze  metal,  in  leaf."  The  22d  section 
of  the  same  Act  imposes  a  duty  of  thirty  per  cent.,  ad 
valorem,  upon  '' manufactures,  articles,  vessels,  and 
wares,  not  otherwise  provided  for,  of  brass,  copper,  gold, 
iron,  lead,  pewter,  platina,  silver,  tin,  or  other  metal,  or 
of  which  either  of  these  metals,  or  any  other  metal,  shall 
be  the  component  material  of  chief  value."  Under  this 
22d  section,  there  is  no  doubt  that  Dutch  metal  would 
be  liable  to  thirty  per  cent,  duty,  but  for  the  fact  that 
it  is  otherwise  provided  for  in  the  same  Act,  by  name, 
as  "Dutch  metal,"  and  subjected  to  a  duty  of  ten  per 
cent. 

The  13th  section  of  the  Act  of  July  14th,  1862,  {Id., 
657,)  imposes  an  additional  duty  of  five  per  cent.,  thus 
raising  the  duty  to  thirty-five  per  cent.,  on  "manufac- 
tures, articles,  vessels,  and  wares,  not  otherwise  pro- 
vided for,  of  gold,  silver,  copper,  brass,  iron,  steel,  lead, 
pewter,  tin,  or  other  metal,  or  of  which  either  of  these 
metals,  or  any  other  metal,  shall  be  the  component  ma- 
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terial  of  chief  value."  The  same  remarks  that  I  have 
made  in  regard  to  the  Act  of  1861  apply  to  this  Act  of 
1862.  Dutch  metal  would  be  liable  to  thirty-five  per 
cent,  duty  under  this  Act  of  1862,  taken  in  connection 
with  the  Act  of  1861,  but  for  the  fact  that  it  is  otherwise 
provided  for,  that  is,  provided  for  by  name,  as  "Dutch 
metal,"  in  the  Act  of  1861. 

It  is  to  be  noticed,  in  respect  to  the  provisions  of 
these  two  Acts,  that  they  contain  the  same  specification 
of  metals,  except  that  platina  is  in  the  first  Act  and  not 
in  the  second,  and  steel  is  in  the  second  Act  and  not  in 
the  first.  It  is  also  to  be  noticed,  that  articles  are  spoken 
of  as  metals,  in  the  provisions  in  both  Acts,  which,  in  a 
scientific  sense,  are  not  called  metals.  Gold,  silver, 
copper,  iron,  lead,  platina,  and  tin  are  scientifically  met- 
als, because  they  are  found  in  a  native  state  in  the  earth, 
in  the  condition  in  which  they  are  properly  known  by 
these  several  names.  But  brass  is  not  found  as  a  native 
metal.  It  is  an  alloy  of  copper  and  tin  or  copper  and 
zinc.  So,  pewter  is  an  alloy  of  lead  and  tin.  So,  steel 
is  iron  carbonized  with  a  certain  proportion  of  carbon. 
Thus  Congress  has  described  as  metals  gold,  silver,  bra^, 
copper,  iron,  steel,  lead,  pewter,  platina,  and  tin,  and 
«peaks  of  them  as  "  these  metals,"  thus  specifically 
saying  that  they  are  metals.  It  thus  gives  the  name  of 
s,  '*  metal "  to  brass,  to  pewter,  and  to  steel.  In  thus  say- 
ing, in  these  two  Acts,  that  copper  is  a  metal  and  brass  is 
a  metal,  the  declarations  are  as  clear  and  distinct  as  if 
they  read  thus:  *'We,  the  Congress  of  the  United 
States,  hereby  declare,  that,  in  these  statutes,  we  regard 
copper  as  a  metal  and  also  brass  as  a  metal." 

Then  we  come  to  the  Act  of  1869,  (15  U.  8.  Stat,  at 
La/rge^  274),  under  whibh  the  present  question  arises. 
It  was  passed  on  the  24th  of  February,  1869,  and  provides, 
''  that,  from  and  after  the  passage  of  this  Act,  in  lieu  of 
the  duties  heretofore  imposed  by  law  on  the  articles 
hereinafter  mentioned,  there  shall  be  levied,  collected. 
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and  paid  on  the  articles  hereinafter  enumerated  and 
provided  for,  imported  from  foreign  countries,  the  follow- 
ing specified  duties  and  rates  of  duty,  that  is  to  say.'* 
It  then  imposes  a  duty  of  45  per  cent.,  ad  valorem,  on 
*'  all  manufactures  of  copper,  or  of  which  copper  shall 
be  a  component  of  chief  value,  not  otherwise  herein 
provided  for."  The  words,  **a  component  of  chief 
value"  mean  the  same  thing  as  the  expression  used  in 
the  previous  acts,  **  the  component  material  of  chief 
value  ; "  because,  an  article  composed  of  several  mate- 
rials can  have  but  one  of  chief  value,  unless  there 
happen  to  be  two  materials  of  equal  and  of  the  greatest 
value  in  them.  Therefore,  the  statute  must  be  read  as 
if  the  words  were,  "  of  which  copper  shall  be  a  com- 
ponent, and  the  component  of  chief  value." 

This  Act  of  1869  must  be  read  in  connection  with  the 
prior  Acts  of  1861  and  1862,  wherein  Congress  had 
placed  a  duty  of  thirty-five  per  cent,  upon  copper,  brass, 
and  other  metals,  and  had  recognized  brass  as  a  metal 
although  it  must  contain  copper,  and  although  copper  ia 
necessarily  the  component  material  of  chief  value  there- 
in. Then  Congress,  by  the  Act  of  1869,  took  out  copper 
alone  from  the  operation  of  the  Acts  of  1861  and  1862* 
Oongress  took  out  no  other  metal.  They  did  not  take 
out  brass.  They  left  brass  to  be  subject  to  thirty-five 
per  cent.  duty.  They  took  out  every  article  which 
•*  is  a  manufacture  of  copper,  or  of  which  copper  shall 
be  a  component  of  chief  value,  not  otherwise  herein 
provided  for."  If  it  were  not  for  the  word  **  herein," 
we  should  not  probably  be  here  trying  this  case.  If  the 
words  were  merely  '*  not  otherwise  provided  for,"  that 
would  mean,  "otherwise  provided  for  in  existing  Acts," 
and  we  should  be  remitted  to  the  Act  of  1861,  wherein 
Dutch  metal  is  dutiable  at  ten  per  cent,  ad  valprem. 
But  the  Act  says,  "not  otherwise  herein  provided  for." 
Therefore,  Dutch  metal  is  liable  to  a  duty  of  45  per  cent.,, 
not  being  provided  for  in  any  place  in  this  Act  of  1869,. 
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tinleBs  in  the  45  per  cent,  clause,  if  it  Lb,  in  the  sense  of 
that  Act,  a  manufacture  of  which  copper  is  the  com- 
ponent of  chief  value.  *  Under  the  Acts  of  1861, 18G2, 
and  1869,  Dutch  metal  is  not  a  manufacture  of  which 
copper  is  the  component  of  chief  value,  if  it  is  a  manufac- 
ture of  which  brass  is  the  component  of  chief  value ; 
that  is,  if  the  copper  and  the  zinc  which  enter  into  the 
composition  of  Dutch  metal  do  assume,  in  the  judgment 
of  the  jury,  upon  the  evidence,  in  the  progress  toward 
Dutch  metal  from  the  raw  copper  and  the  raw  zinc,  the 
condition  of  brass,  in  the  sense  of  the  brass  of  com- 
merce, and  as  the  word  **  brass  "  is  used  in  the  Acts  of 
1861  and  1862,  then  Dutch  metal  is  a  manufacture  of 
brass,  and,  being  thus  a  manufacture  of  brass,  it  is  not 
a  manufacture  of  copper,  within  the  meaning  of  the 
Act  of  1869.  Therefore,  it  is,  on  the  evidence  in  this 
case,  for  you  to  determine,  whether,  in  point  of  fact,  the 
Government  has  shown  to  yon,  satisfactorily,  by  a  pre- 
ponderance of  evidence,  that  this  article  is  dutiable  under 
the  Act  of  1869. 

I  have  said,  ** a  manufacture  of  brass,"  but  the  prin- 
ciple is  equally  applicable  if  it  be  a  manufacture  of  any 
other  thing  which  can  properly  be  called  a  metal*  Yoo 
will  recollect  the  testimony  of  Mr.  Ullman.  He  was 
asked  what  he  was  in  the  habit  of  ordering,  if  he  wished 
to  purchase  the  sheets  made  of  copper  aud  zinc  to  manu- 
facture Dutch  metal,  and  he  said  that  he  ordered  number 
four  metal  or  number  two  metal,  as  the  case  might  be, 
according  to  the  number  of  the  Dutch  metal  which  he 
desired  to  make.  The  principle  I  have  laid  down  applies 
equally  in  case  you  shall  find  that  the  alloy  of  copper 
and  zinc  had  entered  into  a  state  in  which  it  became  an 
article  of  commerce,  as  a  metal,  whether  as  brass  or 
**  any  other  met|kl."  That  is  the  sole  question  of  fact 
for  you  to  determine. 

I  will  recall  to  your  attention  the  evidence  of  the 
wituesses  on  the  subject.    There  was,  in  the  first  place^ 
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Mr.  Spitzer,  a  Government  witness,  who  had,  as  custom- 
house examiner,  something  to  do  with  this  case  in  the 
custom-house,  but  who  nevcF  saw  the  particular  articles 
composing  this  invoice.  The  gentleman  who  saw  the 
articles  and  examined  them,  and  made  a  legal  appraise- 
ment of  them,  was  Mr.  Sackreiter,  who  was  not  called 
before  you  as  a  witness.  Mr.  Spitzer  went  through  a 
species  of  appraisement  unknown  to  the  laws  of  the 
United  States,  by  appraising  an  article  without  seeing  it. 
He  had  seen  Dutch  metal  generally  ;  but  he  had  not  seen 
the  particular  article  imported  in  this  case.  Mr.  Spitzer 
says,  that  his  understanding  of  it  is,  that  you  cannot 
make  such  Dutch  metal  as  he  knows  the  Dutch  metal 
imported  into  this  country  to  be,  with  a  less  proportion 
of  copper  than  80  per  cent,  of  copper  to  20  per  cent,  of 
zinc ;  and  that,  if  you  have  a  less  proportion  of  copper 
than  80  per  cent,  you  cannot  get  the  pliability,  the 
ductility,  or  the  capacity  of  being  beaten  out  to  the 
necessary  thinness  without  breaking,  which  you  must 
have  in  this  article.  He  also  says,  that  an  article 
containing  the  proportions  of  80  per  cent,  of  copper  to 
20  per  cent,  of  zinc  is  not  the  brass  of  commerce,  in  his 
judgment.  Then  he  was  asked  to  say  what  proportions 
of  copper  and  zinc  he  would  call  the  brass  of  commerce. 
He  said,  that,  from  50  of  copper  and  50  of  zinc  to  65  of 
copper  and  35  of  zinc  he  would  call  the  brass  of  commerce. 
He  also  states,  that  he  has  known  a  compound  to  be 
made  in  the  United  States  with  the  proportions  of  60 
per  cent,  of  copper  to  40  per  cent,  of  zinc,  and  to  be 
bought  here  and  sold  as  yellow  metal  and  as  button 
metal. 

Of  the  same  character  is  the  testimony  of  Mr.  Bran- 
deis,  an  exceedingly  intelligent  gentleman,  judging  from 
his  bearing  and  manner  of  testifying,,  and  a  chemist 
evidently  of  experience  and  learning.  He  states,  that 
the  smallest  proportion  of  copper  that  will  answer  to 
make  Dutch  metal  is  73  per  cent. ,  that,  if  you  have  less 


660  SOUTHERN  DISTRICT  OP  NEW  YORK, 

The  UDited  States  v.  Ullman. 

copper  than  that,  you  cannot  get  the  qualities  that  are 
necessary,  the  ductility,  the  pliability,  and  the  capacity 
of  being  beaten  thin  ;  and  *that  less  than  73  per  cent,  of 
copper  to  27  of  zinc  will  not  answei^.  He  also  states, 
that,  in  his  experience,  he  knew  of  the  importation  of 
some  of  these  rolled  sheets,  which  one  of  the  witnesses 
denominated  *' sheet  brass,"  and  which  another  witness 
stated  was  called,  in  Gei-man,  Lahn  gold — that  he  knew 
of  one  importation  of  that  article  into  this  country, 
which  he  used  himself  here  for  the  purpose  of  making^ 
this  Dutch  metal  leaf  out  of  it.  He  also  states  what  he 
considers  to  be  the  brass  of  commerce ;  that  the  average 
of  the  brass  of  commerce  contains  60  peS'Cent.  of  copper 
to  40  per  cent,  of  zinc ;  and  that,  if  you  have  more  than 
66  2-3  per  cent,  of  copper,  you  do  not  have  ^he  brass  of 
commerce — that  you  must  have  either  66  2*3,  or  less 
than  66  2-3,  per  cent.,  of  copper. 

On  the  part  of  the  defendant,  you  have  three  wit- 
nesses, Mr.  Ehrmann,  Mr.  Meier,  and  Mr.  Ullman,  all  of 
them  connected  with  this  trade,  interested  in  it,  and  all 
of  them  frankly  stating  that  they  have  controversies  on 
the  subject,  and,  as  importers  of  this  article,  are  inter- 
ested in  getting  it  into  the  country  at  as  low  a  duty,  as 
possible,  and  in  maintaining  the  ten  per  cent,  duty  for 
the  sake  of  their  own  business.  Nevertheless,  they  have 
appeared  before  you,  and  you  have  seen  their  manner  of 
testifying,  and  heard  their  evidence,  and  you  are  to 
weigh  that  evidence,  in  connection  with  the  evidence  on 
the  part  of  the  Government,  and  give  to  it  all  the 
strength  and  force  to  which  you  may  consider  it  to  be 
entitled. 

Mr.  Ehrmann  testijQies,  that  the  rolled  sheets,  com- 
posed of  copper  and  zinc,  which  are  first  hammered  by 
steam,  and  then  .beaten  further  by  hand,  to  make  Dutch 
metal,  are,  in  the  shape  in  which  they  are  purchased  to 
be  hammered  by  steam,  bought  and  sold  as  an  article  of 
commerce ;  that  they  are  sold  to  go  to  £ussia,  to  the 
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East  Indies,  and  to  countries  where  Dutch  metal  is  not 
made ;  that  they  are  sold  in  Germany,  not  only  for  the 
purpose  of  making  Dutch  metal,  but  to  be  used  theire, 
and  that  they  are  used  there,  to  make  the  polished  sur- 
faces of  knives,  which  you  see  through  the  tortoise-shell 
on  the  handles,  and  to  make  toys,  and  to  make  buttons, 
and  ornaments  for  theatrical  dresses.     Mr.  Ehrmann 
also  states,  that,  of  the  various  numbers  of  Dutch  metal, 
which  numbers  are  given  according  to  the  shades  of 
color,  three-fourths  of  the  entire  quantity  that  is  made 
in  the  region  of  country  in  Bavaria  where  it  is  made, 
is  No.  4 ;  and  the  invoice  in  question  in  this  suit  shows, 
that  nearly  one-half  of  the  Dutch  metal  involved  in  this 
case  is  Kb.  4.     In  regard  to  this  No.  4,  Mr.  Ehrmann 
testifies,  from  his  acquaintance  with  the  trade,  in  buying 
these  sheets  from  which  to  make  Dutch  metal,  that  the 
component  parts  of  No.  4  are  65  per  cent,  of  copper  to 
36  per  cent  of  zinc,  or  an  average  of  60  of  copper  to  40  of 
zinc.    Now,  60  to  40,  thus  stated  by  Mr.  Ehrmann  to  be 
the  average  in  No.  4  Dutch  metal,  are  precisely  the  pro- 
portions which  Mr.  Spitzer  and  Mr.  Brandeis  say  they 
would  understand  to  be  the  brass  of  commerce.     Mr. 
Meier,  another  witness  for  the  defence,  states,  that  these 
rolled  sheets  are  an  article  of  commerce  in  Germany, 
and  are  used  for  the  purpose  of  making  Dutch  metal, 
and  also  for  ornamenting  in  theatres,  and  for  toys.    Mr. 
TJUman,  the  defendant,  says,  that  the  firm  in  Germany 
with  which  he  is  connected  buys  these  sheets  in  the  open 
market,  and  beats  them  by  steam,  and  then  sells  them  in 
that  condition,  and  buys  back  the  Dutch  metal,  which  is 
sent  out  to  this  country.     He  says  the  sheets  are  an 
article  of  commerce  in  Germany,  and  that  they  are  used 
to  make  watches,  and  artificial  flowers,  and  ornamenta- 
tion for  theatres,  as  well  as  Dutch  metal;   and  that, 
when  his  finn  in*  Germany  wishes  to  buy  these  sheets,  it 
orders  so  much  metal,  of  such  a  number.    It  is  for  you 
to  say,  on  all  the  evidence,  whether  the  Government  has 
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satisfied  you  that  this  Dutch  metal  is  a  manufacture  of 
which  copper  is  a  component  of  chief  value.  If  the  Gov- 
ernment has  not  satisfied  you  of  that  fact,  then  it  can- 
not recover  in  this  suit. 

I  believe  I  have  thus  explained  every  question  that 
arises  in  the  case,  and  I  charge  you  substantially  in  ac- 
cordance with  the  first  two  prayers  submitted  on  the 
part  of  the  defendant,  and  decline  to  charge  in  accord- 
ance with  any  of  the  prayers  submitted  on  the  part  of 
the  Government. 

The  jury  thereupon  retired,  and,  after  deliberation, 
returned  a  verdict  for  the  defendant. 

Noah  Da/viSf  (District  Attorney,)  and  Henry  E.  Dor 
vies^  Jr. J  (Assistant  District  Attorney,)  for  the  Govern- 
ment. 

Sidney  Webstery  for  the  defendant. 


FEBRUARY,  IS^l. 

JOHN  SEDGWICK,  ASSIGNEE  IN  BANKEUPTOY 
OP  JOHN  M.  BEEEIAN  et  al.  vs.  HENEY  H. 
CASEY. 

Suit  by  Assiqnes  in  Bankruptcy. — Statute  of  Limitations. — ^Ad- 
verse Interest. 

An  assignee  in  bankruptcy  filed  a  bill  in  equity  against  C,  to  recover  from  him 
moneys  alleged  to  be  due  on  an  agreement  made  by  C.  with  the  bankrupts.  The 
defendant  pleaded  that  the  cause  of  action  had  not  accrued  witliin  two  years 
before  the  commencement  of  the  suit,  and  that  the  defendant  did  not»  at  any 
time  within  two  years  after  the  cause  of  action  accrued  to  the  plaintiff  against 
the  defendant,  make  any  acknowledgment  or  promise  to  come  to  any  aooount 
for,  or  to  pay  or  in  any  way  satisiy  the  plaintiff  in  any  sum  or  uvodb  of  money, 
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for  or  by  reason  of  aDything  alleged  in  the  bilL  The  plaintiffs  demurred  to  the 
plea: 

ffdd.  That  the  limitation  provided  in  the  second  section  of  the  bankraptcy  Act  had 
no  application  to  the  suit,  it  being  a  salt  merely  to  collect  a  debt  in  which  the 
plaintiflf  claimed  no  interest  adverse  to  the  defendant,  in  any  property  of  the 
bankrupts,  and  the  defendant  claimed  no  interest  adverse  to  the  plaintiff  in 
any  such  property,  and  no  ownership  of,  or  title  to,  any  specific  property  which 
belonged  to  the  bankrupts. 

That  that  limitation  of  .two  years,  moreover,  applied  only  to  controversies  of 
which  the  Circuit  Court  would  have  jurisdiction,  and  that  the  Circuit  Court  of 
this  District  would  have  no  jurisdiction  of  this  suit. 

That  the  plea,  therefore,  must  be  overruled. 

Blatchfobd,  J.  This  is  a  bill  in  equity  to  recover 
from  the  defendant  money  alleged  to  be  due  to  the 
plaintiff  on  an  asset  of  the  bankrupts,  namely,  an 
agreement  made  by  the  defendant  with  the  bankrupts, 
to  pay  them,  as  salaries  for  their  services  as  clerks,  cer- 
tain portions  of  the  net  profits  which  should  be  realized 
from  the  business  carried  on  by  the  defendant,  and  in 
prosecuting  which  the  bankrupts  were  so  employed  as 
clerks,  such  payments  to  be  made  as  soon  after  the 
terminations  of  their  clerkships  as  there  should  be  funds 
8uf&cient  to  discharge  the  liabilities  of  the  business,  and 
pay  such  profits.  The  agreement  provided  that  the 
bankrupts  should  have  no  interest  in  the  stock  or  prop- 
erty of  the  defendant's  business.  The  bill  prays  for  an 
account  by  the  defendant,  he  having  all  the  books  and 
papers  from  which  such  profits  can  be  ascertained,  and 
for  a  discovery  of  such  books  and  papers,  and  for  the 
payment  of  what  shall  be  foimd  due  on  such  accounting. 

The  defendant  pleads  to  the  bill,  that  the  cause  of 
action  did  not  accrue  within  two  years  before  the  com- 
mencement of  the  action,  and  that  the  defendant  did 
not,  at  any  time /within  two  years  after  the  cause  of 
action  accrued  to  the  plaintiff  against  the  defendant, 
make  any  acknowledgment  or  promise  to  come  to  any 
account  for,  or  to  pay  or  in  any  way  satisfy  the  plaintiff 
in,  any  sum  or  sums  of  money,  for  or  by  reason  of  any- 
thing alleged  in  the  bill. 
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This  plea  of  the  statute  of  limitations  is  evidently 
supposed  to  be  warranted  by  the  second  section  of  the 
bankruptcy  Act,  which  provides,  that  no  suit  at  law  or 
in  equity  shall,  in  any  case,  be  maintainable  by  an  as- 
signee in  bankruptcy,  against  any  person  claiming  an 
adverse  interest  touching  any  property  or  rights  of 
property  of  the  bankrupt,  transferable  to  or  vested 
in  such  assignee,  in  any  Oourt  whatsoever,  unless  the 
same  shall  be  brought  within  two  years  from  the  time 
the  cause  of  action  accrued  to  the  assignee.  This 
suit  does  not  fall  within  that  provision.  It  is  a  suit 
merely  to  collect  a  debt  or  enforce  the  payment  of 
money  due  on  a  contract.  The  plaintiff  does  not  claim 
an  interest  adverse  to  the  defendant  in  or  touching  any 
property  or  right  of  property  of  the  bankrupts,  trans- 
ferable to  or  vested  in  the  plaintiff  as  their  assignee, 
nor  does  the  defendant  claim  any  interest  adverse  to  the 
plaintiff,  in  or  touching  any  such  property,  or  right  of 
property.  The  defendant  claims  no  ownership  of^  or 
title  to,  the  debt  or  contract  which  the  plaintiff  is  seeking 
to  enforce  against  the  defendant.  Nor  does  the  plaintiff 
claim  any  ownership  of,  or  title  to,  any  specific  property 
or  right  of  property,  as  having  passed  to  him  by  virtue 
of  his  appointment,  which  the  defendant  also  claims  to 
own.  Nor  does  the  defendant  claim  any  ownership  of, 
or  title  to,  any  specific  property  which  belonged  to  the 
bankrupts.  The  limitation  of  two  years  applies  only  to 
such  controversies.  Moreover,  it  applies  to  controversies 
of  which,  by  the  same  second  section,  the  Circuit  Court  of 
the  District  has  concurrent  jurisdiction  with  the  District 
Court  of  the  same  District.  The  Circuit  Court  of  this 
District  would  have  no  jurisdiction  of  this  suit. 

The  plea  is  overruled,  with  costs,  and  the  defendant 
is  allowed  to  answer  the  bill  within  twenty  days. 

T.  M.  North,  for  the  plaintiff. 

A.  jB.  Dyett  and  O.  A.  Seixas,  for  the  defendant. 
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InBOLVSNOT. — ^PrXFXBBNCX. ^BBQUISirXB     TO     MAKE    A    TRANSACTION 

Void. 

In  order  to  render  a  inuiBaction  between  an  insoWent  and  one  of  liia  creditors 
▼old,  if  challenged  by  the  assignee  in  bankraptcy  in  due  time,  six  elements 
mast  co-ezist:  On  the  part  of  the  debtor,  insolvency,  an  intent  to  give  a  prefer- 
ence, and  doing  or  SQjBTering  the  thing  wldch  works  the  preference ;  and,  on 
the  part  of  the  creditor,  the  receiving  or  being  benefitted  by  snch  thing,  the 
having  reasonable  cause  to  believe  the  insolyency  of  the  debtor,  and  the  having 
reasonable  canse  to  believe  that  a  preference  is  intended. 

BiiATGHFOBDy  J.  TUs  casB  comes  directly  withia 
the  decision  of  this  Oourt  in  the  case  of  In  re  Blacky  (2 
Bened44it^  196.)  The  debtor,  when  insolvent,  suffered  his 
property  to  be  taken  on  legal  process  on  behalf  of  the 
defendants,  as  creditors  of  his,  with  the  intent  to  give 
them  a  preference,  and  the  defendants  had,  at  the 
time,  reasonable  canse  to  believe  that  he  was  insolvent,' 
and  that  the  transaction  was  in  fraud  of  the  provisions 
of  the  bankruptcy  Act,  and  the  transaction  took  place 
within  four  months  before  the  filing  of  the  petition  in 
bankruptcy.  It  was  a  fraud  on  the  Act,  for  the  debtor 
to  give,  *and  for  the  defendants  to  take,  the  preference, 
with  the  intent  on  the  part  of  the  debtor  that  it  should 
be  a  preference,  the  debtor  being  insolvent,  and  the  de- 
fendants having  reasonable  cause  to  believe  so,  and 
reasonable  cause  to  believe  that  the  debtor  intended 
the  preference.    The  insolvency,  the  intent  to  give  the 
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preference,  and  the  doing  or  suffering  the  thing  which 
works  the  preference,  are  the  elements  on  the  part  of 
the  debtor.  The  elements  on  the  part  of  the  creditor 
are,  the  receiving  or  being  benefitted  by  such  thing,  the 
having  reasonable  cause  to  believe  the  insolvency  of  the 
debtor,  and  the  having  reasonable  cause  to  believe  that 
a  preference  is  intended.  These  six  elements  must  co- 
exist, but  nothing  else  is  necessary  to  make  the  transac- 
tion void^  if  challenged  by  the  assignee  in  bankrupt<5y  in 
due  time. 

In  this  case,  the  defendants  obtained  the  money 
which  they  realized  through  the  legal  process,  intending 
to  keep  it  at  all  events,  and  intending  to  keep  it  as  a 
preference,  if  it  should  be  a  preference,  knowing  that  it 
must  be  a  preference,  if  the  debtor  should  fail  to  induce 
the  rest  of  his  creditors  to  take  a  compromise  of  fifty 
cents  on  the  dollar. 

The  bill  alleges  sufficient  facts  to  show  that  the 
debtor  suffered  his  property  to  be  taken,  within  the 
meaning  of  the  Act. 

There  must  be  a  decree  for  the  plaintiff,  for  the 
amount  received  by  the  defendants,  with  costs. 

O.  A.  SekcaSj  for  the  plaintiff. 
A.  BlumensteU^  for  the  defendant. 
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THE  STEAMBOAT  TEAN8IT. 

Lien. — Cbkbit  ob  Vsbbel. 

Coal  was  furnished  by  B.  to  a  steamboat,  on  the  procurement  of  her  master.  B. 
billed  the  coal  to  the  yessel  and  owners.  The  Tessel  was  owned  within  the 
State  of  New  York.  She  was  nnder  charter  to  a  person  redding  out  of  that 
State,  but  this  fact  was  not  known  to  B.  till  after  the  coal  was  furnished.  No 
circumstances  existed,  to  the  knowledge  or  belief  of  B.,  showing  a  necessity  for 
a  credit  to  the  vessel. 

Seld,  That  the  credit  was  not  given  to  the  vessel,  and  Chat  there  was  no  lien  upon 
her  for  the  coal. 

This  was  a  libel  by  Albert  E.  Bass,  to  recover  the 
value  of  a  quantity  of  coal,  furnished  by  him  to  the 
Transit,  a  steamboat  owned  in  New  York,  but  chartered 
to  a  person  residing  out  of  that  State. 

W.  B.  Beebe,  for  the  libellant. 

W.  J.  HasJcett^  for  the  claimant. 

Blatghfoio),  J.  In  this  case,  the  libel  must  be  dis- 
missed, with  costs.  The  credit  was  not  given  to  the 
vessel.  No  circumstances  existed,  to  the  knowledge 
or  belief  of  the  furnisher  of  the  supplies,  showing 
any  necessity  for  a  credit  to  the  vessel.  The  fur- 
nisher had  no  information,  until  after  the  supplies 
were  furnished,  that  the  vessel  was  under  charter  to  a 
person  residing  out  of  the  State  of  New  York.  The 
fact  that,  in  this  case,  the  libellant  billed  the  coal  to 
the  vessel  and  owners,  makes  no  difference,  nor  does  it 
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make  any  difference  that  the  master  had  to  do  with 
procuring  the  coal.  There  may  be,  in  both  cases,  a  good 
claim  against  the  owners  of  the  vessel,  her  charterer, 
and  her  master,  iti  per9onam,  but  there  is  no  lien  on  the 
vessel,  which  can  be  enforced  in  admiralty.  The  diffi- 
culty is,  that  credit  was  not,  in  fact,  given  to  the  vessel. 


FEBRUARY,  ISTl. 

THE    STEAMBOAT  CITY  OF   HABTFOED   AND 

THE  STEAMTUG  UNIT. 

Collision  in  East  Biykb. — Steamboat  and  Tug  Cbossing. — 

Whibtlxs. 


A  collifllon  occurred  in  daylight  in  the  East  river,  between  a  steamboat  and  a 
schooner,  which,  with  another  schooner,  was  in  tow  alongside  of  a  tog,  by  which 
the  schooner  was  sunk.  The  tow  was  bound  up  the  East  river,  and  the  steamboat 
was  bound  down,  and  their  courses  were  crossing,  the  tug  having  the  steam- 
boat on  her  starboard  side.  When  the  steamboat  saw  the  tug,  she  blew  one 
whistle,  and  without  waiting  for  a  reply,  ported  her  helm,  and  got  a  sheer  to 
starboard,  but  this  whistle  was  not  heard  on  the  tug.  The  tug  then  blew  two 
whistles,  and  the  steamboat  replied  to  them  by  also  blowing  two  whistles.  Both 
vessels  then  starboarded.  The  tug,  seeing  that  a  collision  was  impending, 
stopped  and  reversed,  which  turned  the  head  of  the  tow  to  starboard,  and  the 
steamboat,  which  had  also  stopped  and  reversed,  struck  the  port  bow  of  the 
schooner  which  was  lashed  on  the  port  side  of  the  tug.  Both  vessels  were 
running  much  nearer  the  Brooklyn  side  of  the  river : 

Beld,  That,  as  the  vessels  were  crossing,  it  was  the  duty  of  the  steamboat  to  have 
kept  her  course. 

That,  as  the  tug  had  not  heard  the  single  whistle  of  the  steamboat,  she  had  the 
right  to  give  the  signal  of  two  whistles,  as  she  did,  and  was  not  then  called  on 
to  stop. 

That,  when  the  steamboat  heard  the  two  whistles  of  the  tug,  there  was  to  her  a 
conAision  of  signals,  calling  upon  her  at  once  to  stop  and  reverse,  unless  she 
were  certain  that  she  could,  by  starboarding,  avoid  the  tug. 
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That  the  tag,  on  hearing  the  two  answering  whistles  from  the  steamboat,  had  the 
right  to  assome  that  a  collision  would  be  avoided  by  acting  in  accordance  with 
them. 

That  the  stopping  and  bacldng  of  the  tog  was  proper,  and  the  steamboat  was  re- 
sponsible ibr  the  effsct  which  it  produced  on  the  tow,  because  a  collision  had 
then  become  inevitable,  by  reason  of  the  previous  action  of  the  steamboat. 

That  the  tug  was  not  in  fault  in  not  slowing  and  stopping  sooner,  but  the  steam- 
boat was  in  fault  in  not  slowing  and  stopping  sooner. 

That  the  position  of  the  vessels  near  the  Brooklyn  shore  did  not  contribute  to  the 
colllrion. 

That  the  steamboat  was  responsible  for  the  collision,  and  the  tug  was  not  in  &ult. 

These  were  two  libels  filed  by  the  owners  of  the 
schooner  Alice  S.  Oakes  and  her  cargo,  against  the  City 
of  Hartford  and  the  Unit,  to  recover  for  the  loss  of  the 
schooner  and  her  cargo,  by  a  collision  with  the  City  of 
Hartford,  in  the  East  river,  on  the  morning  of  the  27th 
of  March,  1869.  The  schooner  was  in  tow  of  the  Unit, 
lashed  on  her  port  side,  another  schooner  being  lashed 
on  the  starboard  side  of  the  tug,  and  was  bound  lip  the 
East  river  towards  Hell  Gate,  while  the  steamboat  was 
bound  down  the  river  to  her  berth.  .The  facts  sufficiently 
appear  in  the  opinion  of  the  Court. 

For  libellants,  Joseph  H,  Choate  and  James  C.  Ca/rter. 

For  the  Unit,  Beebe^  Donahue  &  Cooke. 

For  the  Oity  of  Hartford,  B.  H.  HunOey. 

BiiATGHFOBD,  J.  I  havc  uo  difficulty,  in  this  case,  in 
holding  that  the  Oity  of  Hartford  was  wholly  in  fault, 
and  that  the  Unit  was  free  from  fault.  When  the  City 
of  Hartford  first  saw  the  Unit  and  her  tows,  she  saw,  or 
ought  to  have  seen,  that  the  Unit  had  the  Oity  of  Hart- 
ford on  the  starboard  side,  and  that,  therefore,  the  Unit 
was  bound  to  keep  out  of  the  way  of  the  City  of  Hart- 
ford, and  that  the  City  of  Hartford  was  bound  to  keep 
her  course.    Instead  of  obeying  this  rule  of  navigation. 
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the  City  of  Hartford,  on  seeing  the  Unit  and  her  tows, 
blew  one  whistle,  and,  without  waiting  for  a  reply,  ported 
her  helm,  and  got  a  sheer  to  starboard.     It  does  not 
appear  that  this  whistle  was  heard  on  board  of  the  Unit 
The  Unit,  seeing  that  she  had  the  City  of  Hartford  on 
her  starboard  side,  and  that  their  coorses  were  crossing, 
so  as  to  involve  risk  of  collision,  and  that  it  was  the 
duty  of  the  Unit  to  keep  out  of  the  way,  blew  a  signal 
of  two  whistles,  indicating  that  she  intended  to  star- 
board, and  pass  to  the  left.    She  had  a  right  to  give  this 
signal.    She  had  heard  no  signal  from  the  City  of  Hart- 
ford, and  could  not  see  that  the  City  of  Hartford  was 
porting.    There  was,  to  the  Unit,  no  confusion  of  sig- 
nals, calling  upon  her  to  stop.    The  City  of  Hartford 
heard  the  signal  of  two  whistles  from  the  Unit,  and 
replied  to  it  by  a  signal  of  two  whistles,  indicating  her 
assent,  not  only  that  the  Unit  and  the  City  of  Hartford 
should  both  of  them  starboard,  but  that  there  was  time 
and  room  for  the  City  of  Hartford,  by  their  starboarding, 
to  pass  safely  between  the  Unit  and  her  tows  and  the 
Brooklyn  shore.     As  the  City  of  Hartford  had  blown 
one  whistle  and  been  answered  by  a  signal  of  two  whis- 
tles, there  was  then  to  her  a  confusion  of  signals,  be- 
cause of  which  she  should  have  instantly  stopped  and 
reversed,  unless  she  were  certain  she  could,  by  starboard- 
ing, avoid  a  collision.    The  Unit  had  on  her  port  hand, 
when  she  blew  her  signal  of  two  whistles,  a  wide  space 
of  river.    The  City  of  Hartford  had  then  on  her  port 
hand  a  narrow  space  of  river.    If^  on  receiving  that  sig- 
nal, the  City  of  Hartford  was  not  certain  that  she  wonld, 
by  complying  with  it,  go  clear,  she  should  have  refused 
to  respond  to  it  by  a  signal  of  two  whistles,  and  have 
responded  by  some  signal  showing  confusion  of  signals 
or  danger.    Then  she  would  have  imposed  on  the  Unit 
the  necessity  of  desisting  from  her  starbparding,  and 
the  further  necessity  of  instantly  stopping  and  revers- 
ing.   As  it  was,  the  City  of  Hartford  understood  that 
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the  Unit  was  starboarding,  directed  the  Unit  to  keep 
on  starboarding,  and  announced  that  she  herself  would 
starboard,  and  that  she  had  room  and  time  to  star- 
board and  go  clear,  if  the  Unit  should  keep  on  star- 
boarding. But,  whatever  starboarding  there  was  on  the 
part  of  the  Oity  of  Hartford  was  ineffectual,  either  from 
the  sheer  to  starboard  she  had  previously  got  by  porting, 
or  from  the  effect  of  the  flood  tide  on  her  port  bow,  or 
some  other  cause.  The  Unit  proceeded  with  her  tows, 
keeping  her  starboard  helm,  until  she  saw  that  the  Oity  of 
Hartford  was  likely  to  collide  with  her,  6r  with  one  or 
the  other  of  her  tows,  and  then  she  stopped  and  reversed. 
The  effect  of  this  was  to  turn  her  head,  and  the  heads  of 
her  tows  towards  the  Brooklyn  shore,  so  that  the  Oity  of 
Hartford  struck  the  port  bow  of  the  schooner  on  her 
I)ort  side.  But  the  Oity  of  Hartford  must  be  held  re- 
sponsible for  this  effect.  The  stopping  and  reversing 
was  proper.  It  was  certain  that  the  Oity  of  Hartford 
would  strike  some  one  of  the  vessels.  Besides  the  effect 
mentioned,  another  effect  was  produced  by  the  stopping 
and  reversing  of  the  Unit,  and  that  was,  that  she  got 
stemway  through  the  water,  and  lessened  the  force  of 
the  blow,  and,  perhaps,  confined  the  damage  to  the  sink- 
ing of  one  vessel,  instead  of  the  sinking  of  three.  The 
Oity  of  Hartford  had  no  right  to  maintain  so  high  and 
dangerous  a  rate  of  speed  up  to  so  near  a  point  to  the 
Unit  and  her  tows,  and,  even  if  the  stopping  and  revers- 
ing by  the  Unit,  at  the  time,  were  not  the  most  proper 
manoduvre,  it  was  one  forced  upon  her,  in  the  jaws  of 
peril,  by  the  fault  of  the  Oity  of  Hartford. 

Nor  do  I  see  that  the  Unit  was  in  fault  in  not  slowing 
or  stopping  and  reversing  sooner.  Eeceiving  the  an- 
swering signal  of  two  whistles  from  the  Oity  of  Hart- 
ford, and  having  a  clear  space  to  pass  to  her  own  left, 
she  had  a  right  to  suppose  that  the  Oity  of  Hartford 
would  starboard,  and  could  starboard  effectually,  and 
she  also  had  a  right  to  keep  on  until  the  necessity  arose 


672  SOUTHERN  DI8TEICT  OF  NEW  TOEK, 

The  Steamer  Ruasia. 

for  her  slowing,  stopping  and  reversing.    She  did  stop 
and  reverse  as  soon  as  that  necessity  arose. 

The  City  of  Hartford  was  in  gross  fault,  irrespective 
of  any  other  question  in  the  case,  in  not  slowing  sooner 
than  she  did,  and  in  not  stopping  and  reversing  sooner 
than  she  did. 

I  do  not  think  that  the  fact  that  both  vessels  were 
running  much  nearer  to  the  Brooklyn  piers  than  to  the 
Sew  York  piers,  can,  in  this  case,  be  taken  into  account^ 
so  as  to  charge  either  of  them  Y^th  fault  in  that  respect. 
Their  positions  in  that  regard  did  not  contribute  to  the 
collision,  for  each  vessel  saw  the  other  in  abundant  sea- 
son for  the  collision  to  have  been  avoided  by  proper 
manoeuvres  thereafter. 

There  must  be  a  decree  in  each  case  against  the  City 
of  Hartford,  with  costs  to  the  libellants,  and  a  reference 
to  a  commissioner  to  ascertain  the  damages.  The  libel 
in  each  case  must  be  dismissed,  as  to  the  Unit,  with 
costs. 


FEBRUARY,    islh 

THE  STEAMER  EUSSIA.* 

Damaoss. — Collision  in  Port. — Raising  Vesssl. — ^Freight.— 

Demurrage. 

Where  a  vessel  which  had  arrived  at  her  port  of  deetinatioD,  was  snnlc  at  ber 
anchorage,  with  her  cargo  on  board,  in  a  colliaion  with  a  steamer,  for  which  the 
latter  was  held  responsible,  and,  instead  of  raising  the  vessel  and  cargo  entire 
at  once,  which  it  appeared  conld  have  been  done,  competent  parties  hsTing 
offered  to  do  it  for  $26,000,  the  owners  of  the  vessel  adopted  the  method  of 

*  The  decision  as  to  the  collision  in  this  case  will  be  found  in  8  Ben.  p,  ill 
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getting  oat  part  of  her  cargo  by  direre,  before  attempting  to  raise  her,  in 

which  process  more  time  was  consumed  than  would  haye  been  necessary  for 

the  raising  of  the  vessel  and  cargo  entire : 
Held,  That  Ute  damages  allowed  to  the  libellant  for  the  expense  of  raising  must 

be  reduced  to  $26,000. 
That,  in  estimating  the  damage  to  the  cargo,  its  value  mnst  be  taken  at  the  port 

of  destination,  less  freight  and  duties. 
That  demurrage  could  not  be  allowed  for  the  increased  time  occupied  in  raising 

the  vessel,  beyond  the  time  which  it  would  have  taken  to  raise  her  with  her 

cargo  entire. 

In  this  case,  the  Austrian  ship  Figlia  Maggiore, 
which  had  arrived  in  New  York  harbor  from  a  foreign 
port,  was  sunk  at  her  anchorage,  in  a  collision  with  the 
Bussia,  for  which  the  Eussia  was  held  responsible.  Ex- 
ceptions were  filed  by  the  claimants  to  the  report  of 
the  Oommissioner  as  to  the  damages. 

BiiATCHFOHD,  J.  The  12th  exception  is  allowed,  and 
the  amount  awarded'on  account  of  the  bill  of  the  Atlantic 
Submarine  Wrecking  Company,  is  reduced  to  $25,000,  with 
interest  from  July  24th,  1869.  The  evidence  satisfies  me 
that  the  method  adopted  of  diving  out  part  of  the  cargo, 
before  any  attempt  was  made  to  raise  vessel  and  cargo 
together,  entire,  was  needlessly  and  even  recklessly 
dilatory  and  expensive,  and  was,  on  the  whole,  very  much 
more  injurious  to  the  cargo  itself  that  was  so  dived  out, 
than  the  raising  of  vessel  and  cargo  together  would 
have  been.  The  evidence  is  clear,  that  vessel  and  cargo 
could  have  been  raised  entire,  at  once,  by  competent 
persons,  who  would  have  done  so  for  $25,000,  having  all 
the  necessary  skill  and  appliances  for  the  purpose. 
Instead  of  that,  the  Company  which  did  the  work  con- 
sumed 53  days  in  the  combined  operations  of  first  diving 
out  part  of  the  cargo,  and  then  raising  together  the 
vessel  with  the  rest  of  the  cargo.  The  legitimate  work 
of  raising  the  vessel,  with  the  cargo  left  in  her,  did  not 
consume  more  than  one-quarter  of  the  63  days.  The 
evidence  shows,  that  the  vessel  and  her  cargo,  as  one. 


f 
674  SOUTHERN  District  of  new  york. 

The  Steamer  Biis^jl 

could  have  been  raised  bodily  in  the  same  time.  There- 
fore 39  days  of  the  53  were  utterly  wasted.  The  con- 
sumption of  those  39  days  swelled  every  item  of  expense 
charged  for  wages  of  men  and  use  of  vessels  and  ap- 
paratus. It  also  left  the  major  part  of  the  cargo  that 
was,  in  fact,  dived  out  during  the  39  days,  and  which  was 
the  most  perishable  part,  to  remain  under  water  for  a 
longer  time,  exposed  to  damage  from  water,  than  if  it 
had  been  raised  with  the  vessel  in  14  days.  By  the 
latter  course,  the  whole  cargo  would  have  come  out  of 
water  in  14  days.  As  it  was,  but  a  trifle  more  than  one- 
third  of  what  cargo  was  got  out  during  the  39  days 
came  out  during  14  days,  so  that  nearly  two-thirds  of 
the  dived  out  cargo  remained  under  water  longer  by  the 
course  adopted,  than  it  would  have  remained  if  the 
proper  method  had  been  followed.  Besides,  the  cargo 
dived  out  was,  to  a  large  extent,  cargo  that  was  lighter 
than  water,  and  the  taking  of  it  out  diminished  the 
buoyancy  of  the  vessel,  and  increased  the  labor  of  lifting 
her.  Moreover,  much  cargo,  it  is  clear,  perished  by  the 
breaking  open  of  packages,  in  the  handling  of  them,  by 
divers,  at  a  great  depth  under  water.  This  damage 
would  have  been  saved  if  the  cargo  had  not  been  broken 
out  until  after  the  vessel  was  raised. 

The  13th  exception  is  allowed  so  far  as  to  strike  out 
39  days  from  the  202  days  allowed  for  as  demurrage. 

In  regard  to  exceptions  14  to  28,  both  inclusive,  I  un- 
derstand the  Commissioner  to  say,  in  his  report,  that,  in 
making  up  the  amounted  of  the  items  covered  by  those 
exceptions,  he  has  deducted,  from  the  value  of  the  cargo 
at  New  York,  the  freight  and  duties.  The  principle  of 
taking  the  value  at  New  York,  less  the  freight  and  duties, 
is  correct.  But  I  think,  from  an  examination  I  have  made 
of  some  of  the  items  in  connection  with  the  evidence,  that 
the  Commissioner  has,  in  some  instances,  unintentionally 
omitted  to  deduct  the  freight,  and  the  report  is  sent 
back  for  a  re-examination  of  the  calculations  of  amounts, 
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in  respect  to  the  items  covered  by  exceptions  14  to  28, 
both  inclusive.  I  can  see  no  error  in  the  allowance  of 
the  item  covered  by  exception  29,  either  as  to  principle 
or  computation,  but  the  subject  of  exception  29,  and  the 
subject  of  exception  30,  are  so  connected,  that,  inasmuch 
as  there  seems,  on  the  evidence  of  Mr.  Schnetzspahn,  to 
be  an  error  in  allowing  the  entire  item  of  $24,864  20, 
covered  by  exception  30,  without  a  deduction  of  freight, 
and  proceeds  of  sale  of  madder,  and  perhaps  other  de- 
dactions,  the  report  is  sent  back  for  a  revision  by  the 
Gommissioner  of  his  statements  of  the  amounts  of  the 
two  items  covered  by  exceptions  29  and  30.  But  no 
farther  testimony  is  to  be  taken  in  the  case.  I  have 
labored  under  difficulty  in  regard  to  the  claim  of  Mr. 
Schnetzspahn,  and  other  claims  in  regard  to  cargo,  from 
not  having  been  furnished  with  the  exhibits  put  in  and 
referred  to  in  the  evidence  in  respect  to  them,  or  with 
any  statement  showing  how  the  Commissioner  arrived 
at  the  amounts  allowed  by  him. 

The  'Commissioner  will  make  a  new  report  in  con- 
formity with  the  foregoing  directions. 

J.  O.  Carter  and  O.  Donahue^  for  the  libellant. 


D.  D.  Lord,  for  the  claimants. 
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BANKRUPTCY. 

1.  The  execution  by  an  insolyent  of  a 
general  assipiment  of  all  his  property 
for  the  benent  of  bis  creditors,  with- 
out preferences,  is  an  act  of  bank- 
ruptcy. 

Where  the  execution  of  such  an  as- 
sif^ment  is  admitted,  an  adjudication 
of  bankruptcy  will  be  made,  eyen 
though  the  respondent  denies  any  in- 
tention to  defeat  or  delay  the  opera- 
tion of  the  bankruptcy  Act,  or  to  hin- 
der his  creditors,  or  to  prevent  his 
property  from  being  distributed  ac- 
cording to  the  proyisions  of  the  Act 
SmithLt  Ca»e,  1 

2.  A  bankrupl^s  wife  must  attend  before 
the  register,  and  submit  to  an  exam- 
ination, the  same  as  any  other  witness, 
and  may  be  punished  for  contempt,  if 
she  rerasea  to  answer.  Wodjord^e 
Caee,  9 

8.  M.,  a  creditor  of  D.,  an  insolvent, 
knowing  that  he  was  insolvent,  com- 
menced an  action  against  him  in  a 
State  Court,  and,  without  opposition. 
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obtained  a  jadgment  against  bim  and 
issued  an  execution,  under  wbicb  tbe 
sberiff  levied  on  and  sold  D/s  prop- 
erty.  A  few  days  after  the  levy, 
creditors  of  D.  filed  a  petition  against 
him  in  involuntary  bankruptcy,  on 
the  ground  of  his  having  so  suniered 
his  property  to  be  taken  on  legal  pro- 
cess, with  intent  to  give  a  preference 
to  M.  D.  denied  the  act  of  bank- 
ruptcy, but,  before  the  matter  was 
tried,  he  filed  a  petition  to  be  declared 
a  bankrupt,  and  an  adjudication  of 
bankruptcy  was  made  against  him. 
The  assignee  In  bankruptcy  having 
been  chosen,  filed  a  petition  to  have 
the  judgment  in  favor  of  M.  against 
D.  set  aside,  to  have  M.  pay  over  to 
the  assignee  the  money  which  he  had 
received  from  the  sheriff  on  the  exe- 
cution, and  to  have  the  sheriff^  also 
pay  over  the  amount  remaining  In  his 
hands,  and  to  have  the  proof  of  debt 
filed  by  M.  in  the  bankruptcy  pro- 
ceedings disallowed  and  stricken  out: 

Held,  That  M.  had  reasonable  cause 
to  believe  that  D.  was  Insolvent,  and 
that  a  fraud  on  the  bankruptcy  Act 
was  intended,  within  the  85th  and 
89th  sections. 

That,  as  M.  had  not  availed  himself 
of  the  loeuB  penitentim  given  to  him  by 
the  28d  section  of  the  act,  but  had  re- 
sisted the  claim  of  the  assignee,  he 
must  pay  the  penalty  Imposed  by  the 
89th  section  of  the  act 

That  M.,  after  taking  possession  of 
the  property  of  D.  under  his  judg- 
ment, should  have  thrown  D.  Into 
bankruptcy  for  that  act,  and  then 
have  turned  the  property  over  to  the 
assignee.    DavidaorCa  Ca«e,  10 

4.  Where  it  appeared  that  the  bank- 
rupts, being  merchants,  had  not  for 
ten  months  kept  a  cash-book,  and  that 
it  wae  impossible  to  tell  from  their 
bool»  what  was  their  financial  condi- 
tion when  they  suspended  buMuess, 
Hddy  That  a  discharge  must  be  re- 
fused.    Bellu  d:  Mmgafii  due,      68 

^.  A  specification  of  opposition  to  a 
bankrupt's  discharge,  averring  that 
the  bankrupt  had  not  kept  proper 
books  of  account  In  his  business,  in 
that  such  tn^ks  do  not  show  what 
moneys  were  received,  or  what  dispo- 
sition was  made  of  them,  is  sufficiently 


specific  to  admit  evidence  that  no  ash- 
book  whatever  was  kept  for  a  time. 

6.  The  firm  of  Bnnger,  Burlace  A  Co., 
composed  of  partners  resioent  here 
and  one  partner  rerident  abroad,  had 
proved  a  debt  in  bankruptcy  against 
Schepeler  A  Co.  After  tbe  dissolu- 
tion of  Hunger,  Burlage  &  Co.,  the  for- 
dgn  partner  took  prt^eedings  abroad, 
in  the  name  of  the  firm,  to  collect  the 
debt,  by  attaching  a  claim  whidi 
Schepeler  A  Co.  hM  against  Lippman 
A  Rosenthal,  of  Amsterdam,  Holland. 
The  assignee  in  the  proceeding  aeainst 
Schepeler  <k  Co.  applied  to  t^e luuik- 
ruptcy  Court,  to  restrain  the  foreign 
proceedings. 

Held,  That  Bunger,  Burlage  &  Co. 
were  parties  to  the  bankruptcy  pro- 
ceedings, and  that  the  members  of  the 
firm  residing  here  should  be  restrained 
from  prosecuting  the  proceedings  a- 
broad.     Schepeler  A  O^e  Com,         68 

1.  B.  A  C.  were  partners.  C.  beean  a 
suit  in  a  State  court  for  a  dissolution 
of  the  partnership  and  a  settlement  of 
the  accounts,  claiming  that  on  such 
settlement  a  large  amount  would  be 
due  to  him,  and  in  that  suit  he  pro- 
cured the  appointment  of  receivers, 
who  took  possession  of  the  partner- 
ship property.  On  that  ground  pro^ 
ceedlngs  In  bankruptcy  were  taken 
against  the  firm,  and  it  was  adjudged 
bankrupt.  An  assignee  was  appointed 
and  an  assignment  executed.  The 
assignee  applied  to  the  Bankruptcy 
Court  for  an  order  directing  the  mar- 
shal to  take  from  the  possession  of  the 
receivers  the  property  of  the  bank- 
rupts in  their  possession,  enjobing 
the  receivers  and  tbe  bankrupts  from 
interfering  with  the  property,  and 
enjoinine  C.  from  the  further  prose- 
cution of  the  suit  in  the  State  court; 
and  for  general  relief. 

HM,  That  the  amount  claimed  by 
C.  in  the  suit  in  the  State  Court  would 
be  individual  property  of  C,  which, 
under  the  14th  and  S6th  sections  of 
the  bankruptcy  Act,  passed  to  the 
assignee  in  oankraptcy  to  be  applied 
to  tbe  payment  of  cTs  separate  debts. 
Tha^  Uierefore,  the  assignee  would 
be  allowed  to  prosecute  Sie  suit  in 
the  State  Court  in  his  own  name;  that 
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G.  must  ezeeute  th*  proper  papers  to 
enable  him  to  do  bo  ;  that  C.  must  be 
eDJohied  from  farther  prosecuting  the 
salt  in  the  State  Court ;  and  that  the 
bankrupts  must  be  enjoined  from  in- 
terfering with  the  property  in  the  pos- 
session of  the  receivers.  Clark  and 
Bininff€r'»  Cane,  88 

8.  After  the  maldng  of  the  above  order, 
the  assignee  applied  to  the  State 
Court  for  an  order  declaring  that,  as 
thtt  interests  of  both  parties  had 
vested  in  the  assi^ee,  tne  suit  had 
abated.  Fending  that  application  to 
the  State  Courts  he  appUed  again  to 
the  Bankruptcy  C6iirt  for  an  order  to 
the  marshal  to  take  the  property 
from  the  ppssession  of  the  receivers 
and  enjoin  them  from  interfering  with 
it,  or,  if  it  should  refuse  this  order, 
that  it  woidd  direct  him  to  make  such 
application  in  the  State  Court. 

Held,  That,  as  the  jurisdiction  of 
the  State  Court  over  the  subject  mat- 
ter of  the  suit  and  over  the  parties, 
when  it  was  instituted,  and  its  power 
to  appoint  a  receiver  were  not  ques- 
tioned, this  Court  had  no  power  to 
grant  the  relief  asked;  and  that  it  was 
not  necessary  to  make  the  order 
directing  the  assignee  to  apply  to  the 
State  Court.  id. 

9.  Where  creditors  of  involuntary  bank- 
rupts applied  to  set  aside  the  adjudi- 
cation of  bankruptcy,  on  the  ground 
that  the  Court  hiui  no  jurisdiction  to 
make  it,  by  reason  of  the  absence  of 
certain  jurisdictional  averments  in 
the  petition,  the  bankrupts  opposing 
the  application : 

Hela,  That  the  question  of  jurisdic- 
tion eould  not  be  raised  at  this  stage, 
or  in  this  way. 

That  the  creditors  could  oppose  the 
application  of  the  bankrupts  for  dis- 
charges, on  the  ground  that  the  Court 
had  no  jurisdiction  of  the  case,  if  they 
saw  fit; 

That  a  discharee  granted  without 
Jurisdiction  is  void.    FtntCt  Caae,  99 

10.  A  bankrupt  suffered  his  property 
to  be  taken  on  lethal  process  in  favor 
of  one  of  his  creditors,*  under  an  exe- 
cution issued  on  a  judgment  against 
him,  the  bankrupt  intending  thereby 
to  eive  a  preference  to  such  creditor, 
and  the  creditor  having  reasonable 


cause  to  believe,  at  the  time,  that  the 
bankrupt  was  insolvent : 

Held,  That  the  transaction  was 
void,  under  the  36th  section  of  the 
bankruptcy  Act,  and  that  no  valid 
lien  was  acquired  in  finvor  of  the  cred- 
itor by  the  taking  under  the  execu- 
tion.   Ballots  Caae,  186 

11.  Laborers  in  the  employ  of  a  brick- 
maker  rendered  service  to  him,  and, 
on  a  settlement  of  their  accounts,  more 
than  $60  was  found  due  to  each.  The 
employer  had  no  money  to  pay  them, 
and,  as  they  needed  money,  to  enable 
them  to  return  to  their  homes,  they 
applied  to  one  L.,  who  advanced  each 
of  them  $10,  under  an  agreement  that 
he  was  to  collect  the  amount  due  to 
each,  and  repay  himself  the  amount 
advanced,  with  interest  and  expenses. 
Each  of  them  gave  to  L.  an  absolute 
assignment,  in  writing,  of  his  claim. 
The  employer  having  been,  within  six 
months  thereafter,  adjudged  a  bank- 
rupt, L.  presented  to  the  assignee  in 
bankruptcy  the  assignments,  and 
praved  that  $60  should  De  allowed  on 
eacn  claim,  as  a  preference,  under  the 
27th  section  of  the  bankruptcy  Act 

JJeld^  That  the  claims  must  be  al- 
lowed.   Brawn's  Ca»e,  ,  142 

12.  A  bankrupt  obtained  his  discharge 
on  February  dd,  1868.  On  March 
28th,  1868,  a  petition  was  filed  by  a 
creditor  to  vacate  the  discharge,  on 
the  ground  that  the  creditor  had  no 
notice  of  the  filing  of  the  petition,  or 
of  the  adiudlcation,  till  February  Sd, 
1868,  and  was  not  served  with  notice 
of  the  issuing  of  the  warrant,  and  of 
the  meeting  of  creditors  to  prove 
debts  and  choose  an  assignee,  and  on 
various  grounds  of  fraudulent  ondssion 
of  property  from  his  schedules.  The 
papers  showed  that  notjce  of  the  issu- 
mg  of  the  warrant  and  of  the  first 
meeting  of  creditors  was  published, 
and  that  a  like  notice  was  mailed  to 
the  creditor ;  and  it  appeared  that  he 
attended  that  meeting  and  afterwards, 
before  the  discharge,  deposed  to  a 
proof  of  his  debt  before  a  register, 
which  proof  was,  after  the  discharge, 
filed  in  Court,  but  it  did  not  appear 
whether  it  was  presented  to  the  regis- 
ter in  charge  of  the  oase : 

J/eld,  That,  the  notice  being  duly 
published  and  served  by  mail,  if  the 
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creditor  fkiled  to  receWe  the  Dotice, 
the  regularity  of  the  proceeding  would 
not  be  thereby  affected. 

That,  on  the  merits,  the  property  in 
question  was  not  shown  to  haye  be- 
longed to  the  bankrupt,  and  the  peti- 
tion must  be  dismissed,  with  costs. 
8tei»on*t  Case,  U1 

18.  Certain  creditors  of  a  bankrupt  ob- 
tained judgment  affainst  him  by  de- 
fault. On  that  judgment  execution 
was  issued  and  a  levy  made.  A.  peti- 
tion in  bankruptcy  was  then  filed  and 
an  injunction  slanted,  staying  the 
sberifrs  proceedings.  The  creditors 
applied  by  petition  for  a  vacation  or 
modification  of  the  i  junction,  so  as  to 
allow  the  sheriff  to  sell  enough  of  the 
property  to  satisfy  the  execution : 

Beld,  That  the  transfer  worked  by 
the  legral  proceedings  was,  under  |  86 
of  the  bankruptcy  Act,  prima  facie 
evidence  of  fraud  ;  that  the  creditors 
must  rebut  this.  But  that  their  peti- 
tion was  bad,  as  it  did  not  negative 
the  circumstances  which  §  36  declares 
make  the  transfer  void.    Binna*  Caae, 

162 


14.  U.  requested  S.  A  Co.  to  invest  his 
funds  m  their  hands  in  b  certain 
stock.  They  informed  him  that  they 
had  done  so,  but  in  fact  took  the 
shares  in  their  own  name,  and  soon 
afterwards  hypothecated  them  to  a 
bank,  as  security  for  a  loan.  They 
subsequently  failed,  and  on  the  day 
of  their  failure  deposited  with  B.  L.  i 
B.  certain  securities  with  which  to 
release  the  stock  hypothecated.  The 
bank  refusing  to  return  the  stock,  the 
securities  were  so]d,  the  proceeds  re- 
maining in  the  possession  of  B.  L.  <& 
B.  8.  A  Co.  having  been  adjudged 
bankrupts  and  an  assignee  appointed, 
U.  filed  a  bill  in  equity  against  the 
assignee  and  B.  L.  &  B.,  to  recover 
those  proceeds,  as  representing  the 
stock: 

Hdd,  That,  with  respect  to  other 
creditors,  S.  A  Co.,  when  they  became 
insolvent,  were  merely  debtors  to  U. 
for  the  value  of  the  slock. 

That  no  lien  or  trust  arose  in  re- 
spect to  the  securities  deposited  with 
B.  L.  &  B.,  or  their  proceeds,  that 
was  not  revoked  by  the  ^ppointmeot 
of  the  assignee,  to  whom  the  property 


in  them  passed,  free  of  any  charge  in 
favor  of  U. 

That  to  hold  the  contrary  would  be 
to  give  U.  a  preference  contrary  to 
the  provisions  of  the  bankruptcy  Act. 
UngejeiUer  ▼.    Von    Saeh9,  Attiffnet, 

167 

15.  Where  the  discharge  of  a  bankrupt 
was  opposed  on  the  ground,  that  he 
had  omitted  certain  property  from  his 
schedules,  such  property  having  been 
conveyed  by  him,  oy  a  oonveyance 
which  was  claimed  to  have  'been 
fraudulent,  and  it  appeared,  that, 
after  such  conveyance,  and  before  the 
filing  of  the  petition  in  bankruptcy,  a 
receiver  of  the  property  of  the  bank- 
rupt had  been  appointed  by  a  State 
Court: 

Held,  That  whatever  title  the  bank- 
rupt had  in  the  property,  after  the 
conveyance,  had  vested  in  the  re- 
ceiver, and  there  was  no  £slse  swear- 
ing, by  reason  of  his  not  having  in- 
serted it  in  the  schedule  of  assete. 
JPWtfman's  Cote,  245 

Id.  A  fraudulent  oonveyance,  within  the 
meaning  of  section  twenty-nine  of  the 
bankruptcy  Act,  must  be  a  coovej- 
ance  made  as  required  by  sectioa 
thirty-five,  within  rour  or  six  months 
before  the  filing  of  the  petition  by  or 
against  the  debtor.  id. 

17.  A  bankrupt,  under  examination  bj 
the  assignee,  cannot  refuse  to  answer 
questions  as  to  his  having  lost  money 
at  gaming,  on  the  ground  that  theV 
will  criminate  or  degrade  bins,  /^um- 
artU  Coie,  SOS 

18.  A  firm,  one  member  of  whidi  was 
B.  £L  L.,  had  been  adjudged  bank- 
rupt One  B.  L ,  at  the  request  of 
the  firm,  subsequently  became  the 
owner  of  substantially  all  daims 
against  the  firm,  and  had  agreed  to 
indemnify  them  against  all  claims 
which  existed  against  them  at  the 
commencement  of  the  proceedings. 
The  firm  had  endorsed  the  notes  of 
B.  L.,  for  his  accommodation,  which 
notes  he  had  used  in  purchasing  the 
dums  against  the  firm,  and  he  bad 
agreed  to  indemnify  them  acainst  toy 
liability  on  those  notes,  they  trans- 
ferring to  him  all  the  assets  of  the 
firm.     On  June  14th,  1869,  the  bank- 
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mptcy  proceeding  against  tbe  firm 
were  discontinued,  and  the  assignee 
in  bankruptcy  was  directed  to  conyev 
to  them  the  assets  in  his  hands ;  and, 
on  June  15th,  the  firm  conveyed  such 
assets  to  B.  L.,  and  he  by.  the  same 
instrument  agreed  to  indemnify  them 
as  above  stated.  On  the  28th  of 
January,  1870,  B.  EL  L.  was,  on  a  pe- 
tition nled  by  him,  again  adjudged  a 
bankrupt,  and  in  time  he  applied  for 
his  discharge.  All  the  debts  proved 
against  him,  except  one,  consisted  of 
the  notes  of  B.  L.,  above  mentioned, 
endorsed  by  the  firm.  The  creditor 
who  proved  the  other  claim,  filed  a 
consent  to  the  bankrupt's  discharge, 
but  such  discharge  was  objected  to  on 
the  ground  that  his  assets,  of  which 
there  were  none,  were  not  equal  to 
fifty  per  cent,  of  the  claims  proved, 
on  wnich  he  was  liable  as  principal 
debtor,  and  that  the  assent  in  writmg 
of  a  majority  in  number  and  value  of 
the  creditors  to  whom  he  was  liable 
as  principal  debtor,  had  not  been 
filed: 

Held,  That  on  the  evidence,  the  en- 
dorsements of  the  notes  of  B.  L.  by 
the  firm,  were  contracts  independent 
of  their  indebtedness  to  their  credit- 
ors, and  were  made  for  his  accom- 
modation ;  ■  and  that  such  creditors,  in 
taking  the  notes  so  endorsed,  extin- 
guished the  original  indebtedness  of 
the  firm,  and  substituted  the  notes  for 
it,  BO  that  such  endorsements  could 
not  be  regarded  as  contracts  to  pay 
the  original  indebtedness  of  the  en- 
dorsers. 

That,  under  the  19th  section  of  the 
bankruptcy  Act,  an  endorser  does  not 
become  liable  as  a  principal  debtor, 
by  the  mere  fixing  of  his  liability  as 
endorser. 

That  none  of  the  contingent  liabili- 
ties spoken  of  in  the  19th  section  of 
the  bankruptcy  Act  can  be  regarded 
as  liabilities  of  a  principal  debtor, 
within  the  33d  section,  until  they 
have  been  put  in  judgment,  or  under- 

fone  some  other  change  than  merely 
ecoming  absolute  and  fixed,  in  con- 
tradistinction to  being  contingent. 

That  a  dischai^e  must  be  granted. 
Zoder^s  Ca^,  806 

19.  The  personal  property  of  K  was 
seized  by  a  sheriff',  under  an  attach- 
ment  issued    from    a    State    Court. 


Thereafter  other  suits  were  com- 
menced, in  which  judgments  were  ob- 
tained, and  executions  issued  and  de- 
livered to  the-  same  sheriff.  K.  then 
filed  his  petition  in  bankruptcy,  and 
the  property  was  soid  by  consent  of 
parties,  without  prejudice  to  the  rights 
of  the  several  creditors.  The  judg- 
ment creditors  moved  for  an  order, ' 
directing  the  judgments  to  be  paid  in 
full,  claiming  that  by  virtue  of  the 
bankruptcy  Act,  the  attachment  was 
discharged,  and  as  there  had  been 
levys  under  their  executions,  before 
the  filing  of  the  petition,  the  lien  of 
the  executions  was  preserved. 

Hdd,  That  the  intention  of  the  Act 

was  not  to  improve  the  condition  of 

-  any  creditor,  or  to  create  new  rights. 

That  the  levy  upon  property,  al- 
ready subject  to  an  attachment  to  its 
full  value,  gave  the  judgment  credit- 
ors no  security,  and  that  the  motion 
must  be  denied.    KlancMi  Case,  826 

20.  Where  the  discharge  of  a  bankrupt 
was  opposed  by  creditors,  holding 
notes  of  a  third  party  endorsed  by  the 
bankrupt,  on  the  ground  that  his  dis- 
charge was  not  assented  to  by  a  ma- 
jority of  his  creditors,  under  the  83d 
section  of  the  bankruptcy  Act,  as 
amended  by  the  Act  of  July  27,,  1868: 

Held,  That  the  bankrupt  was  not  a 
"  principal  debtor  "  to  such  creditors, 
within  tne  meaning  of  the  Act,  and 
that,  as  the  discharge  of  the  banki'upt 
was  assented  to  by  a  majority  of  his 
creditors,  in  number  and  value,  ex- 
cluding the  holders  of  such  endorse- 
ments, he  was  entitled  to  bis  dis- 
charge.   X.  £.  Loder's  Case,  828 

21.  Where  a  bankrupt  had  absconded 
from  the  State,  and  four  suits  had  been 
commenced  against  him  in  a  State 
Court,  by  attachment  of  his  property, 
and  publication  of  the  summonses  had 
commenced,  and  the  bankrupt  there- 
after met  one  of  his  creditors  and  a 
lawyer  who  had  been  and  then  was 
attorney  for  the  bankrupt,  in  Canada, 
at  Niagara  Falls,  and  the  bankrupt 
accompanied  them  to  the  American 
side  01  the  river,  where  the  lawyer 
served  on  him  the  summonses  and 
complaints  in  the  four  suits,  on  which 
service  judgments  were  thereafter  en- 
tered up  and  executions  issued  and 
levies  made,  and  then  proceedings  in 
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httnlanpUj  were  commeDeed,  and  an  I 
aaeignee   appotnted,  who,   after   de- 1 
mmtiding  the  property  leried  on,  filed 
a  bill  in  eqnity  to  set  aside  the  jndg;-  • 
menta:  ' 

BM,  That,  on  the  facta,  the  bank- 
rupt had  procored  the  property  to  be  > 
seized  on  the  ezecntiona  with  intent . 
to  ^Te  a  preference  to  the  creditors, . 
'    and  that  the  indfpnenta  were  th^efore 
Toid  under  the  provisions  of  the  39th 
section  of  the  bankruptcy  Act    Beai- 
He  Y,  Oardmr,  479 

22.  An  act  which  directly  tends  to  de- 
feat the  pnrpoees  and  pc^icy  of  the 
bankruptcy  Act,  and  which  was  done 
in  contraTention  of  and  with  the  in- 
tent to  defeat  such  purpoees  and  pol- 
icy, is,  for  that  reason,  fraudulent  and 
void.  id. 

23.  Taking  property  on  attachment  or 
execution  is  receiving  a  preference, 
but  merely  recovering  judgment  is 
notw     Steven^  Com,  613 

24.  In  order  to  render  a  transaction  be- 
tween an  insolvent  and  one  of  his  cred- 
itors void,  if  challenged  by  the  as- 
signee in  bankruptcy  m  due  time,  six 
elements  must  coexist:  On  the  part 
of  the  debtor,  insolvency,  an  intent  to 
eive  a  preference,  and  doing  or  suffer- 
ing the  thing  which  works  the  prefer- 
ence ;  and.  on  the  part  of  the  creditor, 
the  receiving  or  oeing  benefited  by 
such  thing,  the  having  reasonable 
cause  to  believe  the  insolvency  of  the 
debtor,  and  the  having  reasonable 
cause  to  believe  that  a  preference  is 
intended.     KohUaat  v.  Hoguet,      665 

See  P&Aoncn  (Bankruptcy). 
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BILL  OF  LADING. 

Bee  DcuvxBT  or  Caboo,  4,  6,  6. 
Masher,  3. 
Practicb  ( Admiralty X  6. 

BOND. 

See  Intxrnai.  Revenue  Acts,  1. 
Maerikd  Woman, 
mortoaox. 
pRAcnox  (Equity  )l 


BURDE!r  OF  PROOF. 
8e«  CoLUBiov.  3,  4, 8, 14,  24. 

FoaSBBBION,  2. 

TowBOAT  Axi>  Tow,  4^ 


CARRIER. 

1.  Where  a  receipt  given  by  a  common 
carrier  for  property  entrusted  to  him, 
stated  that  no  package,  tf  lost,  dam- 
aged or  stolen,  should  be  deemed  of 
greater  value  than  $100,  unless  spe- 
cifically receipted  for,  and  it  appeared 
that  the  property  in  question  was  lost 
by  negligence  of  the  carrier, 

^«^  That  the  lunitation  of  lia- 
bility was  ineffective  against  a  loss 
arising  from  negligence,  as  bdog 
againet  public  policy.  i%e  City  of 
Norwich,  27i 

2.  A  bark  was  loaded  with  sugar  aad 
molasses  in  Porto  Rico,  and  lay  in  the 
harbor  apparently  all  right,  but  was 
found,  one  moiling,  to  have  seven 
feet  of  water  in  her  hold.  Her  cargo 
was  dischaiged,  and  she  was  re-calM 
above  her  copper,  and  the  cargo  which 
had  not  been  destroyed  was  n- 
shipped,  and  she  brought  it  to  New 
York,  where  libels  were  filed  against 
her  to  recover  for  the  loes  and  injnry 
to  the  cargo.  The  defence  was  set  up 
in  Che  answers,  that  a  heavy  swell  on 
the  night  in  qneetaon  had  opened  ber 
seams,  and  broken  the  pipe  which  led 
to  the  water-closet,  and  thus  admitted 
the  water,  so  that  the  loss  was  occa- 
sioned by  a  peril  of  the  sea.  The 
witnesses  for  the  bark,  while  they  tes- 
tified to  the  heavy  rolling  of  the  ves- 
sel, testified  also  that  no  water  came 
in  through  the  seams : 

Beld,  That  this  discrepancy  between 
the  answers  and  the  evidence  io  be- 
half of  the  bark,  together  with  tiie 
fact  that  the  broken  water-cloeet  pipe 
was  not  discovered  till  after  the  ar- 
rival of  the  bark  in  New  York,  and 
that  the  protest  made  no  mention  of 
an^  heavy  sea  or  heavy  rolling  of  the 
ship,  threw  discredit  upon  the  eTi- 
dence  of  the  rolUng. 

That,  when  goc^  are  lost  by  the 
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Tesael,  on  which  they  are  shipped, 
springing  a  leak  while  at  anchor  in  a 
harbor,  the  ahipowner  must  show 
some  stress  of  weather,  or  other  cir- 
cnmatance,  sufficient  to  account  for 
such  a  lesJ:  in  a  vessel  of  ordinary 
strength. 

That,  on  the  evidence,  no  such 
cause  for  the  leak  was  shown  in  this 
case,  and  that  the  leak  was  caused 
by  the  unseaworthy  condition  of  the 
bark.     The  Vivid,  819 

See  Delivert  of  Cargo,  6. 
Fekioht. 


CASES  CRITICISED. 


Blair  v.  Bemis, 


B. 


C. 


86,87 


Cox  V.  The  U.  S.,  6  Peten,  172, 

200,  201,  206 

W. 

Wilson  V.  Pierce,  16  Monthly  Law  Re- 
parUr,  187,  86,  87 


COLLISION. 

1.  Steaiibbs. 

1.  A  collision  occurred  in  the  Kills  on 
the  night  of  March  18th,  1868,  be- 
tween two  steam4ng8,  the  Kate  'and 
the  Atlas,  each  having  canal  boats  in 
tow.  A  canal  boat  in  tow  of  the 
Kate,  was  struck  by  a  boat  io  tow  of 
the  Atlas,  and  sunk.  Insurers  of  the 
caivo  on  the  sunken  boat  filed  a  libel 
agamst  the  Atlas  alone,  to  recover 
for  the  loss  of  the  cargo.  On  the 
hearing,  the  Court  stayed  the  pro- 
ceedings to  enable  either  party  to 
apply  to  have  the  Kate  also  brought 
in,  but  neither  party  made  such  ap- 
plication. The  collision  resulted  from 
a  faulty  lookout  on  both  of  the  steam- 
tugs: 

Heldt  That  the  libellants  were  en- 
titled to  a  decree  against  the  S[ate  for 
one  half  the  damage  to  the  careo. 
A  negligent  lookout  is  no  lookout 
The  pilot  rules  of  the  Supervising 
Inspectors  in  force  at  the  time  of  the 
collision  were  controlled  by  the  Act 
of  Congress  of  1864  (Uth  U.  8,  Stat., 


p,  60.),  and  none  of  those  rules  in- 
consistent with  that  Statute  are 
effective. 

Courts  of  Admiralty  may,  with  pro- 
priety, consider  the  fact  of  a  vessel's 
deserting,  without  cause,  another 
vessel  which  has  been  injured  in  a 
collision  with  her,  as  a  circumstance 
tending  to  show  consciousness  of  fault 
The  Atlas,  27 

2.  The  tug  Gibbes  was  towing  the 
schooner  Capriccio  by  a  hawser  out 
of  the  Atlantic  Basin.  The  tug 
Gorgas  was  towing  the  canal  boat 
Webster,  lashed  alongside,  into  the 
Basin.  A  collision  occurred  in  the 
cut  leading  into  the  Basin,  between 
the  canal  boat  and  the  schooner.  H., 
the  owner  of  the  Webster,  filed  a 
libel  against  the  Gibbes  and  the 
schooner,  to  recover  damages  for  the 
injury  received  bv  the  wAster.  S., 
the  charterer  of  the  Webster  and 
carrier  of  her  cargo,  who  was  a  part 
owner  of  the  Gorgas,  filed  a  libel 
against  the  Gibbes  and  the  schooner, 
to  recover  damages  for  injury  to  the 
carffo.  Z.,  the  owner  of  the  schooner, 
filed  a  libel  against  the  Gorgas,  to 
recover  damages  for  the  injury  re- 
ceived by  the  schooner. 

Held,  That  the  collision  was  caused 
by  fault  of  the  Gorgas  in  coming  into 
the  cut  with  too  great  speed,  and  in 
tumine  into  it  at  so  short  a  distance 
from  the  pier  that  she  was  prevented 
from  seeing  into  the  cut,  and  that  the 
sound  of  her  whistle  was  intercepted 
by  the  warehouses  on  the  pier,  and  so 
was  not  heard  on  board  of  the  Gibbes. 

That  the  first  two  libels,  therefore, 
must  be  dismissed,  and  the  libellant 
in  the  third  action  must  have  a  decree. 

Whether  8.  could  have  recovered 
against  the  Gorgas,  of  which  he  was 
part  owner,  if  he  had  libelled  her, 
qvere.  7%e  J.  a  Oibbes  and  The 
Capriecio,  109 

8.  The  steam-tug  H.,  with  a  schooner 
lashed  to  her  port  side,  was  on  her 
way  from  Hoboken,  N.  J.,  to  a  place 
south  of  Governor's  Idand.  The 
steamboat  N.,  a  ferry-boat  running 
from  New  York  to  Staten  Island,  left 
her  slip  at  Whitehall,  and  swunjg 
around  with  the  ebb  tide,  on  a  port 
helm,  changing  her  direction  from 
south  to  south-west^  until  she  should 
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be  clear  of  Goyernor's  Island,  when 
her  course  would  be  about  south,  to 
Staten  Island.  The  course  of  the  U. 
was  about  south.  The  N.  was  goins 
from  ten  to  twelve  knots  an  hour,  and 
the  H.  about  two.  When  the  vessels 
were  about  800  yards  apart,  the  H., 
without  givioff  anv  signal,  stopped 
and  backed.  The  N.  was  then  on  a 
port  helm,  intending  to  pass  under 
the  stern  of  the  H.  An  soon  as  the 
stopping  of  the  H.  was  seen,  the  N. 
put  her  helm  hardapport,  and  also 
stopped  her  engine  and  attempted  to 
reverse  it,  but,  owinff  to  her  speed,  it 
was  only  on  the  third  attempt  that 
the  engineer  was  able  to  get  the 
engine  to  pass  the  centre.  The  en- 
giae  made  one  or  two  turns  back  be- 
fore the  collision.  The  N.  struck  the 
schooner  in  the  side,  injuring  her  so 
that  she  sank.  The  excuse  ^ven  by 
the  H.  for  stopping  was,  that  the 
elects  to  which  the  lines  that  held  the 
schooner  were  fastened,  were  so  loose 
that  it  was  feared  that  the  swell 
caused  by  the  near  passage  of  the  N. 
ahead  of  her,  where  it  was  supposed 
Uie  N.  intended  to  pass,  woold  have 
caused  the  breaking  loose  of  the 
schooner.  A  libel  was  filed  on  behalf 
of  the  schooner  against  both  steam- 
boats. 

Held,  That,  as  the  vessels  were 
crossing,  and  the  N.  had  the  H.  on 
her  starboard  side,  it  was  the  duty 
of  the  II.  to  keep  on,  and  of  the  N. 
to  keep  out  of  her  way. 

That  the  H.,  therefore,  was  in  fault 
in  stopping  and  backing. 

That  the  excuse  set  up  by  her  for 
so  doing  was  itself  a  fault.  She  had 
no  business  to  be  navigating  with 
elects  so  loose. 

That  the  N.  was  not  in  fault  in  her 
rate  of  speed,  that  being  shown  to  be 
her  usual  rate. 

That  she  had  the  right  to  assume 
that  the  H.  would  keep  on,  and  to 
shape  her  own  course  so  as  to  pass 
unaer  the  stern  of  the  H.,  if  the  latter 
kept  on. 

That  the  stoppage  of  the  H.  was 
the  cause  of  the  collision  ;  and  that 
the  inability  on  the  part  of  the  N.  to 
reverse  her  engine  before  she  did, 
was  not  a  fault 

That  the  H.  was  solely  liable  for 
the  damage.  The  Northfield  and  The 
Hunter,  112 


4.  The  propeller  B.  was  going  alon^  the 
coast  of  Xew  Jersey,  beading  south 
half  west,  with  all  her  lighu  set,  bnt 
having  her  side  lights  so  imperfectly 
screened,  that  their  rays  creased  at 
her  stem.  She  saw,  off  her  port  bow, 
and  distant  two  or  three  miles,  the 
white  light,  and  afterwards  the  green 
light  of  the  steamship  S.  which,  bound 
from  Havre  to  New  York,  was  running 
northwest  by  north.  No  materiu 
chanee  of  course  was  made  by  either 
vessel,  till  they  were  close  tofirether, 
when  the  B.  ported,  and  the  S.  star- 
boarded, and  the  vessels  came  toge- 
ther, the  S.  striking  the  B.  abaft  amid- 
ships on  the  port  side,  nearly  at  ri^t 
angles: 

Held,  That,  in  this  position,  it  was 
the  duty  of  the  S.  to  avoid  the  B.and 
of  the  !B.  to  keep  her  course  as  she 
did. 

That  the  burden  was  therefore  on 
the  S.  to  show  that  her  omission  to 
avoid  the  B.  arose  from  some  iiault  on 
thepart of  the  B. 

Tnat  the  condition  of  the  screens  on 
the  B.  was  faulty. 

That  the  cause  of  the  colli  aion  how- 
ever, was  not  that  defect  in  the  screens 
of  the  B.  but  a  negligent  lookout  on 
the  S.  by  reason  of  which  the  lights 
of  the  B.  were  not  seen,  till  the  vessels 
were  in  close  proximity,  when  the  helm 
of  the  S.  was  starboarded. 

That  the  S.  was  therefore  solely  re- 
sponsible for  the  collision.  7%e  San- 
tiago  de  Cuba,  254 

5.  A  collision  occurred  in  daylight  in 
the  East  river,  between  a  steamboat 
and  a  schooner,  which,  with  another 
schooner,  was  in  tow  alongside  of  a  tug, 
by  which  the  schooner  was  sunk.  The 
tow  was  bound  up  the  East  river,  and 
the  steamboat  was  bound  down,  and 
their  courses  were  crossing,  the  tue 
having  the  steamboat  on  her  starboard 
sida  When  the  steamboat  saw  the 
tug,  she  blew  one  whistle,  and  without 
waiting  for  a  reply,  ported  her  hehn, 
and  got  a  sheer  to  starboard,  but  this 
whistle  was  not  heard  on  the  tug.  The 
tug  then  blew  two  whistles,  and  the 
steamboat  replied  to  them  by  also 
blowing  two  whistles.  Both  vessels 
then  starboarded.  The  tug,  seeing  that 
a  collision  was  impending,  stopped  and 
reversed,  which  turned  the  head  of  the 
tow  to  starboard,  and  the  steamboat^ 
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irhich  had  also  stopped  and  reversed, 
Btnick  the  port  bow  of  the  schooner 
which  was  lashed  on  the  port  side  of 
the  tog.  Both  vessels  were  mnning 
much  nearer  the  Brooklyn  side  of  the 
river : 

Held,  That,  as  the  vessels  were  cross- 
ing, it  was  the  daty  of  the  steamboat 
to  have  kept  her  conrse. 

That,  as  the  tug  had  not  heard  the 
flihiele  whistle  of  the  steamboat,  she 
had  the  right  to  give  the  signal  of  two 
whistles,  as  she  Sd,  and  was  not  then 
called  on  to  stop. 

That,  when  the  steamboat  heard  the 
two  whistles  of  the  tn^,  there  was  to 
ber  a  confusion  of  signals,  calling  upon 
ber  at  once  to  stop  and  reverse,  unless 
she  were  certain  that  she  could,  by 
starboarding,  avoid  the  tug. 

That  the  tug,  on  hearing  the  two  an- 
swering whisues  from  the  steamboat, 
bad  the  right  to  assume  that  a  col- 
lision would  be  avoided  by  acting  in 
accordance  with  them. 

That  the  stopping  and  backing^  of 
the  tug  was  proper,  and  the  steamboat 
was  responsible  for  the  effect  which  it 
produced  on  the  tow,  because  a  col- 
fision  had  then  become  inevitable,  by 
reason  of  the  previous  action  of  the 
steamboat. 

That  the  tug  was  not  in  fault  in  not 
slowing  and  stopping  sooner,  but  the 
steamboat  was  in  fault  in  not  slowing 
and  stopping  sooner. 

That  the  position  of  the  vessels  near 
the  Brooklyn  shore  did  not  contribute 
to  the  collision. 

That  the  steamboat  was  responsible 

for  the  collision,  and  the  tug  was  not 

in  fault   The  City  of  Hartford  and  The 

Unit,  668 

2.    STBAlCn  AND  BAIUNO  VXBSKL. 

6.  A  steamboat,  with  a  canal  boat  in 
tow,  fastened  to  her  port  side,  was 
coming  through  the  Kills  from  Eliza- 
betiiport  to  New  York,  on  the  right 
hand  side  of  the  channel.  When  near 
the  corner  stake,  where  the  channel 
turns,  a  schooner  coming  tbe  other 
way,  having  the  wind  free,  came  in 
collision  with  the  canal  boat.  The 
steamboat,  as  soon  as  she  saw  there 
was  danger  of  collision,  stopped,  and 
backed,  and  put  her  wheel  hard-a-port. 
The  schooner  claimed  that  she  was  on 
the  other  side  of  the  channel,  and  had 


caught  on  the  mud,  so  as  to  be  station- 
ary, and  was  run  itito  by  the  steamboat. 
A  libel  was  filed  against  the  steamboat 
and  schooner,  by  the  owner  of  the 
canal  boat,  and  the  insurer  of  the 
cargo,  to  whom  it  had  been  aban- 
doned : 

Held,  That,  on  the  evidence,  the 
steamboat  was  on  the  starboard  side 
of  the  channel,  and  the  schooner  had 
the  whole  channel,  and  was  not  so 
aground  as  to  be  stationary. 

That  the  schooner  was  in  fault,  in 
keeping  her  helm  to  starboard,  after 
rounding  the  comer  stake,  and  wa3 
solely  responsible  for  the  collision. 
The  Oralitude  and  The  Abner  7ayhr, 

62 

7.  Where  a  steamboat  in  the  harbor  of 
New  York  was  proceeding  in  a  dense 
fog,  running  close  shnt  off,  when  she 
heard  a  fog  horn  off  her  starboard 
bow  from  a  sloop  which  was  working 
by  sweeps,  from  an  unsafe  anchorage 
in  the  Narrows,  towards  the  east 
shore  of  the  bay,  and  on  hearing  the 
horn  the  engine  of  the  steamboat  was 
stopped,  but  was  not  backed,  and  she 
was  allowed  to  drift,  and  the  two  ves- 
sels came  in  collision: 

Held,  That  the  steamer  was  in  fault 
for  not  backing ; 

That  the  sloop  was  not  in  fault  for 
being  under  way  in  a  fog.  The  Mat- 
teawan,  106 

8.  The  schooner  G.  was  in  Long  Island 
Sound,  heading  west,  with  the  wind 
east)  and  sailing  wing  and  wing,  with 
lights  properly  set  and  burning.  The 
night  was  dark,  but  without  fog  or 
haze.  The  steamer  M.  was  beading 
east  three-quarters  south,  going  8  or 
10  miles  an  nour.  The  green  light  of 
the  schooner  was  seen  from  half  a 
point  to  a  point  on  the  steamer^s  star- 
board  bow.  The  steamer  ran  on  till 
the  schooner  was  about  800  yards  off, 
when  her  wheel  was  starboarded,  and 
her  head  was  swung  to  port  about  a 
point  and  a  half,  and  she  was  steadied 
on  a  course  east  by  north  half  north. 
The  schooner's  green  light  suddenly 
became  invisible,  and  the  vessels  came 
together,  the  steamer  striking  the 
schooner  on  her  port  side,  about  amid- 
ships. The  engine  of  the  steamer  was 
stopped  and  backed  as  soon  as  the 
green  light  became  invisible : 
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Hfld,  That,  if  the  diMppearance  of  | 
the  greea  light  had  been  caiued  by 
the  schooner'B  having  clianged  her 
course,  under  those  circnmstances, 
anch  ehange  woutd  not  haye  been  a 
faolt  on  the  part  of  the  schooner ; 

That,  on  the  evidence,  she  did  not 
eliange  her  course,  and  the  disappear- 
ance of  the  green  light  was  caused  by 
the  steamer'a  crossing  the  Une  of  di- 
rection of  the  schooner; 

That  the  steamer  should  have  star- 
boarded earlier  or  not  at  all ; 

That  she  was  solely  in  fault  7%e 
JleiU,  120 

9.  A  steamboat,  with  a  heavy  tow  at 
the  end  of  a  hawser,  was  goinfi^  slowly 
up  the  Hudson  river,  close  along  the 
weet  shore,  when  a  collision  occurred 
between  a  boat  on  the  port  side  in  the 
tow,  and  a  schooner.  The  schooner 
was  scarcely  doing  more  than  drifting 
down  with  the  tide,  as  the  wind  was 
very  light  The  steamboat,  just  be- 
fore the  collision,  took  a  rank  sheer  to 
the  east  and,  when  the  schooner  was 
just  off  her  port  bow,  stopped  her  en- 
gine: 

Held,  That  it  was  the  duty  of  the 
steamboat  to  keep  out  of  the  way  of 
the  schooner,  and  she  must  show  that 
her  failure  to  do  so  arose  from  no  fault 
on  her  part 

That  the  sheer  of  the  steamboat  was 
not  justifiable,  and  she  should  have 
stopped  and  backed  sooner.  7%e 
Mount  Wiuhingion,  '171 

10.  The  steamer  F.,  bound  from  New 
York  to  Portland,  while  running  at  the 
rate  of  seven  or  eight  knots  an  hour, 
in  a  thick  fi>g,  collided  with  and  sank 
the  schooner  M.  C.  T.,  near  Point  Ju- 
dith. On  board  of  the  schooner,  a  fog 
bom  was  blown  at  intervals  of  half  a 
minute,  and  the  steam  whistle  of  the 
F.  was  heard  for  some  half  an  hour  be- 
fore the  collision.  Immediately  before 
the  collision,  the  helm  of  the  schooner 
was  ported  aud  the  wheel  of  the 
steamer  was  put  hard  a-starboard : 

Held,  That  the  speed  of  the  steamer 
was  too  great ; 

That,  as  the  schooner  was  crossing 
the  course  of  the  steamer  from  star- 
board to  port,  the  proper  manoeuvre 
for  the  steamer  would  have  been  to 
port  her  wheel  instead  of  starboarding 
It,  and,  as  she  starboarded  blindly,  in 


Ijnioranoe  of  the  true  course  and  poaa- 
Uon  of  the  schooner,  and,  as  it  tamed 
out  erroneously,  such  change  of  her 
course  was  a  fsidt  The  F^aneoma,  181 

11.  The  steamer  W.  and  the  schooner  F. 
came  in  collision  on  lake  Erie,  on  tlie 
ni^t  of  November  29,  1869.  Tbe 
wind  was  about  south.  The  F.  was 
heading  about  southwest  by  west  doee 
hauled,  running  five  or  six  miles  an 
hour.  She  saw  the  head-light  of  the 
W.  nearly  ahead,  but  a  little  on  her 
starboard  bow,  and  at  once  displayed 
a  torch  light  That  light  was  idis- 
played  a  second  time  before  tiie  col- 
lision. The  F.  was  kept  on  her 
course  Ull  shortly  before  the  col- 
lision, when  her  helm  was  put  hard 
a-port  The  W.  waa  heamng  east 
three-quarters  north.  She  saw  tbe 
flash  light  of  the  F.  a  little  on  her 

E';  bow,  and  kept  on  till  the  green 
t  of  the  F.  was  seen  nearly  ahead, 
n  her  helm  waa  put  to  startKnrd, 
and  she  swung  slowly  to  port  keeping 
on  at  her  spe^  of  eight  to  ten  miles 
an  hour,  till  tbe  vessels  were,  as  she 
cMmed,  from  an  eighth  to  a  quarter 
of  a  mile  apart,  and  the  green  light 
was  on  her  starboard  bow,  when  the 
green  light  disappeared,  and  the  red 
light  of  the  F.  came  in  mght  The 
helm  of  the  W.  was  at  once  put  hard 
a-etarboard,  and  her  engine  was  stop- 
ped and  backed,  and  aeverml  turns 
l>ack  were  made  before  the  collisoo. 
The  W.  struck  the  F.  on  her  port  bow, 
angling  forward,  and  sunk  her.  It 
appeared  that  the  lights  of  the  F.  were 
set  on  her  pawl  p^t  and  were  twen- 
ty-two ioches  apart,  that  being  the 
diameter  of  her  bowsprit 

Bdd,  That  the  steamer  was  in  fruit 
for  not  having  taken  earlier  and  more 
decided  measures  to  avoid  the  schoon- 
er :  that  she  should  have  starboarded 
more  decidedly  when  she  made  the 
first  change;  that  she  should  have 
slowed  before  she  did,  stopped  and 
backed  earlier;  and  that  on  seeing 
the  red  light,  she  should  have  ported 

That  the  schooner  was  not  in  fault 
for  changing  her  course  on  seeing  the 
near  approach  of  the  steamer,  without 
any  apparent  change  of  her  course, 
notwithstanding  the  exhibition  of  the 
two  torch  lighta. 

That  the  lights  of  the  F.  were  not 
placed  in  accordance  with  the  statote, 
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and  their  position  was  a  iknlt  on  her 
part,  but  that  the  W.  was  not  misled 
by  them,  and  that  fault  therefore  did 
not  contribute  to  the  collision.  TTie 
Wenona,  207 

12.  A  steamboat  with  two  barges  in  tow, 
one  on  each  side,  and  a  schooner  were 
both  bound  down  the  Hudson  river. 
The  schooner  was  ahead  of  the  steamer, 
and  was  beating  down,  the  wind  being 
about  ahead,  and  the  tide  ebb.  Just 
below  the  dock  at  West  Gamp,  the 
steamer  was  on  the  west  side  of  the 
river,  but  nearer  the  middle  than  the 
west  shore,  and  the  schooner  was  a 

.short  distance  below,  going  to  the 
westward,  on  her  poH  tack.  The 
steamer  starboarded,  so  as  to  ^  under 
the  stern  of  the  schooner;  out  the 
schooner,  when  she  had  gone  but  a 
short  distance  beyond  the  line  of  the 
course  of  the  steamboat,  and  without 
running  as  far  to  the  west  as  she  could 
have  done,  came  about.  The  steam- 
boat immediately  stopped  and  re- 
versed, but  without  being  able  to  pre- 
vent a  collision,  by  which  the  schooner 
was  sunk: 

Held,  That  it  was  the  duty  of  the 
steamboat  to  avoid  the  schooner,  and 
of  the  schooner  to  continue  her  westr 
ward  tack  as  far  as  was  reasonably 
safe. 

That  the  schooner  did  not  so  conr 
tinue  her  tack. 

That,  even  if  she  did,  she  was  in 
&u1t,  under  the  20th  article  of  the 
Rules  for  avoiding  collisions,  in  that 
she  was  not  held  in  stays  long  enough 
to  allow  the  steamboat  to  pass.  The 
W.  a  Redfield,  227 

13.  A  bark  was  lying  to  near  the  George's 
Banks  under  shortened  sail,  with  her 
helm  lashed  three  quarters  to  port, 
drifting  about  a  mile  an  hour.  It  was 
very  foggy,  and  a  bell  on  board  her 
was  being  struck,  but  no  fog-horn  was 
blown.  A  steamer  was  approaching 
her  nearly  at  right  angles,  running  at 
a  speed  of  seven  knots  an  hour.  As 
soon  as  the  bell  of  the  bark  was  heard, 
the  helm  of  the  steamer  was  put  to 
port)  then  changed  to  starboard,  and 
then  again/put  to  port,  her  engine  hav- 
ing b^n  stopped  and  reversed.  She 
struck  the  bark  amidships,  and  sunk 
her: 

Htld^  That  the  bark  was  under  way,  | 


and  was  bound  to  have  been  using  a 
fog-horn,  instead  of  a  bell. 

That  the  use  of  the  bell  could  not 
have  misled  or  embarrassed  the 
steamer,  for  the  bell  was  the  proper 
signal  to  announce  the  presence  of  a 
vessel,  not  in  motion  and  incapable  of 
getting  out  of  the  way,  which  was, 
substantially,  the  condition  of  the 
bark. 

That,  on  the  evidence,  the  bell  could 
be  heard  further  than  the  fog-horn. 

That^  on  the  evidence,  the  bark  had 
a  proper  lookout,  and  was  not  guilty 
of  any  fault  which  contributed  to  the 
collision. 

That  it  was  the  duty  of  the  steamer 
to  have  reduced  her  speed  to  the  low- 
estpoint,  consistent  with  steerage  way. 

That,  on  the  evidence,  it  was  not 
necessary  for  the  steamer  to  have 
been  running  at  the  rato  of  seven 
knots  an  hour. 

That  her  helm  was  negligently  man- 
aged. 

That  she  was  liable  for  all  the  dam- 
ages.    The  Penntylvania^  267 

14.  A  collision  occurred  in  New  York 
harbor,  in  the  evening,  between  a 
steamboat  and  a  schooner.  The 
schooner,  with  a  free  wind  from  north 
of  west,  was  going  down  the  harbor, 
and  the  steamboat  was  coming  up. 
The  schooner's  stem  struck  the  port 
side  of  the  stoamer,  angling  aft,  at  an 
angle  of  about  forty-five  degrees.  It 
was  claimed,  on  behalf  of  the  steamer, 
that  the  schooner  changed  her  course, 
by  starboardinff  her  helm,  when  the 
vessels  were  a  few  hundred  feet  apart, 
whereupon  the  helm  of  the  steamer 
was  put  to  port.  The  schooner,  on 
her  part,  claimed  that  her  course  was 
not  altered. 

Heldf  That,  on  the  evidence,  the 
schooner  made  no  change  of  her 
course; 

That,  as  it  was  admitted  that  the 
steamboat  ported  her  helm,  the  con- 
clusion, that  the  schooner  did  Dot  star- 
board, established  that  it  was  the 
porting  of  the  steamboat  which  caused 
the  collision,  and,  as  the  case  was  not 
one  of  inevitable  accident,  the  stoam- 
boat  was  solely  responsible  for  the 
collision.  The  Lady  ElUn  and  The 
Norwdlk,  840 

15.  A  steamer   and   a  sloop    came   in 
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coUtslon  in  the  night,  on  the  Hudson 
River  off  West  Point  The  steamer 
was  filing  up  on  the  east  side  of  the 
river,  and  saw  the  sloop  as  slie  came 
round  West  Pjoint,  ahont  in  tiie  mid- 
dle of  the  river,  exbibitine  her  star- 
board light  Her  port  light  then  be- 
came visible,  but  it  was  shnt  off  ag^n, 
when  the  pilot  of  the  propeller  sheered 
a  little  to  east,  and  finding  that  the 
sloop  was  heading  to  east,  he  stopped 
the  propeller,  and,  while  she  was  still 
in  the  water,  the  sloop  came  into  her, 
striking  her  at  nearly  right  ftogles, 
about  forty  feet  abaft  the  stem.  The 
tide  was  ebb.  The  usual  course  of 
navigation  for  steamers,  bound  up  in 
that  part  of  the  river  with  that  tide, 
is  to  Keep  well  to  eastward  until  they 
are  able  to  see  above  West  Point,  and 
then  to  haul  over,  passing  near  the 
point  when  above  it  so  as  to  give  a 
wide  berth  to  Magazine  Point  above. 
The  testimony  in  the  case  as  to  the 
wind,  was  contradictory.  On  behalf 
of  the  sloop,  it  was  claimed  that  she 
did  not  have  a  working  breeze,  n^iXe 
for  the  steamer  it  was  testified  that 
she  had  a  good  breeze  from  the  north- 
west 

Heid,  That  it  was  the  dnty  of  the 
sloop,  if  she  had  a  working  breeze, 
which  would  enable  her  to  do  it,  to 
haul  around  West  Point  and  allow  the 
steamer  to  pass  her  to  east  A  sail- 
ing vessel  coming  down  the  river  in 
this  locality  does  not  hold  her  course 
within  the  meaning  of  the  law,  when 
without  cause  she  changes  from  the 
west  to  the  east  side  of  the  river  in 
rounding  West  Point. 

That,  on  the  evidence,  the  sloop  had 
a  gpod  working  breeze. 

That  the  sloop  was  not  bound  to 
change  her  course  to  avoid  the  pro- 
peller, but  she  was  bound  in  passing 
that  Point,  to  keep  her  place  in  the 
river,  if  possible,  and  not  to  allow  her- 
self to  be  carried  over  to  the  east  side 
in  the  track  of  a  steamboat  which  was 
pursuing  the  ordinary  and  only  safe 
course  to  pass  that  pomt ;  and  whether 
her  action  arose  from  ignorance  or 
carelessness,  or  from  some  defect  in 
her  rigging,  which  made  her  refuse  to 
obey  her  helm,  was  immaterial,  as  far 
AS  the  liability  of  the  steamer  was  con- 
cerned. 

That,  on  the  evidence,  there  was 
not  time  for   the   steamer  to  have 


avoided  the  sloop  after  it  appeared 
that  she  was  sheering  to  east  The 
J.  L.  Eatbnmck,  8!;9 

1ft.  A  steamer  and  a  bark  came  in  col- 
lision in  Long  Island  Sound,  at  night 
in  a  fog  so  dense  that  a  vessel  could 
not  be  seen  at  a  distance  of  more  than 
about  800  feet  The  bark  was  sunk 
by  the  collision.  The  steamer  was 
running  at  her  usual  speed  cf  sixteen 
miles  an  hour.  It  was  claimed,  on  be- 
half of  the  steamer,  that  that  speed 
was  not  excessive,  because  an  ordinary 
fog-horn  could  be  heard  at  the  distance 
of  half  a  mile,  and  the  steamer  could 
stop  in  running  less  than  that  distance. 
It  was  also  cuimed,  that,  if  she  was 
not  run  at  her  usual  speed,  she  would 
be  so  deflected  from  her  course,  that 
her  pilots  would  not  be  able  to  find 
their  way,  in  a  fog,  from  light-house 
to  light-house.  It  was  also  claimed, 
that  the  bark  gave  no  proper  signal  of 
herpresenee : 

Held,  that  the  calculation  as  to  the 
fog-horn  and  the  stopping  of  the 
steamer  was  too  nice  a  one,  and  in- 
volved too  many  contingences,  to 
make  it  safe  to  say  that  sixteen  miles 
an  hour  is  a  moderate  speed,  in  a  lo- 
cality so  frequented  by  vessels,  for  so 
large  a  vessel  as  the  steamer,  in  so 
dense  a  fog; 

That  it  was  not  necessary  for  the 
steamer  to  keep  up  her  specni  of  six- 
teen miles  an  hour,  to  navigate  in 
safety  from  light  to  light ; 

That  the  bark  had  a  proper  fofi^- 
hom,  and  it  was  properly  blown,  and 
there  was  no  fault  on  her  part; 

That  the  steamer  was  solely  respon- 
sible for  the  collision.     The  Brittol, 

S97 

17.  The  steamer  W.  and  the  brie  P. 
came  in  collision  in  the  English  Chan- 
nel, in  the  daytime,  in  a  dense  fog. 
When  the  fog  came  on,  the  lookout  on 
the  steamer  and  the  wheelsman  were 
doubled,  the  passengers  were  directed 
to  keep  quiet,  and  the  whistle  was 
blown  every  fifteen  seconds,  and  her 
speed  was  slowed  to  a  rate  of  from 
seven  to  nine  miles  an  hour.  The 
lookout  reported  the  brig  right  ahead, 
about  160  feet  off,  when  the  engines 
of  the  steamer  were  stopped  aad 
backed,  and  her  wheel  hove  hard-a- 
port^  but  the  vessels  came  together, 
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Um  Btetmer  rtrikiiig  the  biiz  near  tbe 
fore-rigzin^,  and  sinking  ber.  The 
brig  had  a  lookout  and  a  man  at  her 
wheel  She  was  barely  moying 
Uiroiich  the  water,  the  wind  being 
Terr  li^t  Her  mate  and  captain 
had  been  in  the  cabin,  working  out 
the  ship's  position.  Shortly  after  they 
came  on  deck,  the  steamer's  whistle 
was  heard,  when  a  fog-horn  was  blown, 
aaswering  the  blasts  of  the  steamer's 
whistle,  four  or  five  of  which  were 
heard  before  the  collision.  No  fog- 
horn had  been  blown  on  the  briff  tul 
the  whistle  was  heard,  and  no  norn 
was  heard  at  all  on  the  steamer. 

Meid,  That  the  steamer  was  in  fault, 
in  running  at  too  great  a  speed ; 

That  the  brig  was  in  fault,  in  not 
blowing  a  horn  from  the  time  the  fo;; 
came  on  till  the  steamer's  whistle  was 
heard; 

That  it  could  not  be  inferred,  from 
the  fact  that  no  horn  was  heard  by 
those  on  the  steamer,  that  it  would 
not  haTe  been  heard  if  it  had  been 
blown  before— the  presumption  must 
be  that  it  would  have  been  heard ; 

That  both  vessels  ^ere  in  fault,  and 
the  damages  must  be  divided.  The 
W€$iphalui,  404 

18.  A  steamer  and  a  bark  came  in  colli- 
sion off  Nantucket  Shoals,  in  the  day- 
tinie,  in  a  fog.  There  was'  dispute  as 
to  the  wind,  the  steamer  claiming  that 
it  was  south  southwest,  and  free  for 
the  bark,  which  was  sailing  east  half 
north,  while  the  bark  claimed  that  it 
was  south  southeast,  and  that  she  was 
close-hauled.  The  steamer's  whistle 
was  heard  on  the  bark,  off  her  weath- 
er bow,  and,  at  the  second  wbistle,  the 
course  of  the  bark  was  changed  to 
port  about  half  a  point,  to  give  her  a 
good  full.  The  fog-horn  of  the  bark, 
which  was  properly  blown,  was  heard 
ahead  of  tbe  steamer,  which  was  head- 
ing west  half  south.  The  steamer 
ported  her  helm,  so  that,  at  the  col- 
lision, she  was  heading  north  north- 
west, and  she  struck  the  bark  on  the 
starboard  side,  stem  on,  at  nearly  right 
angles : 

JJeid,  That  the  bark  was  not  in 
fault 

That  the  steamer  was  in  fault  in 
porting,  in  ignorance  of  the  bsrk's 
position  and  course,  which,  though 
parallel,  was  not  end  on  to  her  own. 


She  should  have  stopped  and  re- 
yersed,  without  changing  her  helm. 
She  could  only  infer,  from  hearing 
the  fog-horn,  that  It  came  from  a  sail- 
ing vessel  under  way.  and  she  was, 
therefore,  chargeable  with  knowledge 
that,  if  there  was  any  risk  of  collision, 
it  was  her  duty  to  keep  out  of  the 
way,  and  also  her  duty  to  slacken  her 
speed,  and,  if  necessary,  to  stop  and 
reverse,  and  the  duty  of  the  sailing 
vessel  to  keep  her  course. 

That  the  testimony  of  the  witnesses 
from  tbe  bark,  as  to  the  wind,  was 
more  reliable  than  that  of  the  wit- 
nesses from  the  steamer,  7%e  Ham- 
mania,  616 

19.  A  steam-tug  and  a  schooner  came  in 
collision  in  the  daytime,  in  a  narrow 
channel.  The  steamer  set-up  that  the 
collision  was  caused  by  the  schooner's 
changing  her  course : 

NeUi^  That  the  tug  was  prima  fade 
liable,  and  that  the  burden  of  making 
out  a  defence  was  on  her. 

That,  on  the  evidence,  the  schooner 
made  no  changes  of  course  except 
such  as  were  proper  and  necessary, 
with  the  wind  as  it  was,  in  the  chan- 
nel, and  that  those  in  charge  of  the 
tug  were  bound  to  suppose  she  would 
make  such  changes,  and  to  be  pre- 
pared for  them. 

That  the  tug  was  liable  for  the  col- 
lision.    Tlu  E.  S,  SUtaon,  508 

8.  Saiuno  Vessels. 

20.  The  sloop  Sarah  B.  Walton  was 
beating  up  the  East  River,  close 
hauled  bn  her  starboard  tack,  the 
wind  being  to  the  northward  and 
eastward.  The  sloop  John  11.  Abeel 
was  coming  down  the  river,  having 
the  wind  free,  and,  not  having  a  care- 
ful lookout,  failed  to  see  tbe  Walton 
or  take  measures  to  avoid  her.  The 
Walton,  seeing  that  the  Abeel  did 
notliing,  undertook  to  go  about  but 
missed  stays  and  fell  off  before  the 
wind,  so  as  to  receive  a  glancing  blow 
on  her  starboard  bow. 

Heldf  That  the  collision  was  caused 
by  the  failure  of  the  Abeel  to  keep  a 
lookout,  and  that  the  Walton  was  not 
in  fault. 

That  the  libel  of  the  Walton  was 
not  faulty  in  failing  to  set  up  her  at- 
tempt to  tack  and  her  missing  stays. 
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ooUiBion  in  the  nijB^hi,  on  tii«  Hvdson 
River  off  West  Point  The  tteamer 
WM  i^lofl^  vp  on  the  east  side  of  the 
river,  and  saw  the  sloop  as  she  came 
roand  West  Pjoint,  about  in  the  mid- 
dle of  the  riyer,  exhibiting  her  star- 
board lifj^ht  Her  port  light  then  be- 
came visible,  but  it  was  shut  off  ag^n, 
when  the  pilot  of  the  propeller  sheered 
a  little  to  east,  and  finding  that  the 
sloop  was  heading  to  east,  he  stopped 
the  propeller,  and,  while  she  was  still 
in  the  water,  the  sloop  came  into  her, 
striking  her  at  nearly  right  angles, 
about  forty  feet  abaft  the  stem.  The 
tide  was  ebb.  The  usual  course  of 
navigation  for  steamers,  bound  up  in 
that  part  of  the  river  with  that  tide, 
is  to  Keep  well  to  eastward  until  they 
are  able  to  see  above  West  Point,  and 
then  to  haul  over,  passing  near  the 
point  when  above  it  so  as  to  g^ve  a 
wide  berth  to  Magazine  Point  above. 
The  testimony  in  the  case  as  to  the 
wind,  was  contradictory.  On  behalf 
of  the  sloop,  it  was  claimed  that  she 
did  not  have  a  working  breeze,  n^We 
for  the  steamer  it  was  testified  that 
she  had  a  good  breeze  from  the  north- 
wesu, 

Heid,  That  it  was  the  duty  of  the 
sloop,  if  she  had  a  working  breeze, 
which  would  enable  her  to  do  it,  to 
haul  around  West  Point  and  allow  the 
steamer  to  pass  her  to  east  A  sail- 
\n^  vessel  coming  down  the  river  in 
this  locality  does  not  hold  her  course 
within  the  meaning  of  the  law,  when 
without  cause  she  changes  from  the 
west  to  the  east  side  of  the  river  in 
rounding  West  Point. 

That,  on  the  evidence,  the  sloop  had 
a  ffood  working  breeze. 

That  the  sloop  was  not  bound  to 
change  her  course  to  avoid  the  pro- 
peller,  but  she  was  bound  in  passing 
that  Point,  to  keep  her  place  in  the 
river,  if  possible,  and  not  to  allow  her- 
self to  be  carried  over  to  the  east  side 
in  the  track  of  a  steamboat  which  was 
pursuing  the  ordinary  and  only  safe 
course  to  pass  that  point;  and  whether 
her  action  arose  from  ignorance  or 
carelessness,  or  from  some  defect  in 
her  rising,  which  made  her  refuse  to 
obey  her  helm,  was  immaterial,  as  far 
as  the  liability  of  the  steamer  was  con- 
cerned. 

That,  on  the  evidence,  there  was 
not  time  for   the   steamer  to  have 


avoided  the  sloop  after  it  appenred 
that  ahe  was  sheering  to  east  The 
J.  L.  Batbnmek,  859 

1ft.  A  steamer  and  a  bark  came  in  col- 
lision in  Long  Island  Sound,  at  night. 
In  a  fog  so  dense  that  a  vessel  ecmld 
not  be  seen  at  a  distance  of  more  than 
about  800  feet  The  bark  was  sunk 
by  the  collision.  The  steamer  was 
running  at  her  usual  speed  cf  sixteen 
miles  an  hour.  It  was  cUimed,  on  be- 
half of  the  steamer,  that  that  speed 
was  not  excessive,  because  an  ordinary 
fog-horn  could  be  heard  at  the  distance 
of  half  a  mile,  and  the  steamer  could 
stop  in  running  less  than  that  distance. 
It  was  also  claimed,  that,  if  she  was 
not  run  at  her  usual  speed,  she  would 
be  so  deflected  from  her  course,  that 
her  pilots  would  not  be  able  to  find 
their  way,  in  a  fog,  from  light-bonse 
to  light-house.  It  was  also  claimed, 
that  the  bark  gave  no  proper  signal  of 
herpresenee : 

Held,  that  the  calculation  as  to  the 
fog-horn  and  the  stopping  of  the 
steamer  was  too  nice  a  one,  and  in- 
volved too  many  contingences,  to 
make  it  safe  to  say  that  sixteen  miles 
an  hour  is  a  moderate  speed,  in  a  lo- 
cality so  frequented  by  vessels,  for  so 
large  a  vessel  as  the  steamer,  in  so 
dense  a  fog; 

That  it  was  not  necessary  for  the 
steamer  to  keep  up  her  speed  of  six- 
teen miles  an  hour,  to  navigate  in 
safety  from  light  to  lio^ht ; 

That  the  bark  had  a  proper  fog- 
horn, and  it  was  properly  blown,  and 
there  was  no  fault  on  her  part; 

That  the  steamer  was  solely  respon- 
sible for  the  collision.     The  BritUl, 
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17.  The  steamer  W.  and  the  brig  P. 
came  in  collision  in  the  English  Chan- 
nel, in  the  daytime,  in  a  dense  fog. 
When  the  fog  came  on,  the  lookout  on 
the  steamer  and  the  wheelsman  were 
doubled,  the  passengers  were  directed 
to  keep  quiet,  and  the  whistle  was 
blown  every  fifteen  seconds,  and  her 
speed  was  slowed  to  a  rate  of  from 
seven  to  nine  miles  an  hour.  The 
lookout  reported  the  brig  right  ahead, 
about  150  feet  off,  when  the  enginfls 
of  the  steamer  were  stopped  and 
backed,  and  her  wheel  hove  hard-*- 
port^  but  the  vessels  came  together. 
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the  steamer  etriking  the  hri^  near  the 
fore-rigjdng,  and  sinking  her.  The 
brig  had  a  lookout  and  a  man  at  her 
wheeL  She  was  barely  moving 
through  the  water,  the  wind  being 
very  light.  Her  mate  and  captain 
had  been  in  the  cabin,  worlnng  out 
the  ship's  position.  Shortly  after  they 
came  on  deck,  the  steamer's  whistle 
was  heard,  when  a  fog-horn  was  blown, 
answering  the  blasts  of  the  steamer^s 
whistle,  four  or  five  of  which  were 
heard  before  the  collision.  No  fog- 
horn had  been  blown  on  the  brif  tul 
the  whistle  was  heard,  aod  no  horn 
was  heard  at  all  on  the  steamer. 

Held,  That  the  steamer  was  in  fault, 
in  running  at  too  great  a  speed ; 

That  the  brig  was  in  fault,  in  not 
blowing  a  horn  from  the  time  the  fo? 
came  on  till  the  steamer's  whistle  was 
heard; 

That  it  could  not  be  inferred,  from 
the  fact  that  no  horn  was  heard  by 
those  on  the  steamer,  that  it  would 
not  have  been  heard  if  it  had  been 
blown  before — ^the  presumption  must 
be  that  it  would  have  been  heard ; 

That  both  vessels  ^ere  in  fault,  and 

the  damages  must  be  divided.     The 

Weatphalia,  404 

18.  A  steamer  and  a  bark  came  in  colli- 
sion off  Nantucket  Shoals,  in  the  day- 
time, in  a  fog.  There  was'  dispute  as 
to  the  wind,  the  steamer  claiming  that 
it  was  south  southwest,  and  free  for 
the  bark,  which  was  sailing  east  half 
north,  while  the  bark  claimed  that  it 
was  south  southeast,  and  that  she  was 
close-hauled.  The  steamer's  whistle 
was  heard  on  the  bark,  off  her  weath- 
er bow,  and,  at  the  second  wbistle,  the 
course  of  the  bark  was  changed  to 
port  about  half  a  point,  to  give  her  a 
good  full.  The  fog-horn  of  the  bark, 
which  was  properly  blown,  was  heard 
ahead  of  the  steamer,  which  was  head- 
ing west  half  south.  The  steamer 
ported  her  helm,  so  that,  at  the  col- 
lision, she  was  heading  north  north- 
west, and  she  struck  the  bark  on  the 
starboard  side,  stem  on,  at  nearly  right 
angles :  ^ 

Held,  That  the  bark  was  not  in 
fault 

That  the  steamer  was  in  fault  in 
porting,  in  ignorance  of  the  bark's 
position  and  course,  which,  though 
parallel,  was  not  end  on  to  her  own. 


She  should  have  stopped  and  re- 
versed, without  changing  her  helm. 
She  could  only  infer,  from  hearing 
the  fog-born,  that  it  came  from  a  sail- 
ing vessel  under  way,  and  she  was, 
therefore,  chargeable  with  knowledge 
that,  if  there  was  any  risk  of  collision, 
it  was  her  duty  to  keep  out  of  the 
way,  and  also  her  duty  to  slacken  her 
speed,  and,  if  necessary,  to  stop  and 
reverse,  and  the  duty  of  the  sailing 
vessel  to  keep  her  course. 

That  the  testimony  of  the  witnesses 
from  the  bark,  as  to  the  wind,  was 
more  reliable  than  that  of  the  wit- 
nesses from  the  steamer,  7%0  Mam- 
monia,  510 

19.  A  steam-tug  and  a  schooner  came  in 
collision  in  the  daytime,  in  a  narrow 
channel.  The  steamer  set-up  that  the 
collision  was  caused  by  the  schooner's 
changing  her  course : 

Held,  That  the  tug  was  prima  facie 
liable,  and  that  the  burden  of  making 
out  a  defence  was  on  her. 

That,  on  the  evidence,  the  schooner 
made  no  changes  of  course  except 
such  as  were  proper  and  necessary, 
with  the  wind  as  it  was,  in  the  chan- 
nel, and  that  those  in  charge  of  the 
tug  were  bound  to  suppose  she  would 
make  such  changes,  and  to  be  pre- 
pared for  them. 

That  the  tug  was  liable  for  the  col- 
lision.    The  E.  8.  Steieon,  508 

3.  Saiung  Vkssels. 

20.  The  sloop  Sarah  B.  Walton  was 
beating  up  the  East  River,  close 
hauled  bn  her  starboard  tack,  the 
wind  being  to  the  northward  and 
eastward.  The  sloop  John  H.  Abeel 
was  coming  down  the  river,  having 
the  wind  free,  and,  not  having  a  care- 
ful lookout,  failed  to  see  the  Walton 
or  take  measures  to  avoid  her.  The 
Walton,  seeing  that  the  Abeel  did 
nothing,  undertook  to  go  about  but 
missed  stays  and  fell  off  before  the 
wind,  so  as  to  receive  a  glancing  blow 
on  her  starboard  bow. 

Held,  That  the  collision  was  caused 
by  the  failure  of  the  Abeel  to  keep  a 
lookout,  and  that  the  Walton  was  not 
in  fault 

That  the  libel  of  the  Walton  was 
not  faulty  in  failing  to  set  up  her  at- 
tempt to  tack  and  her  missing  stays. 
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That  th«  fact  a]1efi;ed  by  the  Abeel, 
that  the  Walton  had  a  defective  tiller 
which  caused  her  to  miss  stays,  might 
have  been  important,  if  the  Walton 
had  been  seen  from  the  Abeel,  but  was 
no  defence  under  the  circumstances. 
The  John  K  AM,  68 

21.  The  schooner  A.  was  off  Barnegat, 
closehaoled  on  her  starboard  tack, 
heading  southwest  by  south.  The 
ship  S.  was  free  on  her  port  tack 
heading  northeast  by  north,  a  little  to 
the  windward  of  the  schooner.  She 
ported  her  helm.  The  schooner  star- 
boarded  hers,  and  the  Teasels  came 
tosrether  nearly  at  right  angles,  the 
ship  striking  the  schooner  on  the  star- 
board side.  The  night  was  not  very 
dark.  The  lights  of  the  ship  were 
placed  abaft  her  mizzen  rigging,  so  as 
to  be  obscured  from  a  yessel  approach- 
ing ahead : 

Ileid,  That  the  real  cause  of  the  col- 
lision was  a  negligent  lookout  on  the 
ship,  and  the  wrongful  porting  of  her 
helm  in  a  moment  of  alarm,  before 
the  course  of  the  schooner  was  known : 

That  the  starboarding  of  the  schoon- 
er's helm  was  a  movement  in  fztremU, 
and  was  not  a  fault ; 

That  the  position  of  the  ship's  lights 
was  faulty ; 

That  it  was  not  a  fault  in  the 
schooner  to  have  her  chief  mate  on 
the  lookout^  it  being  his  watch  at  the 
time.     The  Shakespeare,  128 

22.  The  schooner  B.,  an  American  fish- 
ing vessel,  while  at  anchor  on  the 
Grand  Bank  of  Newfoundland,  was 
run  down  in  a  dense  fog  by  the  ship 
C.  and  sunk,  on  the  22d  of  September, 
1866.  The  ship  was  going  at  the 
rate  of  about  six  knots  an  hour,  under 
full  sail  except  studding  sails,  and  a 
fog  horn  was  being  blown  upon  her, 
at    intervals  of   about    ten   seconds. 

•No  horn  was  blown  or  bell  rung  on 
the  schooner  during  the  day  of  the 
collision,  till  after  the  horn  of  the 
ship  was  heard,  when  a  horn  was 
blown,  and,  on  hearing  a  second  blast 
from  the  ship's  horn,  the  horn  was 
again  blown  and  then  a  bell  was  rung. 
On  hearing  the  horn  from  the 
schooner,  the  ship's  wheel  was  order- 
ed to  be  put  to  port,  and  had  been 
got  about  half  over  to  port,  when  the 
bell  was  heard,  and  it  was  ordered  to 


be  pat  haijiftfltarboard,  but  before 
it  was  got  half  way  o^rar  to  starboard 
the  oolBsiou  occurred : 

Held,  That  usually,  in  a  suit  in  rem 
for  collision,  the  first  question  is, 
whether  the  vessel  sued  was  in  £uilt» 
and  not  till  that  fact  is  esUblished 
does  the  inquiry  arise  whether  the 
libellant's  vessel  was  in  fault 

That,  in  this  case,  the  schooner 
being  at  anchor  was  grossly  in  fault, 
in  not  sounding  her  m11,  as  required 
by  Article  10  of  the  Regulations  for 
preventing  collisions,  ana  in  blowing 
a  horn  on  hearing  the  horn  from  the 
ship. 

lliat,  in  view  of  the  sounds  she 
heard  ttom  the  schooner,  the  man 
oeuvres  of  the  ship  were  the  proper 
ones. 

Tliat,  these  violations  of  law  by 
the  schooner  being  shown,  the  burden 
of  proof  was  upon  her  to  show  that 
the  collision  was  in  no  degree  owing 
to  them. 

That  the  requirement  of  Article  10, 
of  the  Regulations  for  preventing 
collisions,  that  a  bell  shall  be  sounded 
at  least  every  five  minutes,  whenever 
there  is  a  foe,  means,  that,  in  any 
case,  the  bell  must  be  sounded  as 
often  as  once  in  five  minutes,  and  bb 
much  oftener  as  the  special  circum- 
stances of  the  case  shall  require. 

That  the  speed  of  vessels  In  a  fog 
should  bto  moderate. 

That  the  burden  of  proof  was  upon 
the  schooner  to  show  that  the  collinon 
waa  owing  to  too  great  speed  on  the 
part  of  the  ship ;  and,  this  not  being 
shown  affirmatively,  the  schooner 
alone  was  liable  for  the  collidon. 
The  Oianeellor,  158 

28.  The  schooner  S.,  while  at  anchor  in 
the  East  River,  between  Blackwell's 
and  Manhattan  Islands,  having  her 
smIs  up,  was  run  into  by  the  schooner 
L.,  about  9,  A.  M : 

Held,  That  it  was  no  fault  in  the  S. 
to  leave  her  sails  up,  while  at  anchor, 
in  broad  daylight,  at  a  place  where 
she  could  be  seen  from  a  long  distance, 
and  was  not  obstructing  the  channel ; 

That  the  collision  was  caused  by 
the  negligence  of  the  L.  in  tacldng 
too  close  to  the  bows  of  the  S.  and  in 
not  discover!  ng  that  she  was  at  anchor. 
The  John  Sanderton  and  The  Albert 
O.  LatoBon,  178 
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4.  AT  Pint  AND  AT  ANCHOE. 

24.  The  brig  C.  was  at  anchor  in  a 
proper  place  in  New  York  Harbor. 
The  ship  Q.,  also  at  anchor  there, 
dragged  her  anchor,  the  wind  being 
heavy  from  the  soath-sonth-west,  and 
the  tide  flood.  She  dragged  by  the 
brig  and  brought  up  astern  of  her. 
Shortly  after,  the  brig  began  to  drift 
down  upon  the  ship.  It  was  claimed 
by  the  brig,  that  this  was  in  con- 
sequence of  the  ship's  anchor  catching 
in  the  brig^s  chain,  while  it  was 
claimed  by  the  ship  that  the  brig 
paid  out  her  chiun.  When  the  tide 
tamed,  the  vessels  swung  together, 
injuring  both  of  them. 

Bsld,  That  the  brig  was  anchored 
In  a  proper  place ; 

That  there  was  negligence  in  the 
ahip's  being  allowed  to  drag  her 
ancnor,  resmting  probably  from  the 
master^s  being  ashore  and  the  chief 
mate  off  duty  ; 

That,  if  the  ship's  chain  became  en- 
tangled with  that  of  the  brig,  the 
berth  was  foal,  and  the  damages  mast 
be  held  to  be  the  resolt  of  that  neg- 
ligence ; 

That  the  brig  was  entitled  to  room 
enough  to  swing  in  safety  on  as  long 
a  scope  of  chain  as  was  necessarv  to 
prevent  her  from  dragging,  and  if,  to 
prevent  that,  she  did  pay  out  chain,  | 
she  would  not  be  held  responsible  for 
thereby  coming  into  dangerous  proxi- 
mity with  the  ship ; 

That  the  ship  was  In  either  event 
liable  for  the  damages.  The  Qiteeti 
of  the  East  and  The  Calypso,  108 

25.  A*  pilot  boat,.at  anchor,  is  not  re- 
quired  to  show  a  white  light  at  her 
masthead,  and  a  flare-up  light  ev^ry 
fifteen  minutes,  as  required  by  the 
8th  article  of  the  Rules  for  preventing 
collisions  (18  Stat,  at  Large^  p,  68), 
but  must  show  the  white  light  in  a 
globular  lantern,  provided  for  by  the 
7tb  article.     The  Wanata,  810 

26.  A  pilot  boat  was  at  anchor  off 
Bamegat,  showing  a  proper  light, 
but  having  no  watch  on  deck.  She 
was  run  into  by  a  schooner  which 
was  running  in,  under  shortened  sail, 
to  anchor,  the  wind  being  so  violent 
that  the  schooner  was  nnaole  to  keep 
her  own  side  light  burning : 

Beld,  That  the  schooner   was  in 


f»ult  in  not  keeping  a  vigilant  look- 
out, and  that  the  absence  of  an  anchor 
watch  on  the  pilot  boat,  under  the 
circumstances,  was  not  a  fault  con- 
tributing to  the  collision.  id, 

27.  The  schooner  M.  was  lying  at  the 
end  of  a  pier  in  the  harbor  of  New 
York.  She  was  just  goin^  to  sea, 
and  had  cast  off  part  of  her  lines  and 
was  hoisting  her  foresail.  A  Isr^e 
steamer  was  being  brought  in  at  tne 
next  pier  by  two  tugs,  the  U.  and  the 
C,  and  it  became  necessary  to  land 
her  at  the  pier  where  the  M.  was 
lying,  in  doing  which  the  M.  was 
injured.  It  appeared  that  the  steamer 
had  no  power  of  her  own,  and  that 
the  process  of  landing  her  was  govern- 
ed by  the  master  of  the  tug  C.  It 
appeared  also  that,  before  the  steamer 
struck  the  M.,  the  U.  had  let  go  of 
her.  Neither  the  steamer  nor  the 
schooner  had  fenders  out. 

Held,  That  the  steamer,  being  under 
the  exclusive  control  of  the  tugs,  was 
not  responsible  for  the  collision. 

That  the  U.  was  also  free  from 
responsibility  for  it. 

That  vessels  moored  at  the  piers 
must  be  of  sufiicient  strength  to  Dear 
without  injury,  the  ordinary  pressure 
which  may  be  reasonably  expected 
to  come  upon  them  from  vessels  moor- 
ed or  landing  alongside. 

That  it  was  not  shown  that  there 
was  the  absence  of  such  strength  in 
the  M. 

That  the  tug  C.  was  in  fault,  in 
attempting  to  hind  so  large  a  vessel 
as  the  steamer  alongside  a  small  ves- 
sel, knowing,  as  she  did,  that  the 
steamer  had  no  fenders,  and  admit- 
ting by  her  answer  that  the  want  of 
fenders  would  cause  damage. 

That,  as  the  schooner  was  just  get- 
ting ready  to  go  to  sea,  she  had  the 
right  to  suppose  that  no  vessel  would, 
under  the  circumstances,  attempt  to 
land  along  side,  and,  in  the  absence 
of  any  notice  to  her  of  any  intention 
to  land  the  steamer  against  her,  she 
was  not  in  fault  in  not  Iiaving  fenders 
out.  The  Cambridge,  The  Underhill 
and  The  Chase,  866 

28.  A  sloop  lying  at  anchor  in  the 
Hudson  river  off  61st  street,  was  run 
into,  in  a  fog,  just  before  daylight, 
by  a  ferry-boat  coming  from  Weehaw- 
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ken,  aad  trjini^  to  mske  the  ferry  > 
slip  at  42d  street.  The  tide  «M  ebb. ' 
The  sloop  was  well  inside  of  the  iMuJ 
tnek  of  the  ferry -boot,  she  hod  bo  ' 
watch  OD  deck,  and  gare  bo  sigaal  to 
the  ferrj-boat,  ma  the  latter  ^yprooeh- , 
cd,  blowing  her  whisUe: 

Jfeid,  That  there  waa  fimltj  MiigB.^ 
tkm  OD  the  part  of  the  ferry-boat,  In 
being  ao  fer  oot  of  her  eoiirae. 

Thit  the  ali«ence  of  a  watch  on  the 
■loop,  waa  the  neglect  of  a  precaution 
required  by  Article  20  of  the  Boles  , 
fer  avoiding  oollisian. 

That  both  Testis  were,  therefore, 
in  feoH.     The  Lydia^  523 

;S0e  Costs,  2. 
Damaobs,  1. 
PaAcncs  (Admiralty),  1. 

CONSTITUTIONAL  LAW. 
8e€  SxiHMUXO,  2. 


CONSTRUCTION   OF   INSTBU- 
MENT& 

1.  Where  two  instminenls  are  execoted 
at  the  same  time,  between  the  same 
parties,  relative  to  the  same  sobieet 
matter,  to  effSactoate  one  object^  they 
are  to  be  taken  in  connection,  as  parts 
of  the  same  instmment.  WUdman  y. 
Taylor,  42 


2.  H.  S.  and  £.  S.  were  brothers,  and 
formed  a  partoership  on  August  12, 
1865,  for  the  purpose  of  manufector- 
ing  hats.  11.  S.  was  the  owner  of  a 
factory  and  a  lot  of  land  on  which  it 
waa  situated,  and  £.  S.  was  to  buy  of  H. 
S.  one-half  the  factory  and  machinery 
for  $6,000.  They  continued  in  business 
together  till  October  21,  1866,  when 
H.  8.  died.  A  few  hours  before  his 
death,  he  executed  and  delivered  to 
£.  S.  a  quitclaim  deed  of  one-half  of 
the  land  in  question,  with  the  factory, 
dec,  and  also  "  ail  the  machinery  situ- 
ated in  said  factory  which  was  posses- 
sed and  owned  by  me  before  the  12th 
of  August,  1856."  He  also  executed 
to  £.  B.  a  lease  for  fifteen  years,  of  all 
his  *'  right,  title  and  interest  in  and  to 
certain  property,"  described  in  the 
above  deed  for  one-half  of  said  prop- 
erty, *<  it  being  the  remaining  one-half 


of  a  ccfftaijB  tract  of  knd,  Ac  with  a 
hat  maBofectory  and  oCber  bukfings 
thereon  standing,  with  all  the  water 
and  Bin  privileges  eoanecied  there- 
with; also  •U  Ae  mmekimnj  wHuaie 
€md  mem  being  m  »mid  wtanmfatiorf.' 
After  the  death  of  U.  Sl,  E.  &  contiB- 
ned  in  poaaessioB  til!  December  9, 
1864,  when  he  eooveyed  the  unex- 
pired term  to  S.  A  B.,  and  on  Sept. 
14,  1865,  he  quitchimed  to  them  all 
his  right,  title  and  interest  hi  the 
property.  They  were  declared  bank- 
rupt, and  the  aangnee  in  bankruptcy, 
claiming  the  right  to  the  possesmonof 
the  property,  filed  a  bill  in  equity 
against  all  parties. 

Heid,  That  the  deed  and  kftse  must 
be  conrtmed  together,  and  that  their 
elfect  was  to  convey  to  K  S.  ooeJialf 
of  the  whole  property  absolutely,  and 
the  other  half  for  fifteen  years,  sobjeet 
to  the  rent  specified. 

That  the  aasi^ee,  therefore,  would 
be  entitled  to  all  the  estate,  both  under 
the  deed  and  lease,  (subject  to  inter- 
mediate incumbrances,)  which  the 
bankrupts  received  from  E.  S.       id. 


ooirsuL. 

See  Seamas'b  Waoea. 

CORPORATION. 
See  M^STKE,  1. 

COSTS. 


1.  WitoesB*  fees  and  mileage  for  the  at- 
tendance of  a  party  to  an  admiralty 
suit  cannot  be  taxed  in  his  favor 
against  the  other  party.  The  EUm- 
beih  d:  Helen,  101 

2.  The  ordinary  practice,  in  coHiffion 
cases,  where  both  vessels  are  found  in 
fault,  is  to  refuse  costs  to  either.  7%e 
Favorita,  232 

3.  The  fees  of  witnesses  who  actnally 
attend  a  trial  are  taxable,  if  it  appear 
that  they  have  been  actually  paid. 

Travel  fees  for  witnesses  who  live 
out  of  the  District  may  be  taxed  to 
the  extent  of  ooe  hundred  miles,  bat 
no  more. 

If  a  witness  is  examined  de  hme  ene, 
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and  also  attends  the  trial  and  is  exam- 
iDed,  his  fees  are  taxable,  as  is  also 
the  proctor's  fee  for  taking  his  depo- 
sition, if  it  is  admitted  in  eyidence. 

A  party  is  entitled  to  a  detailed  bill 
of  commissioner's  fees  which  are  to  be 
taxed  against  him,  showing  the  items, 
and  that  they  are  legally  chargeable 
under  the  Act  of  July  26.  1863,  with 
an  oath  attached  that  the  services 
have  been  actually  and  necessarily 
performed. 

No  docket  fee  is  allowable  on  ex- 
ceptions to  a  commissioner's  report. 
BeckiBtth  Y.  EoBton,  S57 

DAMAGES. 

1.  Where  in  a  collision  case,  both  yes- 
sels  had  been  held  in  fault,  and  the 
owners  of  the  injured  vessel  sou<:^ht  to 
recover,  as  part  of  their  damages,  the 
costs  and  expenses  paid  by  them,  in 
defending  a  suit  brought  against  them 
by  the  owner  of  a  tug,  for  services 
rendered  in  pumping  and  keeping 
their  vessel  anoat  after  the  collision : 

Held,  That  the  item  was  not  recov- 
erable. 

Where  a  ferry-boat  was  injured  in  a 
collision,  and  her  owners  supplied  her 
place  by  a  spare  boat,  and  it  appeared 
that  the  receipts  of  the  ferry  were  not 
diminished  by  the  loss  of  the  injured 
boat: 

Held,  That  her  owners  could  never- 
theless recover  such  sura  as  the  use  of 
the  boat  was  worth  while  undergoing 
repairs. 

Finding  of  a  Commissioner  on  the 
question  of  permanent  depreciation 
sastained,  the  evidence  being  contra- 
dictory.    The  Favorita,  132 

2.  Where  the  owners  of  a  pilot  boat,  in- 

1'ured  in  a  collision  and  repaired,  were 
leld  entitled  to  recover  the  damages : 

HeJdf  That  the  pilots  were  not  bound 
to  hire  a  fruiter  or  a  fishing  smack,  for 
the  purpose  of  carrying  on  their  busi- 
ness while  their  vessel  was  being  re- 
paired. 

That,  in  the  absence  of  a  market  for 
the  chartering  of  pilot  boats,  it  was 
proper  to  resort  to  the  judgment  of 
persons  acquainted  with  the  piloting 
business,  as  to  the  value  of  the  time  of 
the  vessel,  based  upon  the  employ- 
ment she  was  in,  its  character  and 
constancy,  and  its  then  recent  results. 

BT.  VOL.  IV. — 38 


That  such  value  must  include  only 
the  value  of  the  use  of  the  boat,  as  a 
vessel,  without  pilots  or  crew  or  stores. 

Damages  for  permanent  deteriora- 
tion will  be  allowed,  where  they  are 
clearly  proved.     The  Tramit,        138 

3.  The  report  of  a  commissioner  allowed, 
as  demurrage  for  the  detention  of  a 
pilot  boat,  injured  bx'  a  collision  with 
the  bark  £.,  a  sum  which  included  an 
allowance  for  the  loss  of  time  of  the 
pilots  on  board : 

Held,  Tliat  the  sum  awarded  should 
represent  only  the  value  of  the  pilot 
boat  OS  a  vessel — what,  without  pilots, 
stores  or  crew,  she  could  have  been 
chartered  for  to  others,  to  use  as  a 
pilot  boat: 

That,  in  the  absence  of  evidence  as 
to  the  market  value  of  such  a  vessel, 
resort  may  be  had  to  the  judgment,  as 
to  such  value,  of  persons  acquainted 
with  the  business  and  with  her  earn- 
ings.    The  EmUie,  236 

4.  Where  a  vessel  which  had  arrived  at 
her  port  of  destination,  was  sunk  at 
her  anchorage,  with  her  cargo  on . 
board,  in  a  collision  with  a  steamer^ 
for  which  the  latter  was  held  respon- 
sible, and,  instead  of  raising  the  ves- 
sel and  cargo  entire  at  once,  which  it 
appeared  could  have  been  done,  com- 
petent parties  having  offered  to  do  it 
for  |25,000,  the  owners  of  the  vessel 
adopted  the  method  of  getting  out 
part  of  her  cargo  by  divers,  before 
attempting  to  raise  her,  in  which  pro- 
cess more  time  was  consumed  than 
would  have  been  necessary  for  the 
raising  of  the  vessel  and  cargo  entire : 

Heldj  That  the  damages  flowed  to 
the  libellant  for  the  expense  of  raising 
must  be  reduced  to  §25,000. 

That,  in  estimating  the  damage  to 
the  cargo,  its  vulue  must -be  taken  at 
the  port  of  destination,  less  freight 
and  duties. 

That  demurrage  could  not  be  al- 
lowed for  the  increased  time  occupied 
in  raising  the  vessel,  beyond  the  time 
which  it  would  have  taken  to  raise 
her  with  her  cargo  entire.  T'he  Run- 
sia,  672 

See  Practice  (Admiralty),  4. 


DELIVERY  OF  CARGO. 
1.  Where  casks  of  wine  were  stowed  in 
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a  ship  by  stevedores,  employed,  di- 
rected and  paid  by  the  shippers,  and 
on  deliyery  two  of  them  were  found 
to  be  nearly  empty : 

Held,  That,  even  if  the  loes  had 
been  the  resalt  of  bad  stowaee,  as  it 
had  not  been  proved  to  be,  the  ship 
was  not  responsible  for  it.  The  Dia- 
dem, 247 

2.  On  the  arrival  of  a  ship  at  New  York, 
her  consignees  published  a  notice, 
stating  the  place  of  discharge,  and 
calling  on  consignees  to  attend  to  the 
receipt  of  their  goods,  and  fpr\ng  no> 
tice  that  all  goods  remainiDg  on  the 
dock  after  five  o'clock  p.  m.,  would  be 
stored  at  the  risk  and  expense  of  the 
consignees  of  the  goods.  Under  this 
notice  thirty-five  of  thirty-nine  casks 
of  wine,  composing  one  consi^ment, 
were  discharged  and  delivered  to  the 
consignee,  without  objection  and  with- 
out any  demand  of  n*eight  The  de- 
livery of  the  other  four  was  refused 
to  the  carman,  unless  the  freight  was 
paid.  The  consignee  of  the  wine, 
oeing  informed  of  this,  with  reasona- 
ble dispatch  caused  the  freight  to  be 
tendered  to  the  master  of  the  ship  on 
board,  and  demanded  the  four  casks 
which  were  then  on  the  wharf,  it  being 
then  almost  five  o'clock.  The  master 
declined  to  receive  the  freight  or  de- 
liver the  casks,  for  the  reason,  that  he 
did  not  know  the  correct  amount,  and 
that  the  place  to  pay  the  freight,  was 
the  office  of  the  consignees  of  the  ship, 
but  offered  to  deliver  the  casks,  if  a 
sum  much  larger  than  the  freight  was 
deposited  with  him  as  security.  The 
consignee  did  not  assent  to  tliis,  and 
the  goods  were  sent  to  a  storehouse. 
This  was  on  Saturday.  On  Monday 
morning  the  consignee  of  the  wine 
paid  the  freight  to  the  consignee  of 
the  ship,  who  received  it  and  tendered 
an  order  on  the  warehouse,  for  the  de- 
livery of  the  goods  on  payment  of 
charges.  The  consignee  of  the  goods 
'  refused  to  accept  such  an  order,  and 
thereafter  filed  a  libel  against  the  ship, 
to  recover  the  value  of  the  ffoods. 

Ileldt  That  the  master  of  the  ship, 
when  the  freight  was  tendered  to  him 
at  the  ship,  had  the  right  to  take  a 
reasonable  time  to  ascertain  the  cor- 
rect amount  of  the  freight,  but  had  not 
the  right,  meanwhile,  to  store  the 
goods  at  the  expense  of  the  owner. 


That  the  ship  was  liable  for  the 
value  of  the  goods.  id. 

3.  It  is  the  duty  of  a  shipm&M»r,  when 
a  oonsi^ee  of  goods  refuses  to  pay 
the  freight,  to  land  the  goods  and 
store  them  with  some  competent  third 
party,  subject  to  the  consignee's  order 
on  payment  of  the  freight.  If  there 
is  no  such  competent  party  at  the  port 
of  discham,  the  master  should  proba- 
bly land  the  goods  at  the  nearest  port 
where  such  competent  party  can  be 
found.  But  he  mnst  act  prudently 
and  in  good  faith,  in  view  of  ail  the 
circumstances.     Fox  v.  Holt,         278 

4.  Under  a  provision  in  a  bill  of  lading, 
that  the  vessel  shall  not  be  aoconni- 
able  for  leakage,  breakage  or  mst^ 
the  vessel  is  nevertheless  responsible 
for  negligence  or  want  of  skill  or  care 
in  her  lading,  stowage  or  delivery  of 
the  cargo.  But  such  negligence  or 
want  of  care  or  skill  must  be  affirm- 
atively shown  by  the  party  alleging  it 
7^  Delhi,  345 

6.  Where  a  bill  of  lading  for  cases  of 
plate  glass  contained  the  clause,  "  not 
accountable  for  breakage,"  and  it  ap- 
peared, that,  when  the  cargo  was  dis- 
charged, certain  of  the  cases  were 
placed  flatwise  on  the  dock  and  others 
placed  endwise,  and  the  attention  of  a 
clerk  of  the  consignees  of  the  cari^ 
was  called  to  the  fact  that  some  of 
the  cases  were  piled  flatwise  on  each 
other,  but  none  of  the  cases  appeared 
to  be  broken  or  pressed  in,  and  all  the 
cases  were  receipted  for  as  in  good  or- 
der, and,  on  opening  the  cases  at  the 
consignees'  store,  some  of  the  plates 
in  some  of  the  cases  that  were  piled 
flatwise  were  found  to  be  broken,  as 
were  also  some  plates  in  Uie  cases  that 
were  placed  endwise,  (the  claim  for 
damage  to  the  latter  having  been 
abandoned) : 

Held,  That  the  consignees  had  fuled 
to  show  that  the  damage  to  the  glass 
was  caused  by  the  piling  of  the  cases 
flatwise,  or  by  any  other  negligence 
on  the  part  of  the  ship.  id. 

6.  Raisins  were  shipped  on  a  Tessel,  an- 
der  a  bill  of  ladli^  which  contained  a 
clause  exempting  the  vessel  from  dam- 
age caused  by  "  any  act,  neglect^  or 
default  of  the  pilot,  master,  or  marin- 
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«n,"  or  from  damage  "  resultiDg  from 
stowage  or  contact  with  other  goods, 
for  leakage,  breakage,  damage  caused 
by  heavy  weather,  or  pitching  or  roll- 
ing of  the  vessel,  or  defective  pack- 
ages," or  for  damage  "  arising  through 
insufficiency  or  strength  of  packages." 
Part  of  the  raisins  came  out  in  bad  or- 
der, the  tops  and  bottoms  of  the  boxes 
being  crushed  by  other  cargo.  They 
were  re-€oopered  before  being  deliv- 
ered. In  each  box  were  layers  of 
raisins,  with  paper  between.  When 
they  were  delivered,  raisins  were  miss- 
ing from  every  box,  and  the  papers  in 
many  of  them  were  torn  and  soiled  by 
finger-marks : 

Held,  That,  notwithstanding  the  ex- 
ceptions in  the  bill  of  lading,  the  ves- 
sel was  liable  for  the  value  of  the 
raisins  not  delivered,  no  account  being 

fiven  as  to  how  the  missing  raisins 
isappeared.     The  Bellona,  608 

DEMURRAGE. 
See  Damages. 


E 

ENDORSER. 
See  Bankruptct,  18,  20. 

EVIDENCE. 

1.  Every  person  of  a  sound  mind  is  pre- 
sumed to  intend  the  necessary,  natural, 
or  legal  consequences  of  his  deliberate 
act.  This  legal  presumption  may  be 
either  conclusive  or  disputable,  de- 
pending upon  the  nature  of  the  act  and 
the  character  of  the  intent ;  and  when, 
by  law,  the  consequences  must  neces- 
sarily follow,  the  presumption  is  or- 
dinarily conclusive,  and  cannot  be  re- 
butted Dy  any  evidence  of  a  want  of 
such  intention.     SmiilCa  Case,  1 

2.  The  rules  of  evidence  in  Courts  of 
Admiralty  are  not  as  stringent  as  in 
Courts  of  common  law. 

Where  a  copy  of  a  protest  was  of- 
fered  in  evidence,  without  any  proof 
of  its  correctness  as  a  copy,  but  it  was 
proved  that  a  protest  was  made  at  the 
time  and  place  where  the  copy  pur- 
ported to  have  been  made,  ana  that  it 


was  signed  by  the  mate  of  a  bark, 
and  the  mate,  though  called  as  a  wit- 
ness in  court,  was  not  asked  in  relation 
to  the  truth  of  the  copy,  and  did  not 
dispute  it : 

tieldy  That  the  copy  was  admissible 
in  evidence. 

But  a  copy  of  a  survey,  not  purport- 
ing to  have  been  made  by  any  one  con- 
nected with  the  vessel,  was  excluded 
as  evidence,  no  witness  able  to  prove 
or  disprove  its  correctness  bein^ 
called,  or  shown  to  be  within  reach. 
The  Vivid,  819 

8.  In  a  conflict  of  evidence,  mere  num- 
bers of  witnesses  must  sometimes  be 
considered.    Tfie  J,  L.  Hasbrouck,  859 

4.  As  to  the  application  of  circumstantial 
evidence,  if  a  jury  find  any  one  cir- 
cumstance clearly  proved,  which  is 
inconsistent  with  a  certain  theory,  that 
is  sufficient  to  destroy  the  theory  en- 
tirely.    The  U,  S.  V.  Cooke,  376* 

5.  A  paper,  purporting  on  its  face  to  be 
tlie  manifest  of  a  steamer,  was  proved 
to  have  been  produced  from  the  usual 
place  of  deposit  in  the  custom  house 
for  ships'  manifests,  and  it  was  proved 
that  no  other  manifest  for  the  voyage 
was  on  file,  but  no  other  proof  of  the 
genuineness  of  the  paper  was  offered ; 

Held,  That  the  paper  was  admissible 
in  evidence.     The  Miseouri,  410 

See  Carries,  2. 

Collision,  16,  19,  23. 
Damages,  2,  8. 
Import  Acts,  2. 
bfTEBNAL  Revenue,  2. 
Mortgage,  1,  4. 
United  States  Treasury. 

F 

FRAUD. 

Sec  Bankruptcy,   8,  18,  16,  21, 

22,  24. 
Internal  Revenue  Acrrs,  1. 
Limitation,  2. 

FREIGHT. 

The  owners  of  a  vessel  are  justified  in 
detaining  part  of  her  carg^  till  the 
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freight  is  paid,  but^  should  see  to  it 
that  thej  retain  no  more  than  is  neces- 
sary. Fox  V.  Holt,  278 
See  Damages.  4. 

Delivert  or  Caboo,  2,  d. 

Master,  4. 


I 


IMPORT  ACTS. 

1.  Goods  are  imported  and  brought  into 
tlie  United  Statefi,  when  brought 
within  the  limits  of  a  port  of  entry 
with  the  intention  of  unlading  them 
there.     The  Missouri,  410 

2.  It  was  proved  that  certain  lots  of 
cigars  were  brought  to  the  store-room 
of  the  seizure  department  of  the  cus- 
tom house,  as  seized  goods,  and  the 
reports  of  the  seizure,  required  by  the 

*  regulation,  and  produced  from  the 
files  of 'the  department,  stated  that 
these  lots  had  been  found  on  the 
steamer.  No  such  lots  of  cigars  ap- 
peared on  the  manifest.  In  an  action 
brought  to  recover  a  penalty  for  not 
having  the  cigars  on  tiie  manifest : 

Held,  That  this  was  not  sufficient 
evidence  of  the  importation  of  the 
goods  in  the  vessel  to  shift  the  burden 
of  proof  to  the  claimants.  id. 

8.  TheTariflf  Act  of  March  2d,  1861,  im- 
posed a  duty  of  10  per  cent,  on  "  Dutch 
metal,"  and  of  80  per  cent,  on  manu- 
factures, not  otherwise  provided  for, 
of  brass,  copper  or  other  metal,  "  or 
of  which  either  of  these  metals,  or  any 
other  metal,  shall  be  the  component 
material  of  chief  value."  The  Tariff 
Act  of  February  24th,  1869,  imposed 
a  duty  of  45  per  c^nt.  on  ".all  manu- 
factures of  copper,  or  of  which  cop- 
per shall  be  a  component  of  chief 
value,  not  otherwise  herein  provided 
for." 

Held,  That,,  under  the  TariflF  Acts, 
brass  must  be  taken  to  be  a  metal,  as 
well  as  copper,  and  that,  if  Dutch  metal 
was  a  manufacture  of  brass,  although 
copper  was  the  chief  component  of 
brass,  yet  Dutch  metal  would  not  be 
included  in  the  Act  of  1869,  as  being 
a  manufacture  of  which  copper  was  a 
component  of  chief  value. 

In  cases  of  serious  ambiguity  in  the 


language  ci  a  Tariff  Act,  or  doubtful 
classification  of  articles,  or  vague  or 
doubtful  interpretation,  the  construc- 
tion of  the  Act  is  to  be  in  favor  of  the 
importer.     The  U,  S.  v.  Ulbnan,    647 

See  Pleadino,  8. 

Practice  (Admiralty),  8. 
Smugouxo. 

INTERNAL  REVENUE  ACTS. 

1.  A  surety,  who  had  signed  a  stipula- 
tion for  the  release  of  property  seized 
at  the  suit  of  the  United  States,  and 
against  whom  judgment  had  after- 
w^ards  been  entered  up,  and  an  execu- 
tion issued,  applied  to  open  the  judg- 
ment, and  set  aside  the  execution,  on 
two  grounds :  (1.)  That  he  signed  the 
bond  on  the  representation  that  it 
should  also  be  signed  by  one  S.,  and 
that  it  was  not  sieped  by  S.,  but  by 
one  B.,  who  falsely  personated  S. 
(2. )  That,  after  his  property  had  been 
seized  under  the  execution,  it  was 
agreed  between  him  and  the  United 
States  District  Attorney,  that,  if  he 
would  give  certain  information  against 
two  other  parties,  his  property  £oald 
be  released ;  and  that  he  gave  the  in- 
formation, and  the  parties  were  in- 
dicted, and  thereupon  his  property 
was  released,  but  had  now  been  seized 
again  on  an  alias  execution :. 

Held,  That  it  appeared,  on  the  facts, 
that  the  surety  was  not  only  aware  of 
the  personation  of  S.  by  B.,  but  him- 
self procured  such  personataon,  and 
that,  therefore,  B.  was,  to  all  intents 
and  purposes,  S.,  as  against  the  sure- 
ty and  iiis  liability  on  his  bond. 

That  his  alleged  agreement  with  tbe 
District  Attorney  was  not  established, 
but,  if  it  was,  it  would  not  avail  lum 
as  a  legal  ground  for  the  interposition 
of  the  Court.-  The  agreement  set  op 
being  a  compromise  of  a  case  arising 
under  the  Internal  Revenue  laws, 
would  not  be  valid  without  the  con- 
currence of  the  Commissioner  of  In- 
ternal Revenue,  the  Secretary  of  the 
Treasury  and  the  Attorney  GeneraL 
The  U.  S.  V.  A  Quantity  of  DistUUd 
Spirits,  dte.,  349 

2.  The  96th  section  of  the  Internal  Rev- 
enue Act  of  July  20th.  1868,  (16  If,  S. 
Stat,  at  Large,  164,)  is  to  bo  construed 
to  mean,  that  where  the  statute  has 
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attached  no  ptmiBbment  to  the  doing 
or  omitting  of  acts  recjuired  or  forbid- 
den, such  act  or  omission,  when  know- 
ingly or  wilfiilly  committed,  shall  be 
punished  by  the  infliction  of  the  pen- 
alty and  forfeiture  proyided  by  that 
flection. 

Proof  that  tubs  were  so  placed  in  a 
distillery  that  they  could  be  used  con- 
trary to  the  Internal  Revenue  Acts,  is 
not  sufficient  to  warrant  the  Court  in 
finding  that  they  have  been  so  used. 
The  U.S.  V.  Fartyeiffht  Hundred  Gal- 
lons of  Spirits,  471 

S,  Distilled  spirits  found  on  the  prem- 
ises on  which  the  business  of  distilling 
is  carried  on,  being  the  product  of 
such  business,  are  not "  personal  prop- 
erty used  in  the  business"  within  the 
meaning  of  the  19th  section  of  the 
Act  of  July  20,  1868,  (15  i/;  8.  Stat  at 
Large,  133.)  W- 

4.  Where  the  producing  capacity  of  a 
distillery  had  been  determined  by  a 
survey,  in  accordance  with  sec.  10  of 
%he  Act  of  July  20th,  1868,  (16  U.  S. 
Stat,  at  Large,  129,)  and  the  assessor 
subsequently,  without  any  new  survey 
being  held,  determined  that  the  pro- 
ducin^  capacity  was  greater,  and  as- 
sessed the  distillery  accordinsrly,  and 
a  suit  was  brought  on  the  distiller's 
bond  to  recover  the  excess  of  the  as- 
sessment above  that  which  would 
have  been  otherwise  assessed : 

Held,  That  the  assessment  was  void, 
and  the  excess  could  not  be  recovered. 
The  U.  8.  V.  JSr%vg,  476 

«.  Under  that  section,  when  the  capacity 
of  a  distillery,  as  determined  from  the 
original  survey,  is  sought  to  be  changed 
by  the  Government,  it  can  only  be  done 
by  a  new  survey,  directed  by  the  Com- 
missioner of  Internal  Revenue.        id. 

See  Maekied  "Woman. 
Pleading,  5. 


INTERNATIONAL  COMITY. 
See  Seamen's  Wages. 


INEVITABLE  ACCIDENT. 
See  TowBOAT  and  Tow,  8. 


J 

JUDGMENT. 
See  BAKKRUPTcr,  8,  21. 

JURISDICTION. 

1.  A  question  of  jurisdiction  should  not 
be  disposed  of  on  motion,  but  on  hear- 
ing.    Gushing  v.  Laird,  70 

2.  A  Court  of  Admiralty  has  the  right 
to  decline  to  entertain  jurisdiction, 
where  all  the  parties  are  foreigners 
resident  abroad.     The  Brisk,         252 

3.  A  petition  in  involuntary  bankruptcy 
was  filed  on  January  2l8t,  1868,  and 
an  adjudication  was  made  on  February 
1st,  on  default  of  the  debtor  to  appear, 
after  personal  service.  The  petition 
stated  that  the  debtor  had  resided  in 
the  District  for  six  months  next  pre- 
ceding the  filing  of  the  petition ;  but 
the  testimony  showed  that  from  May 
Ist,  1867,  to  December  7th,  1867,  he 
resided  in  Boston,  and  that  from  that 
time  till  the  filing  of  the  petition  he 
resided  at  New  York,  and  did  uot  carry 
on  business  anywhere  during  the  six 
months.  The  debtor  applied  for  a  dis- 
charge : 

Held,  That  the  Court  had  no  juris- 
diction over  the  case,  because  the 
debtor  had  not  resided  in  the  District 
for  the  longest  period  during  the  six 
months  preceding  the  filing  of  the  pe- 
tition.    Leighto7i*8  Case,  457 

4.  The  restrictions  in  section  1 1  of  tlie 
bankruptcy  Act,  as  to  the  Judge  to 
whom  the  petition  is  to  be  addressed, 
apply  to  proceedings  under  section 
89.  id. 

See  Bankruptcy,  8,  9. 
Limitation,  8. 
Practice  (Admiralty),  1,  5. 

(Equity). 
Seamen's  Wages. 
Smuggling,  2. 

JURY. 

It  is  not  the  province  of  the  jury  to  con- 
strue the  law.     The  U.  S,  v.  UUman, 

547 

See  Smuggling,  2. 
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LACHES. 
See  PleaddiO,  2. 

LESSOR  AND  LESSEE. 

A  lease  "was  executed  by  H.  S.  to  E.  S. 
which  proTided  that,  "in  default  of 
payment  for  any  year  during  awd 
term,  said  lease  is  to  be  void,  and  said 
property  is  at  once  to  revest  in  me, 
or  my  heirs  or  assigns,  without  notice 
to  the  lessee,  in  the  same  manner  as 
if  this  lease  had  not  been  given." 
After  the  death  of  H.  S.,  E.  S.  con- 
tinued in  possession  of  the  whole 
property  till  December  9, 1864,  when 
-he  conveyed  the  whole  unexpired 
term  of  the  lease  to  S.  &  B.,  and  on 
Sept.  14,  1866,  he  quitclaimed  to 
them  all  his  right,  title  and  interest  in 
the  property.  S.  <k  B.  were  there- 
after declared  bankrupts,  and  an  as- 
signee was  appointed.  H.  S.,  by  will, 
left  the  bulk  of  his  property  to  his 
daughter  T.  for  her  ufe,  and  on  her 
death,  to  her  children.  There  was  a 
failure  to  pay  part  of  the  rent  due  on 
Oct.  2lBt,  1867,  and  a  failure  to  pay 
the  rent  due  on  the  2l8t  of  October, 
'1868,  and  the  agent  of  the  devisees 
made  a  demand  on  that  day,  gener- 
ally, for  the  rent  due. 

The  assignee  in  bankruptcy,  claim- 
ing the  possession  of  the  property, 
filed  a  bill  in  equity  against  all  par- 
ties. 

Held,  That  the  words  in  the  lease 
as  to  the  non-payment  of  rent  were  not 
words  of  limitation,  but  a  condition 
by  which  the  lease  might  become  void 
at  the  option  of  the  lessor. 

That  the  devisees,  having  succeeded 
to  the  rights  of  the  lessor,  were  en- 
titled to  avoid  the  lease,  on  the  non- 
payment of  rent,  on    October  21st, 

1868. 

That  to  work  a  forfeiture  for  non- 
pa}Tnent  of  rent,  there  must  be  a  de- 
mand of  the  precise  sum  due. 

That  no  such  demand  was  made 
here,  and  the  lease  was  therefore  not 
avoided. 

That  the  assignee  was  therefore  en- 
titled to  the  immediate  and  exclusive 


possession  of  the  property,  both  real 
and  personal.       WKaman  v.  Jh^cr, 

42 

See  CoNSTRUcnoK  of  IifSTBUirEKTS^  2. 

LEX  LOCI. 

See  Married  Woman. 

LIEN. 

Coal  was  furnished  by  B.  to  a  steam- 
boat, on  the  procurement  of  her  mas- 
ter. B.  billed  ^e  coal  to  the  vessel 
and  owners.  The  vessel  was  owned 
within  the  State  of  New  York.  ^  She 
was  under  charter  to  a  person  residing 
out  of  that  State,  but  this  fact  was  not 
known  to  B.  till  after  the  coal  was  fur- 
nished. No  circumstances  existed,  to 
the  knowledge  or  belief  of  B.,  show- 
ing a  necessity  for  a  credit  to  Uie 
vessel. 

Jfeld,  That  the  credit  was  not  given 
to  the  vessel,  and  that  there  was  no 
lien  upon  her  for  the  coaL  The 
2\^ndt,  667 

See  Baneruptct,  10,  14, 19. 
Mortgage,  6. 
Possession,  1. 

Practice  (Bankruptcy),  3, 1 U 
Smuoguno,  2. 

SUFPUES. 


LIMITATION. 

1.  Whether  in  a  Court  of  equitable  juris- 
diction the  limitation  of  six  months 
contained  in  the  bankruptcy  Act,  be- 
gins to  run  in  the  ca^  of  a  concealed 
fraud,  from  the  time  of  its  commission 
or  from  the  time  of  its  discovery,  quer€. 
Baldwin  v.  RapUe,  43S 

2.  A  personal  action  was  brought  in  be- 
half of  the  United  States,  to  recoTcr 
the  value  of  certain  merchandise  as 
forfeited,  by  reason  of  a  violation  of 
the  66th  section  of  the  revenue  Act  of 
March  2d,  1799,  (1  Stat,  at  Large,  677.) 
The  defendants  pleaded  that  the 
causes  of  action  did  not  accrue  within 
five  years  next  before  the  beginning 
of  the  action.  The  plaintiff  demurred 
to  the  plea,  as  far  as  it  related  to 
three  of  the  causes  of  action ;  and,  as 
it  related  to  the  rest  of  them,  they  re- 
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plied  that  the  acts  set  forth  in  that 
respect  in  the  declaration  were  fraud- 
ulently concealed  by  the  defendants 
from  the  plaintiffs,  until  within  ^ve 
years  before  the  suit,  so  that  they 
could  not,  until  within  that  period, 
elect  whether  to  claim  forfeiture  of  the 
^oods,  or  of  their  value,  or  brine  an 
action  for  such  acts.  To  this  replica- 
tion the  defendants  demurred. 

Held,  That  the  effect  of  the  14th 
section  of  the  Act  of  March  8d,  1863, 
(12  Slat,  at  Larfje,  741,)  repealing  so 
much  of  the  89th  section  of  the  Act  of 
March  2d,  1799,  (1  JcL,  696,}  and  of 
the  8d  section  of  the  Act  or  March 
26th,  1804,  (2  /rf.,  290,)  as  impose  a 
limitation  upon  the  commencement  of 
any  action  for  the  recovery  of  any 
forfeiture  incurred  by  reason  of  the 
violation  of  any  law  relating  to  im- 

Eortations,  is  to  leave  in  full  force  the 
mitation  of  the  4th  section  of  the  Act 
of  February  28, 1889,  (5  M,  822,)  with 
its  proviso. 

That  the  4th  section  of  the  Act  of 
1839  is  applicable  to  suits  in  favor  of 
the  United  States. 

That  the  plea,  as  to  the  first  three 
causes  of  action,  was,  therefore,  good, 
and  the  demurrer  to  it  must  be  over- 
ruled. 

That,  as  the  statute  made  no  excep- 
tion to  the  limitation  imposed  by  it, 
in  the  case  of  a  concealed  fraud,  the 
Court  had  no  right  or  power  to  en- 
g^fb  such  an  exception  on  it 

That  the  replication  to  the  plea  was, 
therefore,  bad,  and  the  demurrer  to 
it  must  be  sustained.  The  U,  8.  v. 
Maillard,  469 

8.  An  assignee  in  bankruptcy  filed  a  bill 
in  equity  against  C,  to  recover  from 
him  moneys  alleged  to  be  due  on  an 
agreement  made  oy  C.  with  the  bank- 
rupts. The  defendant  pleaded  that 
the  cause  of  action  had  not  accrued 
within  two  years  before  the  com- 
mencement of  the  suit,  and  that  the 
defendant  did  not,  at  any  time  wjthin 
two  years  after  the  cause  of  action 
accrued  to  the  plaintiff  against  the 
defendant,  make  any  acknowledgment 
or  promise  to  come  to  any  account  for, 
or  to  pay  or  in  any  way  satisfy  the 
plaintiff  in  any  sum  or  sums  of 
money,  for  or  by  reason  of  anything 
alleged  in  the  bill.  The  plaintiffis  de- 
murred to  the  plea : 


ffeldy  That  the  limitation  provided 
in  the  second  section  of  the  bank- 
ruptcy Act  had  no  application  to  the 
suit,  it  beings  a  suit,  merely  to  collect 
a  debt  in  which  the  plaintiff  claimed 
no  interest  adverse  to  the  defendant, 
in  any  property  of  the  bankrupts,  and 
the  defendant  claimed  no  interest  ad- 
verse to  the  plaintiff  in  any  such  prop- 
erty, and  no  ownership  of,  or  title  to, 
any  specific  property  which  belonged 
to  the  bankrupts. 

That  the  limitation  of  two  years, 
moreover,  applied  only  to  controver- 
sies of  which  the  Circuit  Court  would 
have  jurisdiction,  and  that  the  Circuit 
Court  of  this  District  would  have  no 
jurisdiction  of  this  suit. 

That  the  plea,  therefore,  must  be 
overruled.     Sedgwick  v.  Owe^,       662 

See  Lessor  and  Lessee. 

M 

MARRIED  WOMAN. 

6arlins;house,  a  married  woman,  as  prin- 
cipal, and  Munger  and  Giilick,  as  sure- 
ties, executed,  on  the  9th  of  March, 
1866,  at  Canandaigua,  in  the  State  of 
New  York,  a  bond,  conditioned  ac- 
cording to  the  requirements  of  the 
internal  revenue  laws  of  the  United 
States  relating  to  bonded  warehouses. 
To  the  declaration  in  a  suit  against 
them,  which  was  in  debt  upon 
this  bond,  alleging  breaches  of  the 
condition,  the  defendants  severally 
pleaded  that  at  the  time  of  the  making 
of  the  bond,  the  defendant  6.  was,  and 
still  continued  to  be,  the  wife  of  one 
Leman  B.  Garlin^house.  To  the  plea 
of  the  sureties  the  United  States  re- 
plied, that  at  the  lime  of  the  delivery 
of  the  bond,  the  defendant  6.  was  en- 
gaged in  the  business  of  a  distiller  at 
Canandaigua,  on  her  separate  account^ 
and  separate  and  apart  from  her  said 
husband,  and  that  she  gave  the  bond 
in  the  proper  carrying  on  of  said  busi- 
ness. To  the  plea  of  the  defendant  G. 
the  United  States  replied,  in  addition 
to  the  allegations  just  stated,  that  for 
the  successful  prosecution  of  her  sep- 
arate business  it  was  necessary  for  the 
defendant  G.  to  have  a  bonded  ware- 
house, under  the  laws  of  the  United 
States ;  that  she  applied  therefor ;  and 
that  she  executed  the  bond  according 
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to  tbe  reqairemenU  of  those  laws. 
The  defendaQto  demurred  to  thfise 
pleas,  and  issue  was  Joined  on  these 
demurrers. 

BeU,  That  a  bond,  Toluntarily  given 
to  the  United  States  to  secure  the  per- 
formance of  any  corporate  act,  or  the 
discharge  of  any  public,  official,  or 
private  duty,  is  valid  and  binding,  if 
the  United  States,  in  their  political 
and  corporate  capacity,  have  a  legal 
pecuniary  interest  in  the  performance 
of  tbe  condition  of  such  bond,  although 
the  bond  is  not  expressly  required  or 
authorized  by  any  Act  of  Congress. 

That,  the  capacity  of  a  party  to  con- 
tract depending  on  the  law  of  the  place 
where  the  contract  is  made,  the  valid- 
ity of  the  bond  iu  question,  so  far  as  it 
depended  on  the  capacity  of  the  de- 
fendant G.  to  make  it,  was  to  be  gov- 
erned by  the  law  of  the  State  of  Rew 
York,  and,  under  that  law,  was  valid 
and  binding  upon  her. 

That,  under  the  laws  of  this  State, 
6.  was  authorized  to  carry  on  the 
business  of  a  distiller  on  her  own  ac- 
count, and  for  her  own  benefit ;  and, 
the  Acts  of  Congress  having  required 
that  in  order  to  make  the  warehouse 
of  the  defendant  G.  a  legal  bonded 
warehouse,  under  the  Inws  of  the 
United  ^tat<>8,  she  should  execute  such 
a  bond  with  sureties  as  was  here  in 
question,  she  acquired,  by  the  very 
virtue  of  the  Acts  themselves  (even  if 
she  did  not  possess  it  without  reference 
to  them),  legal  capacity  to  bind  her- 
self by  such  a  bond  as  she  had  made 
here,  and  the  bond  was  valid  under 
those  laws  by  necessary  implication. 
The  United  States  wGarlinff house,  194 

MARSHAL. 

The  marshal  has  the  power,  under  the 
28th  and  d2d  sections  of  the  Act  of 
September  24th,  1789,  (1  Stat,  at 
Larffc,  p.  88),  to  amend,  after  he  goes 
out  of  office,  his  return  to  any  process 
which  was  in  his  hands  when  he  went 
out  of  office.     Gushing  v.  Laird,      70 

5ee  Practice  (Admiralty),  2,5,  8. 
(Bankruptcy),  9. 

MASTER. 
1.  Where  a  corporation,  owning  fifteen- 


sixteenths  of  a  vessel,  voted  to  dis- 
charge the  master  of  her  "  unless  he 
pays  $200,  on  what  he  now  owes  this 
company,"  but  the  master  still  re- 
mained in  actual  possession  of  the  ves- 
sel, which  was  then  absent  from  her 
home  port,  and  on  her  return  he  was 
actually  displaced: 

Hela,  That,  till  such  actual  displace- 
ment, he  must  be  deemed  to  have  been 
master  of  the  vessel.    Fax  v.  Holt,  278 

2.  Where  a  vessel  had  been  employed 
in  carrying  stone  from  Connecticut  to 
ports  out  of  that  State,  and  had  been 
accustomed  to  take  return  cargoes,  for 
which  the  master  had  been  accustomed 
to  execute  contracts  of  affreightment, 
and  this  practice  was  known  to  the 
owners : 

Held,  That  the  vessel  was  a  general 
freighting  vessel  as  to  these  return 
cargoes,  and,  as  to  them,  the  master 
must  be  deemed  clothed  with  the 
ordinary  powers  of  masters  of  general 
freighting  vessels.  id. 

3.  Where  a  master  described  himself  as 
such  in  the  body  of  a  bill  of  lading 
and  signed  it  ivith  his  own  name : 

Held,  That  the  fact,  that  he  did  not 
add  the  word  "  master,"  after  his  sig- 
nature, was  of  no  importance.         uL 

[.  Where  the  master  of  a  vessel,  who 
was  also  part  owner,  was  sailins  her 
on  shares,  in  an  employment  as  aoove 
stated,  and  took  a  cargo  of  stone  to 
New  York,  and  went  up  the  Hudson 
river  for  a  cargo,  and  the  vessel  was 
there  frozen  in,  and  the  master,  leav- 
ing her  with  the  mate  as  ship-keeper, 
returned  to  his  home  at  Deep  River, 
Conn.,  and,  while  there,  agreed  with 
residents  of  Deep  River  to  bring  a  load 
of  coal  for  them,  from  Rondont  to 
Deep  River ;  and  in  the  spring  he  re- 
ceived the  coal  on  board,  signed  a  bill 
of  lading  for  it,  and  sailed  for  Deep 
River,  and,  on  his  arrival  there,  was 
displaced  from  the  command  of  the 
vessel,  and  another  master  put  in 
charge,  who  offered  to  deliver  the  coal 
to  the  consignees,  if  they  would  pay 
the  freight,  and  they  refused  to  pay 
the  frei^t,  but  offered  to  five  seen- 
rity  to  pay  it "  if  they  were  liable,"  and 
thereafter  all  the  coal  was  delivered  to 
to  the  consignees  except  thirty-seven 
tons,  which  was  retained  on  board, 
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and  with  which  the  vessel  sailed  to 
Portland,  and  landed  it  there,  giving 
notice  to  the  consignees,  that  it  was  at. 
their  disposal  whenever  the  freight 
should  he  paid;  and  the  consignees 
filed  a  lihel  against  the  owners  of  the 
Teasel,  for  their  refusal  to  deliver  it ; 
and  it  appeared  that,  when  the  vessel 
arrived  at  Deep  River,  the  master  was 
indebted  to  the  consignees  for  supplies, 
some  of  which  had  been  furnished  to 
the  vessel,  some  to  the  master's  family, 
and  some  to  the  family  of  the  mate,  on 
the  master's  order : 

Heldt  That  the  master  could  bind 
the  owners,  by  taking  the  coal  on 
board,  and  signing  the  hill  of  lading. 

That  the  owners  of  the  schooner 
generally  were  not  liable  to  the  libel- 
lants  for  any  of  the  indebtedness  of 
the  master  to  them,  except  fur  that 
portion  which  was  for  implements  for 
necessary  and  permanent  use  on  board 
the  vessel 

That,  as  the  master  had  agreed  to 
deliver  this  coal  to  the  libellants,  at  a 
stipulated  freight  of  $2  a  ton,  in  dis- 
charge of  the  debt  due  from  him  to 
them,  part  of  which  they  could  not 
have  recovered  in  a  suit  in  admiralty 
against  him,  as  it  did  not  rest  on  a 
maritime  contract,  and  he  had  re- 
ceived the  cargo  under  that  contract, 
he  became  bound  to  it?  performance, 
and  was  personally  liable  for  its  fail- 
tire,  and  a  decree  must  be  rendered 
against  him,  for  the  amount  of  the 
debt.  •  id. 

See  Delivery  of  Cargo,  2,  8. 

POSSKSSIOX,  1. 

Practice  (Admiralty),  6. 
Seamen's  Wages. 
Smuggling. 

Sl'PPLIES. 

MINOR. 

See  Pension  Acts. 
Seamen's  Wages. 


MORTGAGE. 

1.  Where  a  mortgage  purported  on  its 
face  to  have  been  executed  to  secure 
the  payment  of  $10,000,  according  to 
the  condition  of  a  certain  bond,  and  it 
appeared  that  no  such  bond  was  ever 
executed : 


Held,  That  that  fact  was  not  of  itself 
fatal  to  the  claims  of  the  mortgagee, 
and  that  parol  proof  might  be  received 
to  sustain  the  mortgage.  Baldwin  v. 
Raplee,  433 

2.  Where  the  note,  to  secure  which  a 
mortgage  was  alleged  to  have  been 

fiven,  was  dated  May  10th,  1868,  and 
ore  interest  from  that  date,  and  the 
consideration  of  the  note  was  not  re- 
ceived till  the  18th  of  that  month; 
and,  on  a  bill  being  filed  by  the  as- 
signee in  bankruptcy  of  the  mortgagor, 
to  set  the  mortgage  aside,  it  was 
claimed  that  the  mortgage  was  void 
for  nsury: 

Held,  That  it  was  a  sufficient  answer 
to  that  objection  to  the  mortgage,  to 
say  that  there  was  no  allegation  in  the 
bill,  that  the  mortgage  was  usurious, 
or  that  there  was  any  corrupt  agree- 
ment or  any  intent  to  secure  more 
than  lawful  interest.  id. 

3.  Where  a  mortgage,  which  purported 
on  its  face  to  be  given  to  secure  a 
bond  for  $10,(^00,  was  assigned,  but 
no  bond  was  ever  executed,  and  a  note 
for  $10,000,  which  was  claimed  to 
have  been  given  for  the  consideration 
of  the  mortgage,  was  not  delivered 
over  when  the  mortgage  was  as- 
signed : 

Jleldf  That  the  mortgas^e  was  not 
thereby  extinguished.  The  assign- 
ment of  the  mortgage,  "  together  with 
the  bond  accompanying  said  mort- 
gage, and  therein  referred  to,  and  all 
sums  of  money  due  or  to  grow  due 
thereon,"  was  a  transfer  of  the  debt  as 
well  as  of  the  mortgage,  and  would  in- 
clude the  note  as  incident  to  the  debt. 

id. 

4.  A  deed  or  mortg^e  which  misrepre- 
sents  the  transaction  it  professes  to 
recite  or  the  consideration  on  which  it 
was  executed,  is  liable  to  suspicion ; 
and  parol  proof  which  contradicts  or 
varies  the  terms  of  a  mortgage,  or  is 
relied  on  to  give  it  effect  as  a  security 
for  a  debt  different  from  that  which  it 
is  apparently  intended  to  secure, 
should  be  of  the  most  satisfactory 
character.  id. 

5.  On  a  bill  in  equity,  filed  to  set  aside 
a  mortgage  given  as  above,  and  as- 
signed, it  was  attempted  to  suitain  the 
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mortgage  as  being  giTen  for  an  actual 
debt  other  than  what  was  stated  on 
its  face  * 

J7eU/That  the  defendants  had  not 
satisfactorily  established  their  posi- 
tion, and  that  the  mortgage  must  be 
set  aside.  *^ 

6.  Eren  if  there  had  been  sufficient  proof 
of  an  agreement  to  give  a  proper  mort- 
gage, and  if  a  cross  bill  had  been  filed 
to  obtain  a  reformation  of  the  mort- 
gage executed,  yet  whether,  under  the 
circumstances,  a  Court  of  equity  would 
have  given  relief  to  the  holder  of  the 
secret  lien  of  an  unrecorded  mortgage, 
as  against  the  assignee  in  bankruptcy, 
qu€re,  *"• 

See  Practick  (Bankruptcy),  U. 
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NEUTRALITY  ACTS. 

The  steamship  F.  was  libelled  as  forfeit- 
ed for  an  afieged  violation  of  the  8d 
section  of  the  neutrality  Act  of  April 
20th,  1818,  (8  Stat  at  Large,  447.) 
On  the  trial  of  the  case,  it  was  claimed, 
on  behalf  of  the  Government,  that  the 
vessel  and  her  cargo,  consisting  of 
arms  and  munitions  of  war,  were  re- 
ally owned  by  agents  of  insurrection- 
ists in  the  island  of  Cuba ;  that  the  ves- 
sel was  to  proceed  with  her  cargo  to 
Vera  Cruz;  that  there  vessel  and  car- 
go were  to  be  transferred  by  the  nom- 
inal owner  to  persons  acting  for  such 
insurrectionists;  and  that  thence  the 
vessel  was  to  take  the  cargo  to  some 
point  off  the  coast  of  Cuba,  and  land 
it  on  shore  by  use  of  rafts  made  out 
of  lumber  found  on  board  of  the 
steamer,  towed  by  a  steam  launch  also 
found  on  board. 

Held,  That  such  facts,  if  made  out, 
did  not  establish  a  violation  of  the  8d 
section  of  the  Act  of  April  20th,  1818. 
The  landing  of  a  cargo  contraband  of 
war,  on  the  shore  of  the  country  of 
one  belligerent,  at  a  point  not  block- 
aded, is  not  an  act  of  nostility  against 
the  other  belligerent      The  Florida, 

452 


OWNERS. 

See  Collision,  2. 
Freight. 
Master,  4. 
Possession,  1. 
Smugglino,  1. 

SUFPUES. 


PARTIES. 

See  BAincRUPTOT,  6. 
JuRisnicnoK,  2. 
Practicb  (Admiralty),  7. 
(Bankruptcy),  9. 

PENSION  Acrrs. 

1.  The  last  clause  of  the  18th  section  of 
the  pension  Act  of  July  4,  1864(13 
U.  8.Siat,  at  Large,  p.  889),  is  not  lim- 
ited  to  offences  under  that  Act,  and  an 
agent  who  withholds  fipom  a  pensioner 
a  pension  granted  by  an  Act  passed 
subsequent  to  the  Act  of  July  4, 1864, 
is  inmctable  under  it.  Tha  U,  &  ▼• 
Chaffee,  ^80 

2.  Where  a  pension  agent  was  found 
guilty,  under  that  clause  of  the  Act 
of  July  4,  1864,  under  an  indictment, 
which  alleged  that  two  minor  children 
were  pensioners,  and  that  the  accused 
had  been  employed  as  agent  of  V., 
the  guardian  of  tJlie  minors,  to  collect 
the  pension,  and  that  the  pension  had 
been  paid  to  him,  and  that  it  was  his 
duty  to  pay  the  same  to  the  guardian, 
which  he  had  refused  to  do;  and  the 
pension  certificate,  which  was  in  evi- 
dence, showed  that  the  pension  was 
"  payable  to  V.,  as  guardian  of  the 
minors ;"  and  a  motion  was  made  to 
arrest  the  judgment : 

ffM,  That  the  guardian  might  per- 
haps, on  the  certificate,  be  properly 
considered  as  the  pensioner,  in  her 
representative  capacity ;  but  that  this 
motion  must  be  determined  on  the 
language  of  the  indictment,  and  as  the 
indictment  alleged  that  the  minors 
were  the  pensioners,  and  did  not  al- 
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lege  a  withholding  of  the  pension  from 
them,  but  from  Y.,  it  did  not  state 
any  offence  against  the  Act,  and  the 
jadg^ent  must  be  arrested.  id. 

PILOT  RULES. 
See  CoLUsiON,  1,  6, 

PLEADING. 

1.  A  specificatiDn  of  objection  to  the 
discharge  of  a  bankrupt  stated  that, 
since  Qie  passage  of  the  Act»  the 
bankrupt  had  destroyed  books,  docu- 
ments, papers  and  wriUngs,  with  in- 
tent to  defraud  his  creditors.  Another 
stated  that  he  had  removed  or  caused 
to  be  removed,  books,  stationery  and 
papers  from  this  District,  with  intent 
to  defraud  his  creditors.  Another 
specification  was,  ihat  he,  or  some 
person  in  his  behalf,  had  procured  the 
assent  of  certain  creditors  to  his  dis- 
charge,  and  influenced  their  action, 
by  a  pecuniary  consideration. 

JBetd,  That  they  were  too  vague  to 
be  triable.    Freeman's  Case,  245 

2.  A  libel  against  a  tug,  for  sinking  a 
barge  by  towing  her  on  a  sunken  pier, 
charged  that  the  existence  of  the 
sunken  pier  was  known  to  the  tug 
and  that,  in  place  of  avoiding  it,  the 
tug  towed  the  barge  upon  it,  but  did 
not  aver  that  it  was  done  negligently, 
and  the  answer  averred  that  the  acci- 
dent was  not  the  result  of  any  negli- 
gence on  the  part  of  the  tug,  and  the 
case  was  tried  on  those  pleadings: 

Held,  That  the  libellant  might  amend 
the  libel,  by  averring  negligence,  and 
thus •  accepting  the  issue  tendered  by 
the  claimant,  and  the  issue  which  was 
in  fact  tried.     Tlie  Deer,  852 

8.  An  indictment  for  illegally  import- 
ing foreign  goods  is  insufficient  when 
it  does  not  show  the  facts  constitut- 
ing the  illegality  of  the  importation 
alleged,  or  slate  tne  particuar  illegality 
intended  to  be  proved.  The  U.  S.  v. 
Thomas,  870 

4.  If  an  indictment  set  out  the  offence 
with  greater  particularity  than  is  re- 
quired, the  proof  must  correspond  with 
the  averments,  and  nothing  descrip- 
tive of  the  offence  can  be  rejected  as 
surplusage.  Id. 


5.  Where,  in  accordance  with  the  prac- 
tice in  the  Eastern  District  of  rTew 
York  in  forfeiture  cases,  an  informa- 
tion had  been  filed  containing  nu- 
merous counts,  and  the  District  At- 
torney had  before  the  trial  filed  a 
specincation  of  the  counts  on  which 
he  intended  to  rely,  but  on  the  trial 
evidence  was  offered  which  it  was 
claimed  established  an  offence  not  em- 
braced in  the  specification : 

Held,  That  the  omission  to  include  it 
in  the  specification  was  fatal.  The  U.  S, 
v.  Forty-eight  Hundred  Oallans  of 
Spirits,  471 

See  Bankecptct,  6,  13. 
colusion,  8. 
Pension  Acts,  2. 
Sjcugqlino,  2. 


POSSESSION. 

1.  "Where  owners  of  a  British  vessel 
filed  a  libel,  to  recover  possession  of 
her,  against  the  master  who  claimed 
to  have  a  lien  upon  her,  under  the 
English  law,  and  to  hold  her  by 
reason  of  such  lien : 

Held,  That  the  fact  that  the  master 
claimed  a  lien  on  the  vessel,  under 
the  English  law,  furnished  no  ground 
for  his  refusal  to  deliver  the  vessel  to 
her  owners.     The  Brisk,  252 

2.  Two  parties,  J.  and  C,  were  inter- 
ested in  the  building  of  a  steam-tug, 
but  the  vessel  was  enrolled  in  the 
nam^  of  C.  alone,  and  was  run  for 
their  joint  benefit.  C.  died,  and  a 
suit  was  brought  by  J.,  against  the 
administratrix  of  C,  to  have  a  re- 
ceiver of  the  boat  appointed,  and  the 
boat  sold  and  the  accounts  adjusted. 
That  suit  was  settled  by  the  payment 
by  J.,  to  the  administratrix,  of  a  sum 
of  money,  on  the  receipt  of  which  she 
executea  to  J.  a  general  release  of  all 
claims  and  demands  which  C.  had 
against  J.  in  connection  with  the 
boat.  Afterwards,  the  administratrix 
brought  a  possessory  action  to  recover 
the  boat: 

Held,  That  the  burden  of  proof  was 
on  the  libellant,  to  show  that  she  did 
not  understand  the  transaction  in 
which  she  gave  the  general  release. 

That  the  libellant  had  failed  to  estab- 
lish that  fact,  and  was,  therefore,  not 
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entitled  to  the  possession  of  the  boat 
ThB  ZouU,  610. 

See  PRACTICE  (Admiralty),  6. 


PRACTICE, 

1.    ADimALTT. 

1.  A  libel  was  filed  against  the  steamer 
Bristol  to  recover  damsjE^es  for  a  col- 
lision between  her  and  the  bark 
George  S.  Brown.  The  owners  of 
the  Bristol  filed  a  cross-libel  against 
the  bark  to  recover  the  damages  sus- 
tained by  the  steamer,  and  moved, 

'  on  notice  to  the  proctors  for  the  libel- 
lant  ii^  the  suit  against  the  steamer, 
to  stay  proceedings  in  that  suit  until 
security  was  given  on  the  cross-libeL 
No  process  luid  been  issued  on  the 
cross-libel. 

Held,  That  the  Supreme  Court  did  not 
intend,  by  the  64th  Rule  in  Admiralty, 
to  give  this  Court  ]urisdiction  of  the 
second  libel  without  a  seizure  of  the 
bark  within  the  District 

That  the  object  of  the  64th  Rule  is  to 
compel  the  appearance  and  giving  of 
security  by  a  respondent  in  a  cross- 
libel  in  personam,  in  cases  where  it 
does  not  appear  proper  that  he  should 
be  relieved  from  givinor  such  security. 
The  Bristol  and  the  Oeo,  S,  Brown, 

^      57 

2.  Where  a  process  was  issued,  contain- 
ing a  clause  of  foreign  attachment, 
and  containing  on  its  face  a  notice  of 
what  the  process  demanded,  and  for 
what  cause,  and  of  the  time  and  place 
when  F.  <&  T.,  the  garnishees  must  ap- 
pear and  answer,  and  the  marshal 
made  this  return  on  the  process : 
"  Personally  served  on  F.  AT.:" 

Held,  That  service  of  the  process  on 
the  garnishees  was  service  of  the  notice 
required  to  be  served  on  them,  and 
was  a  sufficient  attachment  of  any 
credits  and  effects  of  the  respondent  in 
their  hands. 

That  the  marshal  should  have  re- 
ctum ed,  that  the  respondent  was  not 
found,  and  had  no  goods  and  chattels 
within  the  District,  and  that,  there- 
upon, his  credits  and  effects  had  been 
attached  in  the  hands  of  the  garnishees. 

That  the  return  could  be  amended  to 


conform  to  the  facts.      Cuehing   t. 
Laird,  70 

3.  The  propriety  of  the  action  of  a  Com- 
missioner, to  whom  it  has  been  referred 
to  ascertain  the  damages  in  a  collision 
case,  in  refusing  to  ulow  a  person  to 
be  sworn  to  contradict  evidence  previ- 
ously  given,  cannot  be  nuaed  by  an 
exception  to  the  report,  but  must  be 
raised  by  an  application  to  the  Court 
before  the  report  is  made.  The  E.  C 
SeranioH,  126 

ThelVanMit,  138 

4.  Where  exception  is  taken  to  the 
method  adopted  by  a  commissioner  in 
ascertainiog  the  oamages,  either  the 
report  or  the  exception  ^ould  show 
what  such  method  was,  or  the  excep- 
tion will  be  unavailing.     The  Tranmt, 

138 

5.  A  possessory  action  was  brought  by 
the  owners  of  a  vessel  against  the 
master,  and,  after  the  vessel  had  been 
seized  by  the  marshal,  under  the  pro- 
cess in  the  action,  the  owners,  through 
a  new  master  whom  they  bad  ap- 
pointed, chartered  the  vessel,  and  by 
consent  of  the  marshal,  but  without 
the  permission  of  the  Court,  began  to 
load  the  vessel  under  the  charter : 

Beld,  That  the  act  of  the  owners,  in 
interfering  as  they  had  done  with  the 
vessel,  while  in  the  custody  of  the  law, 
would  well  justify  the  Court  in  declin- 
ing to  exercise  jurisdiction  in  the  prem- 
ises, but  as  that  had  been  done  with 
the  consent  of  the  marshal,  and  the 
rights  of  the  defendant  could  be  other- 
wise protected,  the  Court  would  decree 
that  the  libellants  recover  possession 
of  the  vessel  without  costs,  on  their 
paying  into  Court  the  inward  frei^t 
collected  by  them,  less  the  usual  in- 
ward charges,  including  unloading 
and  crew's  wages,  as  security  for  the 
payment  of  any  sum  found  due  to  the 
master,  in  an  action  to  be  brought  by 
him  within  twenty  days,  if  he  was  so 
advised.     TheBrtsk,  262 

6.  After  such  decree  was  entered,  the 
respondent  gave  notice  of  appeal,  but 
took  no  steps  to  perfect  his  appeal  for 
several  days,  and  the  owners  applied 
to  the  Court  for  leave  to  bond  the 
vessel: 

Held,  That  the  Court  would  not  nant 
leave  to  bond  the  vessel,  but  would  di- 
rect that  the  decree  be  executed,  unless 
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the  respoDdeot  perfected  bis  appeal, 
and  procured  the  cause  to  be  transmit- 
ted to  the  Appellate  Court  within  two 
days.  id. 

7.  A  quantity  of  cotton  was  shipped  on 
board  the  steamship  Idaho,  bound  for 
Liyerpool,  by  M.,  who  received  a  bill 
of  lading  therefor,  in  the  ordinary  form, 
dated  May  4th,  1869.  On  the  same 
day  an  action  of  replevin  was  com- 
menced by  P.,  against  the  master  of 
the  steamship,  to  recover  the  cotton  as 
his  property.  In  that  action,  the  cot- 
ton was  seized  by  the  sheriff,  and  was 
by  him  nominally  delivered  to  P.,  the 
plaintiff,  but  was  not  taken  from  the 
steamship,  and,  by  agreement  between 
P.  and  the  owners  of  the  steamship,  it 
was  carried  forward  to  Liverpool,  and 
there  delivered  to  the  agent  of  P.,  who 
had  agreed  to  indemnify  the  steamship 
against  any  liability  by  reason  of  such 
carriage  and  delivery  to  him.  M. 
having  assigned  his  bill  of  lading  to 
H.  A  Co.,  a  libel  was  filed  on  the 
9th  of  June,  1869,  by  them,  against 
the  steamship,  to  recover  the  value  of 
the  cotton  not  delivered  according  to 
the  bill  of  lading.  On  the  1 9th  of  June 
an  action  was  commenced  in  the  Court 
of  Exchequer,  in  Liverpool,  by  F.,  the 
agent  of  H.  A  Co.,  against  the  owners 
of  the  steamship,  to  recover  damages 
for  the  non-delivery  of  the  cotton  under 
the  bill  of  lading.  After  the  filing  of 
the  libe),  H.  <fe  Co.  were  made  parties 
defendants  in  the  replevin  suit  on  their 
own  application.  The  answer  of  the 
claimants,  to  the  libel,  set  up  the  title 
of  P.  to  the  cotton  as  a  defence  against 
the  claim  of  H.  <&  Co. 

In  this  position  of  affairs  P.  applied 
to  the  District  Court,  on  petition,  pray- 
ing to  be  admitted  to  defend  in  this  ac- 
tion, and  that  the  libellants  be  required 
to  litigate  with  him  their  title  to  the  cot- 
ton, or,  if  they  would  not  stipulate  to 
do  so,  that  their  further  proceedings  in 
the  suit,  in  the  English  Exchequer,  be 
enjoined.  The  owners  of  the  steam- 
ship also  applied  for  a  stay  of  proceed- 
ings in  this  cause,  unless  the  libellants 
should  elect  to  stay  proceedings  in  the 
two  other  actions,  and  to  proceed 
herein. 

Held,  That  the  interest  of  P.  in  this 
suit  arose  solely  from  his  having  agreed 
to  indemnify  the  claimants  ai^ainst  the 
result  of  the  litigation ;  and  that  that 


circumstance  was  not  sufficient  to  give 
him  the  right  to  intervene  in  the  ac- 
tion. 

That  his  application  for  a  stay  of 
proceedings  in  this  action  must  be  re- 
jected for  the  reason  that  he  was  not 
a  party  to  the  suit,  and  did  not  pretend 
that  there  was  any  collusive  use  by  the 
parties  of  the  process  of  the  Court  to 
deprive  him  of  any  substantial  right. 

That  it  is  competent  for  a  Court  of 
Admiralty  to  stay  proceedings,  in  any 
case  before  it,  to  prevent  injustice:  that 
no  reason  was  apparent  why  the  trou- 
ble and  expense  of  the  three  litigations, 
each  involving  the  title  to  the  same 
property,  should  be  cast  upon  the 
owners  of  the  ship ;  and  that,  on  the 
application  of  the  claimants,  proceed- 
ings in  the  cause  should,  therefore,  be 
stayed,  unless  the  libellants  should  elect 
to  stay  proceedings  in  the  other  cases. 
The  Idaho,  272 

8.  A  libel  of  information  was  filed  against 
goods,  to  forfeit  them  for  alleged  vio- 
lation of  the  revenue  laws,  and  process 
was  issued  to  the  marshal,  command- 
ing him  to  attach  the  property  and  de- 
tam  it  in  his  custody.  The  marshal 
returned,  that  he  had  been  unable  to 
attach  the  property  and  to  detain  it  in 
his  custody,  and  an  alias  monition  was 
issued  to  him.  On  the  record  in  the 
cause,  and  an  affidavit  showing  that 
the  goods  had  been,  previous  to  the  fil- 
ing of  the  libel,  seized  by  the  collector 
of  the  port  of  New  York,  and  remained 
in  his  custody,  and  that  a  certificate  to 
that  effect  had  been  issued  to  the  mar- 
shal, an  application  was  made,  on  be- 
half of  the  United  States,  for  an  order 
that  the  alias  monition  be  modified,  so 
as  to  conform  to  the  provisions  of  the 
8 1st  section  of  the  Act  of  July  18th, 
1866,  (14  U.  S.  Slat,  at  Large,  186) : 

Held,  That  the  provisions  of  the  4th 
section  of  the  Act  of  May  8th,  1792, 
(1  U.  S.  Stat,  at  Large,  277),  requiring 
the  marshal  to  take  custody  of  all  goods 
seized  by  any  officer  of  the  revenue, 
were  abrogated  by  the  81st  section  of 
the  Act  of  July  18th,  1866,  (14  Id., 
186). 

I1iat  the  9th  Admiralty  Rule  of  the 
Supreme  Court,  in  view  of  the  provi- 
sion of  the  Act  of  1866,  was  not  ap- 
plicable to  the  case,  it  being  a  case,  m 
the  language  of  that  Rule,  "  otherwise 
provided  for  by  statute.** 
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That  the  alias  monition  would,  there- 
fore, be  modified,  so  that  it  shoald 
command  the  marshal  to  attach  the 
property  by  leaving  with  the  collector, 
or  other  person  having  the  property 
in  custody,  a  copy  of  the  monition  and 
a  notice. requiring  such  collector  or 
other  person  to  detain  such  property 
in  custody  until  the  further  order  of 
the  Court  respecting  it.  The  U,  8.  v. 
One  Caw  of  Silk,  626 

See  AiTACHmNT. 
Jurisdiction,  1,  2. 
Marbhai.. 
Master,  4. 
Sxambn's  Wages. 

'2.   bankruptcy. 

1.  A  proof  of  debt  founded  on  a  prom- 
issory note,  is  defective  if  it  does 
not  set  forth  the  consideration  of  the 
note,  and  whether  any  payments  have 
been  made  on  it     Lodei't  Com,     125 

2.  The  register^  to  whom  a  proceeding 
in  banla*uptcy  has  been  referred,  is 
not  bound  to  file  a  deposition   for 

Eroof  of  debt,  taken  and  certified  to 
efore  another  register,  which  does 
not  appear  to  him  to  be  in  conformity 
with  law ;  but,  if  an  issue  of  law  or 
fact  arises  thereupon,  he  should  ad- 
journ it  into  Court,  under  §  4  of  the 
Bankruptcy  Act  id 


8.  The  property  of  a  bankrupt  levied 
upon  under  an  execution  was,  under 
an  order  of  the  bankruptcy  Court, 
delivered  to  the  assignee,  and  sold 
bv  him,  subject  to  the  determination 
of  the  Court  as  to  the  validity  of  the 
lien  claimed  by  the  creditor.  The 
assignee  filed  a  petition  praying  that 
such  lien  might  be  declared  void. 
The  creditor's  answer  prayed  that  it 
might  be  adjudged  valid,  and  that 
the  assignee  might  be  directed  to 
satisfy  the  execution  out  of  the  pro- 
ceeds of  the  property  held  by  him. 
On  an  objection  taken  by  the  creditor, 
at  the  hearing : 

Ifeld,  That,  as  the  matter  was 
brought  up  by  petition,  instead  of  by 
bill  in  eouity,  it  was  irregular. 

That  Doth  petition  and  answer 
must  fall,  and  the  proceeding  be  dis- 
missed, without  costs,  with  leave  to 
the  creditor  to  file  a  bill  in  equity,  or 
bring  a  suit  at  law,  as  he  might  be 


advised,  within  thirty  days.    BaUot/s 
Case,  .  135 

4.  A  claim  by  peUtioning  creditors  in 
involuntary  bankruptcy,  for  counsel 
fees  incurred  by  them,  in  the  proceed- 
ings before  adjudication,  cannot  be 
entertained  by  the  Register  in  the 
first  instance,  out  must  be  presented 
to  the  Court,  on  petition.  DibbMn 
Cote,  137 

5.  On  March  26th,  1870,  an  order  was 
made  requiring  creditors  to  show 
cause  on  April  21st,  why  a  discharge 
should  not  oe  granted  to  a  bankrupt 
On  April  7th,  the  Register  granted 
an  order  for  the  examination  of  the 
bankrupt  The  application  for  the 
order  was  not  in  writing  nor  under 
oath,  nor  was  any  cause  for  issuing 
the  order  stated,  except  that  the 
applicants  were  creditors.  The  bank- 
rupt appeared  under  the  order  and 
objected  that  the  application  was  in- 
sufiicient,  and  that  the  time  to  ex- 
amine him  had  expired : 

JJdd^  That  the  time  to  examine 
the  bankrupt  did  not  expire  with  the 
making  of  the  application  for  his  dis- 
charge; that  the  granting  of  the 
order  by  the  Register  was  a  matter 
of  discretion;  and  that  nothing  ap- 
peared to  show  that  his  discretion 
was  improperly  exercised,  Solii 
Case,  148 

6.  An  order  to  show  cause  why  a  dis- 
charge should  not  be  granted  to  a 
bankrupt  may  be  made  after  the  ex- 
piration of  sixty  days,  and  within 
one  year,  from  the  adjudication  of 
bankruptcy,  on  a  petition  stating  that 
no  assets  have  come  to  the  hands  of 
the  assignee;  and  such  order  will  not 
be  set  aside  merely  on  proof  that  a 
small  sum  of  money  has  been  offered 
to  the  assignee  for  some  of  the  assets, 
there  being  strong  evidence  that  they 
are  absolutely  worthless.  to. 

7.  Creditors  of  a  bankrupt,  against 
whose  claim  a  protest  baa  been  filed 
by  the  bankrupt,  applied  to  the  reg- 
ister, on  a  petition  making  allega- 
tions of  fraud  in  the  bankrupts  pro- 
ceedings, for  an  order  directing  the 
examination  of  the  bankrupt,  and  of 
witnesses,  and  extending  the  time  to 
show  cause  against  the  dischai^  till 
after  such  examination.    The  register 
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declined  to  grant  the  order,  because 
the  creditors  had  no  standing  in 
Court: 

Held,  That  the  register,  under  §  26, 
should  have  made  the  order  prayed 
for,  and  that  the  time  to  show  cause 
against  the  discharge  ought  to  be 
extended  till  the  examination  was 
concluded.    Belden  and  Hooker's  Case, 

226 

8.  Where  one  member  of  a  firm  of  invol- 
untary bankrupts,  having  applied  for 
a  discharge,  petitioned  for  the  pay- 
ment by  the  assignee  of  disbursements 
made  by  him  in  the  proceedings  to 
obtain  such  discharge,  under  the  47th 
section  of  the  Bankruptcy  Act: 

Hdd,  That  the  Act  makes  no  dis- 
tinction between  a  voluntary  and  an 
involuntary  bankrupt,  as  to  the  right 
to  be  discharged,  and  that  the  claim 
should  be  pai£  JHbblee,  Kraius  and 
BingUifi  Case,  304 

9.  In  a  proceeding  in  involuntary  bank- 
ruptcy, a  warrant  was  issued,  com- 
manding the  marshal  to  take  posses- 
sion provisionally  of  all  the  property 
and  effects  of  the  bankrupt,  and  "  of 
all  the  goods,  assets  and  property 
lately  conveyed,  whether  by  bUl  of 
sale  or  otherwise,  by  the  said  Alex- 
ander Harthill  to  Jodeph  Henry." 
Under  this  warrant,  the  marshal  took 
possession  of  certain  property  con- 
veyed by  the  bankrupt  to  said  Henry 
before  the  filing  of  the  petition.  Henry 
applied  by  petition  to  the  Court,  for  an 
order  that  the  property  be  restored  to 
him,  alleging  that  the  transfer  to  him 
w^  a  bona  fide  purchase,.and  obtained 
an  order  restraining  the  marshal  from 
any  removal  of  the  said  property.  A 
reference  was  ordered  to  take  proof  as 
to  the  validity  and  bona  fides  of  the 
purchase  made  by  Henry  from  the 
Dankrupt,  pending  which  the  property 
which  had  been  taken  by  the  marshal 
was  sold  as  perishable.  On  the  evi- 
dence as  reported,  Henry  moved  for 
an  order  directing  the  delivery  to  him 
of  the  proceeds  in  the  hands  of  the 
marshal. 

Held,  That  the  warrant,  in  so  far  as 
it  commanded  the  marshal  to  take 
possession  of  the  property  which  had 
Deen  conveyed  by  the  bankrupt  to 
Henry,  transcended  the  power  con- 
ferred on  the  Court  by  the  40th  sec- 


tion of  the  bankruptcy  Act.  It  should 
have  stopped  with  commanding  the 
marshal  to  take  possession  of  the 
property  of  the  debtor. 

That,  as  Henry  had  only  appeared 
in  the  matter  for  the  purpose  of  ob- 
taining relief  against  such  warrant,  he 
was  not  a  party  to  the  bankruptcy 
proceedings;  that  the  title  of  Henry 
to  the  property  conveyed  to  him  could 
only  be  tested  in  affirmative  proceed- 
ings, instituted  by  the  assignee  in 
bankruptcy ;  and  that  Henry  was  en- 
titled to  the  proceeds  of  the  property. 
HarthUTs  Case,  448 

10.  If  a  bankrupt  files  two  petitions,  set- 
ting forth  the  same  debts,  and  the  first 
one  is  still  pending,  proceedings  under 
the  second  one  wfll  oe  stayed.  Wiel* 
arskCs  Case,  468 

11.  Where,  in  a  bankruptcy  proceeding, 
an  injunction  was  issued  staying  the 
proceedings  in  a  foreclosure  suit 
Drought  to  foreclose  a  mortgage  given 
by  the  bankrupt  on  certain  real  estate, 
and  the  mortgagees  applied  to  the 
Court,  on  petition,  to  set  aside  the 
stay,  in  order  that  the  property  might 
be  sold  under  the  decree  in  the  fore- 

,  closure  suit : 

Held,  That  the  Register  in  charge 
would  be  appointed  special  custodian 
of  the  property,  to  sell  the  same,  and 
receive  the  proceeds '  subject  to  the 
order  of  the  Court,  the  deed  to  be 
given  by  the  Register  to  convey  the 
title  free  from  the  lien  of  the  mortgage. 
Hannahs  Case,  469 

12.  The  mere  fact  of  relationship  on  the 
part  of  a  proposed  trustee,  under  the 
43d  section  of  the  bankruptcy  Act,  to 
the  bankrupt  or  to  a  creditor,  or  to  a 
proposed  member  of  the  committee  of 
creditors,  or  on  the  part  of  a  proposed 
member  of  such  committee  to  a  cred- 
itor or  to  the  bankrupt,  cannot  be  re- 
garded as  a  disqualification.  ZinrCs 
Case,  600 

18.  The  power  of  a  Register  to  postpone 
the  proof  of  a  debt  until  an  assignee 
has  oeen  chosen,  includes  the  case 
where  a  doubt  arises  as  to  the  validity 
of  a  claim  by  reason  of  the  receipt  of 
a  preference  by  the  creditor,  contrary 
to  the  provisions  of  the  bankruptcy 
Act    Stevent^  Case,  618 
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14.  It  is  not  necessary  for  creditors,  who 
have  recovered  jndgment  against  a 
bankrupt  after  the  adjudication,  to 
vacate  their  judgments,  in  order  to 
prove  the  claims  on  which  the  judg- 
ments were  recovered.  id. 

See  Bankruptcy,  2,  6,  8,  9,  12. 


3.  EQUITT. 

In  a  suit  in  equity  under  the  jurisdiction 
created  by  the  bankruptcy  Act,  a  de- 
cree was  entered  for  the  plaintiff. 
W  ithin  ten  days  thereafter  the  defend- 
ant gave  notice  of  an  appeal  to  the 
Circuit  Court,  as  required  ty  the  8th 
section  of  the  Act,  to  the  clerk  of  the 
Court  and  to  the  plaintiff,  but  gave  no 
bond  as  that  section  requires.  After 
the  ten  days  had  expired,  he  presented 
to  the  District  Court  a  bond  for  ap- 
proval, as  a  bond  on  the  appeal.  The 
bond  was  entitled  in  th^  Circuit  Court, 
with  the  title  of  the  calise,  was  in  the 
proper  amount,  and  referred  to  an  ap- 
peal "to  reverse  the  final  decree 
rendered  in  the  above  entitled  suit 
by  the  Judge  of  the  District  Court," 
but  did  not  in  any  other  way  state 
the  decree  appealed  from. 

JJeld,  That  the  right  of  appeal  given 
by  the  8th  section  cannot  be  enlarged 
by  tlie  Court. 

That,  as  no  bond  was  given  within 
the  ten  days,  no  appeal  could  now  be 
allowed. 

That,  if  the  bond  was  correct,  there 
was  no  reason  why  it  should  not  be 
approved. 

That,  as  there  was  in  the  bond  no 
statement  of  the  Court  which  rendered 
the  decree,  except  by  a  reference  to 
the  title  of  the  cause,  and  as  the  cause 
was  entitled  in  the  Circuit  Court,  the 
bond  was  not  a  sufficient  bond  and 
could  not  be  approved. 

That,  as  no  bond  was  given  within 
the  ten  days,  the  issuing  of  execution 
on  the  decree  could  not  be  stayed. 
Benjamin  v.  Harif  464 


PRESUMPTION. 

See  CoLusioN,  18,  22. 
Evidence,  1. 


R 

RECEIVER. 
See  Bankeuptct,  7,  8,  15. 

RELEASE. 
See  Possession,  2. 


S 

SALVAGE. 

Fourteen  men,  the  crew  of  a  pilot  boat, 
having  heard  that  a  schooner  had 
been  injured  in  a  collision  at  sea,  set 
out  in  search  of  her,  and  after  croising 
some  days  found  her  derelict,  and  suc- 
ceeded after  three  days  in  towing  her 
into  New  York,  expending  about  $160 
in  the  service.  The  schooner  and  her 
cargo  were  worth  $4,000. 

The  Court  awarded  one-half  aa  salv- 
age, and  added  t^)  it  1 100  and  costs,, 
on  account  of  the  libellants  having' set 
out  to  search  for  and  find  the  wreck. 
The  Saxon,  IS 

SEAMEN'S  WAGES. 

A  Prussian  bark,  with  a  crew  whose 
term  of  service  had  not  expired,  was 
laid  up  at  Staten  Island,  on  account 
of  the  war  between  Prussia  and 
France.  A  difficulty  arose  between 
the  captain  and  the  crew,  and  the  men 
demanded  leave  to  go  and  see  the 
consul.  This  the  captain  refused  to 
allow,  but  agreed  that  one  of  them, 
named  L.,  might  so.  They  insisted 
that  they  would  all  go,  and  the  cap- 
tain went  ashore  to  get  the  aid  of  the 
police.  After  he  had  gone,  the  crew 
informed  the  mate  that  they  were 
going  to  see  the  consul,  and  went 
ashore,  without  serious  objection  from 
the  mate.  The  captain,  returning, 
was  told  by  the  mate  that  the  men 
had  ffone  ashore,  and  high  words 
passed  between  them,  which  resulted 
in  the  mate's  saying  that  he  would  »> 
too,  and  he  went  ashore,  without  ob- 
jection ft*om  the  captain.  The  cap- 
tain, with  a  police  officer,  overtook 
the  crew,  and  all  hands  went  before  a 
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police  justice,  where  the  captidn  made 
*  compUint  against  the  mate  and  the 
crew  tor  matiny  and  desertion.    The 

C'ice  informed  Uie  captain  that  he 
no  jurisdiction,  but  ne  directed  a 
policeman  to  take  the  men  into  cos- 
tody,  and  tiiey  were  locked  up.  The 
captain  then  went  before  the  Pms- 
sian  consul,  and  made  complaint,  re- 
questin^f  that  the  crew  be  punished, 
and  that  they  be  kept  in  custody  pre- 
liminarily, and  stating  that  he  could 
not  receiye  the  mate  on  board  Agf  ii^> 
The  consul  then  issued  a  requisition, 
to  a  commissioner  of  the  Circuit  Court 
of  the  United  States,  stating  that  the 
men  had  deserted,  and  asUng  for  a 
warrant  to  arrest  the  men,  and  "if 
Bald  charge  be  true,^  that  they  be  de- 
tained until  there  should  be  an  oppor- 
tunity to  send  them  back.  This 
requisition  the  captain  took  to  the 
police  justice,  who  thereupon,  without 
examination,  committed  all  the  men 
to  the  county  jail,  where  they  la^  for 
ten  days.  On  the  direction  of  the 
consul,  they  were  then  released,  and 
eame  to  the  consurs  office,  where  they 
were  advised  to  go  to  the  ship,  and 
ask  the  captain  for  their  wages.  Some 
of  them  went,  and  the  captain  agreed 
to  meet  the  crew  at  the  con8ul*s  office 
next  day.  He  came  there,  but  the 
parties  failed  to  meet  each  other,  and 
thereafter  the  seamen  executed  assign- 
ments of  their  wages  to  the  mate,  but 
without  consideration,  and  he  filed 
this  Hbel  against  the  yessel,  to  recover 
the  wages  of  all  The  captain  was 
part  owner  of  the  ship.  He  defended 
the  suit,  and  claimed  that  the  men 
had  forfeited  their  wages  by  deser- 
tion; that  they  had  agreed  in  the 
articles  not  to  bring  the  suit;  and 
that  the  Court,  under  the  treaty  be- 
tween the  United  States  and  Prussia, 
bad  no  jurisdiction. 

Held,  That,  as  to  the  mate  and  L., 
there  could  be  no  pretense  of  deser- 
tion, for  they  lef^  the  vessel  with  the 
captain's  consent; 

That,  as  the  other  seamen  only  left 
the  ship,  without  taking  their  clothes, 
to  eo  and  see  the  consul,  the  charge 
of  dedertion  was  not  made  out  against 
them; 

That  the  conduct  of  the  captain,  in 
imprisoning  the  men,  was  unlawful, 
and  sufficient  to  dissolve  the  contract 
of  the  mariners ; 

BT.  VOL.  rv. — 89 


That  no  law  permits  the  imprison- 
ment of  deserters  in  our  jails,  except 
on  proof  of  the  fiicts  before  a  compe- 
tent tribunal ; 

That  the  men  were  not  prevented 
from  bringipg  this  suit  by  tiie  dause 
in  the  articles  referring  tothatpro- 
Yision  of  the  German  mercantile  utw, 
that  "the  seaman  is  not  allowed  to 
sue  the  master  in  a  foreign  port^"  be- 
cause this  is  not  a  suit  against  the 
master,  and  the  master  having,  by  his 
unlawAil  conduct,  absdived  the  men 
from  their  afi^reement^  had  absolved 
them  from  this  portion  of  it  with  the 
rest; 

That  the  clause  in  the  treaty  be- 
tween the  United  States  and  Prussia, 
that  "  the  consuls,  vice  consuls,  and 
commercial  agents  shall  have  the 
ri^ht,  as  such,  to  act  as  judges  and 
arbitrators,  in  such  differences  as  may 
arise  between  the  captains  and  crews 
of  the  vessels  belonging  to  the  nation 
whose  interests  are  committed  to 
their  charge,  without  the  interference 
of  the  local  authorities,  unless,  Ac., 
4&C.,"  was  not  sufficient  to  oust  this 
Court  of  its  jurisdiction  over  this  con- 
troversy. 

Whether  this  clause  has  any  appli- 
cation to  suits  in  rem — quare. 

That  the  Prussian  consul  had  not 
acted  in  this  matter  as  judge  or  arbi- 
trator, which  words  must  be  taken  in 
their  ordinary  sense,  implying  inves- 
tigation of  mcts  upon  evidence,  the 
exercise  of  judgment  as  to  their  effect, 
and  a  determination  thereon ; 

That  the  consul  is  not  a  Court,  and 
neither  his  record  nor  his  testimony 
is  conclusive  on  this  Court ; 

That,  as  the  consid,  though  really 
appointed  as  consul  of  the  North 
German  Union,  was  recognized  by  the 
Executive  Department  as  consul  of 
Prussia  by  virtue  of  such  appoint- 
ment, the  action  of  the  Executive 
was  binding  on  the  Courts  and  he 
must  be  held  to  be  the  Prussian  con- 
sul; 

That  the  seamen  might  file  a  peti- 
tion to  be  now  made  co-libellants,  and 
on  such  petition  being  filed,  and  the 
cancellation  of  their  assignments  to 
the  mate,  they  would  be  entitied  to 
decrees  for  their  wages. 

In  admiralty,  minors  are  allowed 
to  sue  for  wa^es  in  their  own  names. 
The  Mwin  jS-eplin,  418 
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SMUGGLING. 

l.^The  bark  John  Griffin  was  libelled 
A8  forfeited  for  a  violation  of  the  50th 
section  of  the  Act  of  March  2d,  1799, 
for  Bmogglinf  cifara..   One  Albren, 
vho  owned  the  dgara,  testified  that 
the  captain  of  the  bark,  in  Havana, 
had  made  an  ac^reement  to  smuggle 
the  cigars  for  him  ;  that  he  sent  the 
cigars    from    Havana    to    Matanzas, 
where  the  bark  was  lying,  and  re- 
ceived a  litter  from  the  captain  say- 
ing they  were  shipped ;  that  he  then 
came  to   New  York,  and  after  the 
arrival  of  the  bark  in  New  York,  re- 
ceived his  cigars,  which  were  bronght 
him  by  a  carman,  and  paid  the  cap- 
tain the  agreed  freight.     It  also  ap- 
peared in  evidence  that  on  the  seizure 
of  the  cigars  Albreu's  papers  were 
also    seized,  among  which  were  the 
invoices  of  the  cigars  from  Havana  to 
Matanzas,  and    the    letter   from  the 
captain.    The  captain  denied  that  the 
cigairs  ever  were  on  board  the  vessel, 
and  otherwise  contradicted  Albreu, 
but  gave  no  satisfactory  explanation 
of  the  letter.    Some  other  testimony 
was  g^ven  confirming  some  parts  of 
Albreu's    story.     His    character    for 
truth  was  seriously  impeached. 

Held^  that  the  evidence  sufficiently 
sustained  the  charge  aeainst  the  ves- 
sel, and  that  she  must  be  forfeited. 

The  Government  assumes  no  obli- 
gations towards  ship  owners  to  pre- 
vent fraudulent  discharges  of  carffo, 
and  the  liability  of  the  vessel  is  Uie 
same  whether  tne  officers  of  the  cus- 
toms do  or  do  not  prevent  such  dis- 
charges.    The  John  Griffin,  19 

2.  An  information  was  filed  against  the 
steamship  Queen  and  her  master,  al- 
leging that  the  vessel  belonged,  in 
whole  or  in  part,  to  a  citizen  or  citi- 
zens of  the  United  States,  and  charg- 
ing that  certain  merchandise,  not  in- 
cluded in  the  manifest  on  board,  had 
been  imported  by  her  into  the  United 
States,  contrary  to  section  24  of  the 
Act  of  March  2,  1799,  which,  for  such 
offence,  imposes  upon  the  master  a 
forfeiture  equal  to  the  value  of  the 
goods  not  included  in  the  manifest, 
and  that,  by  section  8  of  the  Act  of 
July  18,  1866,  the  vessel  is  holden  for 
the  payment  of  the  penalty  against 
the  master,  and  becomes  liable  to  be 


seized    and   proceeded   against^   by 
libel,   to    rec6vtr   the    same.      The 
answer  of  the  owners  of  the  yessel 
denied  the  allegations  of  the  infor- 
mation, and  especially  that  they  were 
citizens  of  or  residents  in  the  United 
States,  and  excepted  to  the  informa- 
tion as  alleging  no  cause  of  action 
against  the  vessel,  inasmuch  as  it  did 
not  show  that^  the  master  or  owners 
of  the  vessel  had  been  convicted  of 
the  acts  complained  of.    The  answer 
of  the  master  also  denied  the  state-  • 
ments  of  the  information  and  excepted 
to  it^  in  that  it  did  not  set  forth  a  joint 
cause  of  action  against  the  vessel  and 
the  master,  and  m  that  parties  were 
improperly  joined,  and  in  that  Hie 
parties  joined  were  entitled  to  differ- 
ent modes  of  trial,  and  in  that  this 
action  could  not  be  sustained  against 
the    vessel    and  the  master  jointly. 
The  suit,  as  to  both  vessel  and  mas- 
ter, was  tried  before  the  Court  with- 
out a  jury,  as  a  civil  cause  of  Admi- 
ralty and  maritime  jurisdiction : 

Held,  That  it  was  clearly  proved 
that  the  violation  of  the  law  set  forth 
in  the  information  was  committed. 

That  the  vessel  was  a  British  ve»> 
sel,  and  that,  as,  under  the  law,  ft  ii 
immaterial  whether  the  offending 
vessel  is  a  vessel  of  the  United  States 
or  a  foreign  vessel,  the  information 
might  be  amended  without  terms,  in 
respect  to  the  ownership  of  the  vessel, 
and  by  averring  a  violation  of  sec- 
tion 25  of  the  act  of  1866,  which  ex- 
tends the  provision  of  the  Act  of  1799 
to  vessels  owned,  in  whole  or  in  part^ 
by  foreigners. 

That  uie  Court  had  jurisdiction  to 
enforce  the  penalty  against  the  vessel, 
in  such  a  proceeding  as  this,  without  - 
a  trial  by  jury. 

That  the  vessel  mi^ht  be  proceeded 
against  for  the  penalty,  irrespective 
of  any  proceeding  against  the  master. 

That  the  suit  to  recover  the  penalty 
against  the  master  was  a  suit  at  com- 
mon law,  and  he  was  entitled  to  a  trial 
by  jury,  under  the  seventh  Amend- 
ment of  the  Constitution  of  the  United 
Sutes. 

That  the  right  to  recover  against 
the  vessel  in  the  present  form  of  pro- 
ceeding was  clear,  and,  as  the  answer 
of  the  mastor  excepted  to  the  informa- 
tion on  the  ground  that  the  snit  conM 
not  be  maintained  against  the  vessel 
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and  master  jointly »  an(|  because  thej 
were  entitled  to  different  modes  of 
trial,  and  the  answer  of  the  vessel  did 
not  except  to  such  joinder,  the  in- 
formation wonld  be  dismissed  as  to 
the  master,  and  a  degree  entered 
against  the  yesse).     Tike  Queen,     237 

3.  As  a  general  rule  it  is  not  contrary  to 
law,  to  import  or  bring  into  the 
United  States  goods  subject  to  duty 
without  having  paid  or  accounted  for 
such  duties. 

Goods  are  brought  into  the  United 
States  as  soon  as  they  are  brought 
into  its  territory,  and  the  act  of  their 
importation  is  complete  when  they 
are  voluntarily  brought  into  a  port  of 
delivery,  with  intent  to  unlade  them 
there. 

There  is  no  case,  in  which  a  penalty 
or  forfeiture  is  incurred,  or  any  crime 
or  offence  committed,  simply  because 
the  duties  on  imported  goods  are  not 
paid,  or  accounted  for  before  the  im- 
portation is  complete.  It  is  by  acts 
or  omissions  subsequent  to  the  im- 
portation, that  forfeitures  or  penalties 
are  incurred  or  crimes  or  offences 
committed,  unless  there  is  some  law 
expressly  declaring  the  importation 
itself,or  the  manner  of  making  it,  un- 
lawful 

The  secret  and  clandestine  manner 
of  the  importation  with  the  intent  to 
defraud  the  revenue,  and  not  the  non- 
payment of  or  not  accounting  for  the 
duties  prior  to  the  importation,  con- 
atitutes  the  gist  of  'the  offence  of 
smuggling  under  the  19Ui  section  of 
the  Act  of  August  SO,  1842.  The  U. 
8,  V.  Tkomca,  370 

4.  On  the  arrival  of  a  steamer  from  Hav- 
ana at  the  port  of  New  York,  several 
lots  of  cigars,  no  one  of  which  lots 
consisted  of  as  many  as  three  thou- 
sand, or  had  any  shipping  marks  on 
them,  were  found  in  different  parts  of 
the  vesseL  No  permits  were  obtained 
by  any  one  for  the  landing  of  any  of 
these  lots,  and  they  were  not  on  the 
manifest,  and  were  not  returned  by 
the  officers  as  landed  with  the  cargo : 
HMt  That,  as  no  entry  of  cigars  oi* 
leas  than  three  thousand  in  a  single 
package  can  be  made,  (14  StaU.  at 
Large,  828),  and  as  all  goods  on  the 
manifest  must  be  designated  by  a 
shipping  mark,  (1  Statt,  at   Lage, 


644),  none  of  these  goods  could  have 
been  intended  to  be  on  the  manifest, 
and  all  must  have  been  intended  to 
be  landed,  and  the  steamer  was,  there- 
fore) liable  for  the  penalty  of  the 
value  of  the  goods,  under  the  8th  sec- 
tion of  the  Act  of  July  18,  1866  (14 
Stau,  at  Largty  180).     TJie  Missouri, 

410 


STATUTES  CITED. 
UxiTED  States. 

1789,  March  2,  Imports,  375 
July  31,  Seizures,  630 
Sept.   24,  Judiciary,   76,  77,   79. 

242,  248,  630,  539 

1790,  August  4,  Seizures,   530,  631,  536 

1792,  May  8,  Process,  81,  630,  631,  632, 

636, 536,  537,  638,  641,  642,  543, 

646 

1793,  March  2,  Practice,  539 
1797,  March  8,  Forfeiture,  644 
1799,  March   2,   Imports,  20,  239,  240, 

411,  461,  462,463,464,466,626, 
631,  632,  633,  636,  636,  537,  541, 

642,  648,  646 
1804,  March  26,  Limitotion,   461,   462, 

463,  464 
1829,  March  2,  Treaty  with  Prussia,  422 
1839,  February  28,  Judiciary,  461,  462, 

463,  464 

1842,  August  23,  Judiciary,         80,  640 

August  30,  Smuggling,  373 

1846,  August  8,  Treaty  with   Prussia, 

425 

1853,  February  26,  Costs,  101 

July  26,  Costo,  358 

1861,  March  2,  Tariff,  551,  556,  656,  657 

658 
July  10,  Non-intercourse,  3t3,  374 

1862,  July  14,  Pensions,  331,  335 
July  14,  Tariff,  665 

1863,  March  3,  Limitations,  461 

1864,  April  29,  Collisions,  30,  114,  156, 

160.216,217,  220,812,813 

1864,  June  80,  Banking,  381 
July  4,  Pensions,      885,  836,  837 

1865,  March  8,  Pensions,  835,  836 
March  8,  Bonds,        879,  880,  882 

1866,  April  12,  Redemption,  379 
July,  Navigation,  30 
July  18,  Imports,  289,  240,  871, 

872,  878,  874,  410,  628,  629,  535 

640,  644 
July  28,  Imports,  411 

1867,  February  18,  Imports,  240 
March  2,  See  Bankauftct  Act. 
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1867,  Joly  27,  Buikniptcy.  S29 

1868,  July  20,  Interaal  Rereniie,  862, 

478,  476,  479. 

1869,  Febraary  24,  Copper,  648,  661, 

666 

Gbbat  Bbitaih. 
Merchant  Shipping  Act,       82,  86 


SUPPLIES. 

Where  the  owners  of  a  reesel  Dermitted 
one  K.  to  act  aa  maater  of  tne  yeesel 
while  Bhe  was  pretting  ready  for  sea, 
the  understanding  being  that  he 
should  command  her  as  master  if  he 
should  purchase  an  interest  in  her, 
and  one  of  the  owners  made  oath  at 
the  custom  hoose  that  K.  was  the 
owner,  and  K.  cleared  her  at  the 
custom  house  as  roaster,  but,  fail- 
ing to  purchase  an  interest^  was  dis- 
placed as  master : 

Held,  That  the  owners  oould  not 
now  be  permitted  to  say  that  E.  had 
not  the  ordinary  power  of  a  master  to 
order  stores  for  the  voyage. 

That  they  were  liable  for  stores, 
ordered  by  him,  which  were  proper 
for  the  Toyage  and  were  used  on  the 
vessel.     Siringham  v.  Sckloener,       16 


TOWBOAT  AND  TOW. 

1.  Where  a  tug  was  employed  to  take  a 
schooner  out  o.f  a  slip  from  alongside 
another  vessel,  and  the  men  on  the 
schooner  gave  no  directions  as  to  the 
mode  or  tmie  of  taking  her  out,  and 
in  taking  her  out,  her  stay  caught  the 
yard-arm  of  the  other  vessel,  and  her 
topmast  was  carried  away : 

Held,  That  the  tug  was  bound  to 
adopt  a  method  of  taking  the  schooner 
out  without  injury. 

That  the  method  selected  was  man- 
ifestly hazardous,  and  the  tug  was 
liable  for  the  damages  occasioned  by 
her  want  of  success.  Tfu  M,  M. 
Caleb,  16 

2.  A  steamboat  agreed  to  tow  certain 
canal  boats  from  New  Brunswick  to 
New  York,  by  way  of  the  Raritan 


river  and  the  Eilla.  On  reachinsr  the 
mouth  of  the  river,  insdde  of  which 
there  was  good  anchorage  and  a  safe 
harbor,  there  was  fqund  outside  a 
high  wind  and  a  heavy  sea.  Th* 
steamer,  however,  went  out,  and,  not 
being  able  to  cross  the  flats,  the  tide 
being  ebb,  took  a  circuitous  route  by 
the  channel,  going  by  South  Amboy 
and  down  around  the  buoy  at  tail  of 
the  flats,  and  so  around  to  Perth  Am- 
boy. While  making  this  passage,  two 
of  the  canal  boats  were  sunk  by  ^e 
violence  of  the  sea  and  the  daahing  of 
the  boats  against  each  other : 

Beld,  That  it  showed  a  want  of  or- 
dinary care  for  the  steamboat  to  ven- 
ture out  with  such  a  tow  when  she 
did; 

That,  the  violence  of  the  sea  fur- 
nishing an  adequate  cause  for  the 
disaster,  and  the  steamboat  being  in 
fault  for  placing  the  boats  in  such  cir- 
cumstances, she  must  be  held  to  strict 
proof  of  any  negligent  act  on  the  part 
of  the  boats,  which  she  claimed  to 
have  been  contributory.  The  BlanefU 
Page,  186 

8.  Where  a  steamtu^  was  employed  to 
tow  out  a  ship,  which  was  lying  stem 
out  at  Pier  87  East  River,  and,  hav- 
ing attached  a  hawser  to  her  stem, 
towed  her  out  stem  foremost  into 
the  river,  and  then  cast  off  the  hawser 
and  attempted  to  come  alongside  and 
take  another  hawser  from  the  ship's 
starboard  bow,  and  the  hands  on 
board  the  ship  failed  to  promptly 
catch  the  heaving-lines,  and  before  the 
hawser  coald  m  properly  attached, 
the  ship  drifted  stern  foremost  against 
a  pier  on  the  opposite  side  of  the 
river,  and  received  injury : 

Beldf  That  the  injury  was  occa> 
'sioned  by  negligence  on  the  part  of 
the  tug,  in  towing  the  ship  so  fiir  out 
into  the  river,  before  casting  off  the 
hawser.  It  should  have  been  cast  off 
as  soon  as  the  ship  had  fairly  cleared 
the  New  York  piers. 

That  the    tug  was  liable  for  the 
damages.     The  M.  A.  Lennox,       190 

4.  A  tow-boat  took  several  Tesaels  in 
tow  to  tow  them  through  Hell  Gate 
from  New  York.  The  tide  was  flood, 
and  the  weather  fiair.  After  passing 
through  the  Gate,  one  of  the  vessela 
struck  some  obstruction  under  water^ 
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caofliiig  her  to  leak,  aod  maUoff  it 
neceflsary  to  nm  her  aahore.  Her 
owner  med  a  libel  against  the  tog, 
claiming  that  the  tng  had  taken  Ui 
tow  more  yeeseU  than  ahe  could  man- 
age^and  that  the  veeeel  was  allowed 
to  be  carried  by  the  tide  ont  of  the 
channel,  and  to  strike  a  rock  on  the 
shore.  The  tug  claimed,  on  the  other 
hand,  that  the  vessel  strack  a  sunken 
wreck  in  the  channel : 

Hdd,  That«  on  the  evidence,  the  tog 
had  taken  in  tow  more  vessels  than 
she  had  power  to  manage. 

That,  therefore,  the  burden  was 
upon  her  to  prove  that  the  object 
which  the  vessel  strack  was  one  the 
presence  of  which  the  tug  was  not 
bound  to  have  known. 

That  she  had  fiuled  to  show  this, 
and  was,  therefore,  liable  for  the  dam- 
agea     The  Owrgt  Farrell,  816 

5.  A  tug  is  liable  for  damages  resulting, 
firom  negligence  la  her  navigation,  to 
a  vessel  in  tow,  whether  she  is  towing 
under  a  contract  or  not     The  Deer, 

862 
• 

6.  A  tog  was  towiug  a  barge  to  a  bulk- 
head, near  which  was  a  sunken  pier, 
whoee  presence  was  known  to  the 
master  of  the  tog,  and  on  which  the 
bar^  struck: 

Seld,  That  the  running  of  the  barge 
upon  the  pier  was  conclusive  evidence 
of  negligence  on  the  part  of  the  tug, 
in  the  absence  of  proof  of  any  vis 
major,  id, 

7.  Where  the  defence  was  set  up  that  a^ 
barge,  injured  by  being  towea  against 
a  sunken  pier,  was  too  heavily  loaded 
and  was  too  weak ; 

Meld,  That,  as  it  was  not  shown  that 
she  was  too  heavily  loaded  for  a  barge 
which  was  to  perform  her  voyage 
without  being  subjected  to  the  blow 
which  she  received,  nor  that  she  was 
not  sufficiently  strong  for  the  ordinary 
purposes  of  the  voyage  she  was  on, 
the  defence  was  not  available.         id, 

8.  A  barge,  while  under  tow,  lashed  to 
the  side  of  a  tug,  was  injured  by  a 
collision  with  a  vessel  lying  at  a  dock. 
On  the  part  of  the  tug,  it  was  claimed 
that  the  collision  was  caused  by  the 
slackening  of  the  bow  line  between 
the' barge  and  the  tug,  by  some  one  in 
charge  of  the  barge,  against  the  will 


of  the  master  of  the  tug,  whereby  the 
tng  had  not  fidl  control  of  the  barge ; 
that  another  tug,  passinff  close  by  the 
tow,  raised  a  swell,  which,  with  the 
tide,  gave  the  barge  a  sheer  towards 
the  dock,  which  the  tug  was  not  able 
to  check,  owing  to  the  slackening  of 
the  bow  line ;  and  that  the  collision 
was  caused  by  inevitable  accident: 

Eeld,  that,  as  thetuff  had  acquiesced 
in  the  slackening  of  the  bow  line,  she 
became  responsible  for  whatever  con- 
sequences resulted  from  that  arrange- 
ment. 

That  the  tide  was  known  and  ought 
to  have  been  calculated  for,  and  the 
effect  of  the  passing  of  the  other  tug 
ought  to  have  been  guarded  against. 

That  the  cii^mmstanoes,  therefore, 
did  not  make  out  a  case  of  inevitable 
accident.     The  Olive  Baker,  178 

See  CoLLXBioH,  7, 10,  18. 
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TREATY. 
See  Siamam's  Wagxs. 


U 


UNITED  STATES  TREASURY. 

The  defendants,  having  presented  at 
the  sub-treasury  of  the  United  States 
certein  seven-thirty  notes  of  the 
United  Stetes,  to  be  retired  under  the 
provisions  of  the  Act  of  April  12th, 
1866  (U  U.  S.  Stai.  at  Large,  81), 
and  having  received  the  money  there- 
for, it  was  afterwards  claimed  by  the 
Government  that  eighteen  of  them 
were  counterfelte,  and  an  action  of 
assumpsit  was  brought  by  the  United 
Stetes  against  the  defendants,  to  re- 
cover the  moneys  paid  for  such  al- 
leged counterfelte. 

Held,  That,  in  order  to  entitle  the 
United  Stetes  to  recover,  it  was  neces- 
sarv  for  them  to  prove  that  the 
eighteen  notes  were  delivered  to  the 
United  Stetes  by  the  defendante,  that 
the  United  Stetes  paid  their  money 
for  them,  and  that  they  were  not 
issued  by  the  United  Stetes  under 
any  Act  of  Congress. 
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That,  under  the  Act  of  April  12th, 
1866,  the  Secretary  of  the  Treasury 
had  no  authority  to  retire  or  redeem 
any  notes  that  were  not  in  fact  issued 
by  the  United  SUtes. 

That,  under  the  provisions  of  the 
Act  of  June  80th.  1864  (18  U.  8. 
Stai.  at  Larff$,  218),  the  imprint,  on 
the  notes,  of  the  signatures  of  the 
Treasurer  of  the  United  States  and 
the  Register  of  the  Treasury,  and  the 
statement  showing  the  amount  of  in- 
terest accrued  or  accruing  and  the 
character  of  the  notes,  spoken  of  in 
the  Act,  are  to  be  taken  as  evidence 
of  the  lawful  issue  of  such  notes. 

That  a  delivery  of  notes  to  the 
Assistant  Treasurer  of  the  United 
States  takes  place  wEen  the  notes  are 
delivered  to  the  proper  officer,  acting 
under  the  authority  of  the  Aasistant 
Treasurer. 

That  the  receipt  of  the  notes  as 
genuine,  by  the  Assistant  Treasurer, 
would  not  bind  the  United  States  in 
any  manner,  if  the  notes  were  not  in 
fact  genuine. 

That  the  honest  belief  of  the  de- 
fendants in  the  genuineness  of  the 
notes  would  not  constitute  a  defence. 
The  U.  S.  V.  Cook€,  376 

UNSEAWORTHINESS. 

See  Cabrisr,  2. 
Collision,  27. 
TowBOAT  and  Tow,  7. 


USURY. 

See  Mortgage,  2. 
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WITNESS. 

1.  A  witness  under  examination  in  a 
bankruptcy  proceeding  is  not  boand 
to  answer,  on  cross-examination,  a 
Question  not  relating  to  any  matter  of 
fact  in  issue,  or  to  any  matter  con- 
tained in  his  direct  examination,  if  he 
says  that  the  answer  to  it  would  tend 
to  degrade  him«    LewU  Case,         67 

2 .  A  witness  who  claims  to  have  acted 
as  counsel  for  a  bankrupt,  cannot,  on 
that  ground,  refuse  to  oe  sworn  as  a 
witness  in  the  bankruptcy  proceed- 
ings.    Woodwards  Ctue,  102 

3.  A  bankrupt  cannot  refuse  to  answer 
whether  he  has  lost  money  at  gaming 
on  the  ground  that  the  answer  to  the 
question  will  degrade  him.  Riehardi 
Case,  m 

See  Bankritptct,  2, 17. 
colusion,  23. 
Costs,  1,  3. 
Evidence,  3. 
Practice  in  Admiralty,  3. 
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